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tion of amendments was still alive. He therefore scoured its pages, iden-
tifying redundancies and sorting out those amendments that were
designed to identify and protect rights from those that would otherwise
alter the structure of government provided for by the Constitution.

Madison used other political demands on his time and energies to ad-
vance the cause of amendments. At the same time that he immersed
himself in the Davis pamphlet, he consulted with President-elect George
Washington, who had arrived in the capital city on April 23. On April
30, in his first inaugural address (either drafted by Madison or approved
by him beforehand), Washington made only one substantive recommen-
dation to the First Congress which he expressed with the overbalanced,
ponderous eloquence characteristic of his formal statements. Acknowl-
edging “the nature of objections which have been urged against the sys-
tem, or . . . the degree of inquietude which has given birth to them,”!2*
Washington disclaimed any ability or desire to use his authority to guide
the amending process—and then proceeded to do just that:

Instead of undertaking particular recommendations on this subject, in
which I could be guided by no lights derived from official opportuni-
ties, I shall again give way to my entire confidence in your discernment
and pursuit of the public good. For I assure myself that whilst you
carefully avoid every alteration which might endanger the benefits of
an united and effective government, or which ought to await the future
lessons of experience; a reverence for the characteristic rights of
freemen, and a regard for the public harmony, will sufficiently influ-
ence your deliberations on the question, how far the former can be
more impregnably fortified, or the latter be safely and advantageously
promoted. '%°

With Washington firmly in the moderate camp of amendment advo-
cates, Madison judged it a good time to move forward. On May 4, 1789,
Madison first gave notice to his colleagues that he would act on the ques-
tion of amendments, moving that the subject be raised on May 25.'27 He
thus stole the thunder of Anti-Federalist Representatives who had hoped
to focus the attention of the House on the Virginia and New York de-
mands for a second convention.

Still determined to do his part for a second convention despite
Madison’s actions, Representative Theodorick Bland of Virginia intro-
duced his state’s application for a second convention on May 5.!28
Bland’s New York colleague, John Laurance, submitted his state’s appli-
cation on May 6.12° The Virginia application sparked a brief and occa-

125. George Washington, Inaugural Address (Apr. 30, 1789), reprinted in Creating the
Bill of Rights, supra note 100, at 233. On Madison’s role in the drafting of this speech,
see Brant, supra note 122, at 255-56, 258.

126. Creating the Bill of Rights, supra note 100, at 233-34.

127. See id. at 5.

128. See The Daily Advertiser, May 6, 1789, reprinted in Creating the Bill of Rights,
supra note 100, at 57-59; the text of the application appears in id. at 235-37.

129. See John P. Kaminski, The Making of the Bill of Rights: 1787-1792, in Contexts
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sionally testy debate: should the House appoint a select committee to
consider the application, or just lay it on the table until enough states’
applications were received to compel Congress to call a second conven-
tion?'*® Madison proposed that all applications be laid upon the table as
they arrived, and that Congress wait until constitutional critical mass
was achieved.!®! Despite Bland’s protests, the House adopted Madison’s
views, and the Virginia and New York applications were tabled, never to
be heard from again. No other state sent Congress an application for a
second convention.!3?

Madison had achieved the first of his two goals—the derailing of the
second convention movement. Yet, when the appointed day for discus-
sion of amendments arrived three weeks later, he was forced to postpone
the question until June 8 to accommodate his colleagues’ desire to com-
plete work on legislation setting up federal systems of customs regulation
and revenue legislation. Once again, the majority of Representatives did
not share Madison’s sense of urgency.

When June 8 arrived, Madison claimed recognition from the floor to
fulfill his promise to introduce the subject of amendments. He was confi-
dent of success, having worked hard to prepare a set of proposals which
would satisfy the goals that he and the President had set forth in Wash-
ington’s inaugural address. With the people’s expectations about to be
gratified, and the support of the President, how could he fail?

Madison’s list of amendments included none that would limit the nec-
essary powers of the general government.'>® The Virginian aimed, in-
stead, to state basic principles of republican government and to protect
individual rights. Virtually every one of the twelve amendments'3* ulti-
mately proposed by Congress in 1789—including the compensation
amendment demanded by Virginia, New York, and North Carolina—has
roots in Madison’s list.!3> He also included four provisions, derived from
the Virginia Declaration of Rights and the American Declaration of In-
dependence, affirming the proposition that government is derived from
the people and is instituted to protect their liberty, safety, and happiness.
Madison stated that the people have an “indubitable, unalienable, and
indefeasible right to reform or change their government, whenever it be

of the Bill of Rights, supra note 79, at 18, 45. Kaminski misstates the New York Repre-
sentative’s name as Nathaniel Lawrence. The text of the application is reprinted in Cre-
ating the Bill of Rights, supra note 100, at 237-38.

130. See The Daily Advertiser, May 6, 1789, reprinted in Creating the Bill of Rights,
supra note 100, at 57-58.

131. See id. at 58.

132. See The Congressional Register, May 5, 1789, reprinted in Creating the Bill of
Rights, supra note 100, at 60-62.

133. See Madison Resolution (June 8, 1789), reprinted in Creating the Bill of Rights,
supra note 100, at 11-14.

134. See Amendments to the Constitution (Sept. 28, 1789), reprinted in Creating the
Bill of Rights, supra note 100, at 3-4.

135. See the table in Donald S. Lutz, A Preface to American Political Theory 56-60
(1992).
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found adverse or inadequate to the purposes of its institution.”'*® Fi-
nally, he included one other amendment not derived from any propo-
sal—formal or informal—made during the ratification controversy: ‘“No
state shall violate the equal rights of conscience, or the freedom of the
press, or the trial by jury in criminal cases.”!?’

As for the compensation amendment, Madison deemed it worthy of
addition precisely because, and apparently only because, the conventions
of three states had demanded it. His version closely tracked their
proposals:

Thirdly. That in article Ist, section 6, clause I, there be added to the
end of the first sentence, these words, to wit: “But no law varying the
compensation last ascertained shall operate before the next ensuing
election of representatives.”!3®

Madison’s discussion of this proposal was offhand, at best, drawing on
remarks that he had made at the Federal Convention two years before:

There are several lesser cases enumerated in my proposition, in
which I wish also to see some alteration take place. That article which
leaves it in the power of the legislature to ascertain its own emolument
is one to which I allude. I do not believe this is a power which, in the
ordinary course of government, is likely to be abused, perhaps of all
the powers granted, it is least likely to abuse; but there is a seeming
impropriety in leaving any set of men without controul fsic] to put
their hand into the public coffers, to take out money to put in their
pockets; there is a seeming indecorum in such power, which leads me
to propose a change. We have a guide to this alteration in several of
the amendments which the different conventions have proposed. I
have gone therefore so far as to fix it, that no law, varying the compen-
sation, shall operate until there is a change in the legislature; in which
case it cannot be for the particular benefit of those who are concerned
in determining the value of the service.!3®

Finally, Madison discussed the form that the amendments should take.
He proposed that Congress rewrite the Constitution to incorporate the
amendments in their appropriate places in the 1787 text. Thus, for ex-
ample, the compensation amendment would have revised Article I, Sec-
tion 6, and the rights-declaring amendments would have been added to

136. Madison Resolution (June 8, 1789), reprinted in Creating the Bill of Rights supra
note 100, at 11-12; see The Daily Advertiser, June 9, 1789, reprinted in Creating the Bill
of Rights, supra note 100, at 63-64; Gazette of the United States, June 10, 1789, reprinted
in id. at 66-68; The Congressional Register, June 8, 1789, reprinted in id. at 77-86. The
reported debates from all three newspapers are reprinted in Creating the Bill of Rights,
supra note 100, at 63-95. For the text of the amendments Madison offered, see /d. at 11-
14. (Most legal scholars still cite to the version reprinted in 1 Annals of Cong. 448-59
(Joseph Gales ed., 1834). This source is based on the Congressional Register version).

137. Madison Resolution, supra note 133, at 13.

138. Id. at 12.

139. James Madison, Speech in the House of Representatives (June 8, 1789), in The
Congressional Register, June 8, 1789, reprinted in Creating the Bill of Rights, supra note
100, at 84.
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Article I, Section 9, which codified limits on the powers of Congress.!*°
Two letters that Madison received at the time suggest his success in
devising amendments that would meet the objectives defined in Washing-
ton’s inaugural address. The first was a letter from George Washington,
in which the President praised the amendments and acknowledged their
importance:
As far as a momentary consideration has enable[d] me to judge, I see
nothing exceptionable in the proposed amendments. Some of them, in
my opinion, are importantly necessary, others, though of themselves
(in my conception) not very essential, are necessary to quiet the fears
of some respectable characters and well-meaning men. Upon the
whole, therefore, not foreseeing any evil consequences that can result
from their adoFtion, they have my wishes for a favorable reception in
both houses.'*

Washington knew that Madison would find the letter useful in persuad-
ing colleagues to adopt his position. Three weeks later, the moderate
Virginia Anti-Federalist Joseph Jones wrote that the proposed amend-
ments “are calculated to secure the personal rights of the people so far as
declarations on paper can effect the purpose, leaving unimpaired the
great Powers of the government.”!4?

Madison’s colleagues in the House, however, were not so agreeable or
well-disposed as Washington and Jones. Congressional treatment of the
amendments issue shows that, while Madison led the fight for amend-
ments, he was by no means omnipotent. Indeed, on June 8, Madison ran
into the legislative equivalent of a full-body block, as Representatives
protested that the business before them (revenue and customs legislation)
was too important to set aside, especially for conjectures as to what re-
forms the Constitution might require.!*

140. See Madison Resolution, supra note 133, at 12.

141. Letter from George Washington to James Madison (May 31, 1789), reprinted in
Creating the Bill of Rights, supra note 100, at 242.

142, Letter from Joseph Jones to James Madison (June 24, 1789), reprinted in Creating
the Bill of Rights, supra note 100, at 253.

143. The stark recitation of motions in the House Journal conveys little of the atmos-
phere of the debate in the House on Madison’s amendments. It is very difficult, perhaps
impossible, to recapture that atmosphere or the exact structure and terms of the debates
themselves. Even though three New York City newspapers published reports of the
House debates, see Creating the Bill of Rights, supra note 100, at 55-56, the accounts are
by no means complete or verbatim despite the tendency of legal scholars to assume their
completeness.

Legislative reporting was in its infancy in the early national pericd. Only in 1787-1788
(with widespread newspaper coverage of the ratification debates) had citizens, politicians,
and the “news media” of the time begun to appreciate the value and interest of newspaper
coverage of legislative business. Even with the newfound public taste for political news,
coverage of congressional proceedings was more of an oddity in 1789 than it might seem
to us today. The Senate did not open its debates to the public and the press until the
Gallatin election controversy of 1795, and Representatives made periodic protests against
the perceived bias and inaccuracy of the reporters. Qccasionally, Congressmen even
made requests to expel reporters from debates and hearings. See generally Daniel Hofl-
man, Governmental Secrecy and the Founding Fathers: A Study in Constitutional Con-
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After a complex series of postponements and parliamentary maneu-
vers,'* the Representatives spent most of their time on June 8 squab-
bling over whether amendments were necessary, rather than focusing on
the terms of Madison’s proposal. James Jackson of Georgia argued that
amendments were not needed at all; both he and Connecticut’s Roger
Sherman stressed the newness of the government authorized by the Con-
stitution and protested that there had not been enough time to determine
what, if any, defects in the new system required amendment.'*’

Madison stuck to his position, protesting, “I am sorry to be accessory
to the loss of a single moment of time by the house.”'*¢ In defense of his
motion, he reminded his colleagues of the public’s expectations, and of
his and his allies’ promises in 1788:

If I thought I could fulfill the duty which I owe to myself and my
constituents, to let the subject pass over in silence, I most certainly
should not trespass upon the indulgence of this house. But I cannot do
this . . . . And I do most sincerely believe that if congress will devote
but one day to this subject, so far as to satisfy the public that we do not
disregard their wishes, it will have a salutary influence on the public
councils, and prepare the way for a favorable reception of our future
measures. It appears to me that this house is bound by every motive of
prudence, not to let the first session pass over without proposing to the

trols (1981) (discussing the early history in America of the public’s “right to know”); J.R.
Pole, The Gift of Government (1983) (discussing “right to know”); Langford, supra note
14, at 526, 705-06 (British practice); P.D.G. Thomas, The Beginnings of Parliamentary
Reporting in Newspapers, 1768-1774, 74 Eng. Hist. Rev. 623, 623-36 (1959) (same).

These protests were rooted in a related problem that complicates historical investiga-
tion of the First Congress. Technical and practical obstacles such as bad acoustics of the
House chamber and the lack of a practiced, reliable system of shorthand reporting pre-
vented even the most assiduous and responsible reporter of debates from recording any-
thing more than fragments of a typical legislative session. Thus, we should keep these
cautions firmly in mind as we sift through the surviving evidence of the First Congress.

For a useful article debunking Jegal scholars’ assumptions about the character and
reliability of both Madison’s notes and the surviving records of debates in the First Con-
gress, see James H. Hutson, The Creation of the Constitution: The Integrity of the Docu-
mentary Record, 65 Tex. L. Rev. 1, 1-39 (1986). Madison himself was perhaps the
greatest American recorder of debates of his time, as evidenced by his notes of the debates
in the Federal Convention. Yet he confided to contemporaries that the rigors of his self-
assumed task almost killed him, and he never again made the attempt. Modern scholars
have concluded that Madison managed to preserve only a fraction of the actual debates in
the Convention. James H. Hutson of the Library of Congress, for example, has estimated
the proportion as about 10%. Hutson’s strictures on these sources do not impeach their
credibility or usefulness for Aistorical inquiry, though he does not acknowledge this point,
and indeed seems unduly harsh on Thomas Lloyd, the journalist who compiled the most
complete surviving record of the House debates in the First Congress. See Creating the
Bill of Rights, supra note 100, at 55-56 (discussion of Thomas Lloyd as parliamentary
reporter).

144. The legislative history of the Bill of Rights is traced in Creating the Bill of Rights,
supra note 100, at 1-53.

145. See The Congressional Register, June 8, 1789, reprinted in Creating the Bill of
Rights, supra note 100, at 70-72 (James Jackson), 73-74 (Roger Sherman).

146. James Madison, Speech of June 8, 1789, in The Congressional Register, June 8,
1789, reprinted in Creating the Bill of Rights, supra note 100, at 77.
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state legislatures some things to be incorporated into the constitution,
as will render it as acceptable to the whole people of the United States,
as it has been found acceptable to a majority of them.!%’

Madison emphasized four objectives: convincing the people of the trust-
worthiness of the new government; bringing the dissenting states of
North Carolina and Rhode Island back into the Union; redeeming a
campaign promise made by Federalists throughout the nation; and reme-
dying a real defect in the Constitution. He then presented the amend-
ments he thought necessary and explained and defended each in turn. It
was in this speech that Madison conferred on these amendments the
name, so powerful in political controversy at the time and so generally
revered afterward: “The first of these amendments, relates to what may
be called a bill of rights.”4®

The House ended its first debate on amendments by agreeing to set
down Madison’s proposals for discussion at a later date by the Commit-
tee of the Whole House on the State of the Union. There matters rested
for six weeks, until July 21, when Madison sought to move that the
House go into Committee of the Whole House to take up his amend-
ments. Upon this motion another wrangle ensued over the proper proce-
dure for dealing with the amendments.

The House finally voted, thirty-four to fifteen, to appoint a select com-
mittee, with one member from each state, to report a set of draft amend-
ments.*® The committee worked quickly, producing a report listing
seventeen amendments, which on July 28 was ordered printed for the full
House.'° Six days later, on August 3, Madison successfully moved to
have the Committee of the Whole House take up the committee report
on August 12.

Without explanation, the House delayed this action by a day, but on
August 13, the Committee of the Whole House began its detailed debate
on the proposed amendments, clause by clause, concluding on August
18. The next day, the House began formal debate, reviewing the accom-
plishments of the previous week. Throughout this period, Anti-Federal-
ist Representatives pleaded for amendments restricting the powers of the
federal judiciary and preserving state authority over congressional elec-
tions. The House rejected these requests; the Representatives were aware
of the need to walk a narrow line between protecting the rights of indi-
viduals and damaging the powers of the government. Further, they un-
derstood the challenge of drafting a declaration of rights that would be

147. Id. at 77-78.

148. Id. at 80.

149. This committee included Madison, Jacob Vining of Delaware, Abraham Baldwin
of Georgia, Roger Sherman of Connecticut, Nicholas Gilman of New Hampshire, George
Clymer of Pennsylvania, Egbert Benson of New York, Benjamin Goodhue of Massachu-
setts, Elias Boudinot of New Jersey, George Gale of Maryland, and Aedanus Burke of
South Carolina. See Creating the Bill of Rights, supra note 100, at 6.

150. For the text of this report, with annotation indicating subsequent changes made
by the House in August, see id. at 29-33.
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neither too constricted nor too expansive.!*!

Once it became clear that the House would propose amendments of
some sort, the discussion shifted to the choice of words and phrases, as
the Representatives groped for the right constitutional language. The
major characteristic of their draftsmanship was haste. For example,
what is today one of the most controversial clauses in the Bill of Rights—
the Fourth Amendment’s prohibition against unreasonable searches and
seizures—got through the House with only a few minutes of debate.!*?

The compensation amendment made its only extended appearance in
the debates of Congress during this stage of the process. On July 28,
1789, the committee named by the House to frame proposed amend-
ments delivered its report. Its treatment of the compensation proposal
was as follows:

ART. 1, SEC. 6 — Between the words “United States” and “shall in
all cases” strike out “they,” and insert, “But no law varying the com-
pensation shall take effect until an election of Representatives shall
have intervened. The members.”!%3

On August 14, 1789, in debate in Committee of the Whole House, this
resolution was the focus of a listless and desultory discussion. The four
participants were all leading members of the House; three of them—
Theodore Sedgwick of Massachusetts, Jacob Vining of Delaware, and
James Madison of Virginia—were Federalists, while only one, Elbridge
Gerry of Massachusetts, was an Anti-Federalist. Sedgwick indicated his
familiarity with the practices of British candidates for the House of Com-
mons of manipulating the wages questions before the custom of paying
wages died out altogether; Gerry sought to use the compensation amend-
ment as a basis to revive Anti-Federalist concerns about the sufficiency of
representation in the House, a point that Madison was quick to refute;
and Vining, the spokesman for the committee, once more indicated the
matter-of-fact nature of the proposition in the minds of most Representa-
tives. The entire surviving record is given below:

MR. SEDGWICK

Thought much inconvenience, and but very little good would result
from this amendment, it might serve as a tool for designing men, they
might reduce the wages very low, much lower than it was possible for
any gentleman to serve without injury to his private affairs, in order to
procure popularity at home, provided a diminution of pay was looked
upon as a desirable thing; it might also be done in order to prevent men

151. See John P. Kaminski, The Making of the Bill of Rights: 1787-1792, in Contexts
of the Bill of Rights, supra note 79, at 47-49.

152. See Debate in the Committee of the Whole House (August 17, 1789), in Gazette
of the United States, August 22, 1789, reprinted in Creating the Bill of Rights, supra note
100, at 181; The Congressional Register, August 17, 1789, reprinted in Creating the Bill
of Rights, supra note 100, at 187-88.

153. House Committee Report (July 28, 1789), reprinted in Creating the Bill of Rights,
supra note 100, at 30.
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of shining and disinterested abilities, but of indigent circumstances,
from rendering their fellow citizens those services they are well able to
perform, and render a seat in this house less eligible than it ought to
be.

MR. VINING

Thought every future legislature would feel a degree of gratitude to
the preceding one, which had performed so disagreeable a task for
them. The committee who had made this a part of their report, had
been guided by a single reason, but which appeared to them a sufficient
one, there was, to say the least of it, a disagreeable sensation, occa-
sioned by leaving it in the breast of any man to set a value upon his
own work; it is true it was unavoidable in the present house, but it
might, and ought to be avoided in future; he therefore hoped it would
obtain without any difficulty.

MR. GERRY

Would be in favor of this clause, if they could find means to secure
an adequate representation, but he apprehended that would be consid-
erably endangered, he should therefore be against it.

MR. MADISON

Thought the representation would be as well secured under this
clause as it would be if it was omitted; and as it was desired by a great
number of the people of America, he should consent to it, though he
was not convinced it was absolutely necessary.

MR. SEDGWICK

Remarked once more, that the proposition had two aspects which
made it disagreeable to him, the one was to render a man popular to
his constituents, the other to render the place ineligible to his
competitor.

He thought there was very little danger of an abuse of the power of
laying their own wages, gentlemen were generally more inclined to
make them moderate than excessive.'*

The reporter who recorded this unedifying debate then observed, “The
question being put on the proposition, it was carried in the affirmative, 27
for, and 20 against it.”!%*

At this point the House, at the urging of Roger Sherman, abandoned
Madison’s idea of incorporating the amendments in the constitutional
text. Sherman had two reasons for his demand. His first indicated his
respect for the canons of legal draftsmanship:

We ought not to interweave our propositions into the work itself,
because it will be destructive of the whole fabric. We might as well
endeavor to mix brass, iron and clay, as to incorporate such heteroge-

154. Debates in the House of Representatives (Aug. 14, 1789), in The Congressional
Register, Aug. 14, 1789, reprinted in Creating the Bill of Rights, supra note 100, at 149-
50

155. Id. at 150.
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neous articles; the one contradictory to the other. Its absurdity will be
discovered by comparing it with a law: would any legislature endeavor
to introduce into a former act, a subsequent amendment, and let them
stand so connected. When an alteration is made in an act, it is done by
way of supplement; the latter act always repealing the former in every
specified case of difference.!>®

Sherman’s second reason, one of principle, was grounded in his under-
standing of the Constitution as an exercise of the constituent power by
the people of the United States through their delegates in the Federal
Convention and the state ratifying conventions:

The constitution is the act of the people, and ought to remain entire.
But the amendments will be the act of the state governments; again all
the authority we possess, is derived from that instrument [the Consti-
tution]; if we mean to destroy the whole and establish a new constitu-
tion, we remove the basis on which we mean to build.!5?

Despite the resistance of Madison and some of his colleagues,'*® the
House adopted Sherman’s point of view. This vote set a precedent for all
future exercises of the amending power. The House’s decision, setting
amendments aside from the rest of the Constitution, also led to the place-
ment of the Bill of Rights at the head of the post-1787 text of the docu-
ment, thus ensuring its primacy in popular imagination.!*®

On August 24, the House endorsed the seventeen draft amendments,
including the following text of the compensation amendment:

No law varying the compensation to the members of Congress, shall
take effect, until an election of Representatives shall have
intervened.'®°

Once the amendments made their way up the stairs of Federal Hall to
the Senate the next morning, however, our detailed knowledge of the
debates evaporates. Unlike the House, which had a visitors’ gallery and
several self-employed reporters recording the proceedings, the Senate
met behind closed doors. The only record of the Senate’s actions appears
in its barebones Legislative and Executive Journals, which record mo-

156. Debates in the House of Representatives (Aug. 13, 1789), in The Congressional
Register, Aug. 13, 1789, reprinted in Creating the Bill of Rights, supra note 100, at 117;
see also Schwartz, supra note 104, at 173-74 (describing debates over the proposed loca-
tion of the amendments in the Constitution).

157. Debates in the House of Representatives (Aug. 13, 1789), in The Congressional
Register, Aug. 13, 1789, reprinted in Creating the Bill of Rights, supra note 100, at 117.
On the concept of the constituent power, see Willi Paul Adams, The First American
Constitutions 63-65, 96-98 (1980).

158. Debates in the House of Representatives (Aug. 13, 1789), in The Congressional
Register, Aug. 13, 1789, reprinted in Creating the Bill of Rights, supra note 100, at 105,
109, 118-19, 126.

159. See Morris, supra note 23, at 318.

160. House Resolution and Articles of Amendment (Aug. 24, 1789), reprinted in Cre-
ating the Bill of Rights, supra note 100, at 38.
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tions and votes but not debates or individual speeches.'® 'We do know
that the Senate, which had only two Anti-Federalist members out of
twenty-two, was much less responsive to the desirability of amendments
than the House of Representatives; for, despite its Federalist majority,
the House had a higher proportion of Anti-Federalist members from key
states such as Virginia, New York, Massachusetts, and South Carolina.

The amendments produced by the Senate on September 14 embodied
the Senators’ coolness. The Senate reduced the House’s proposals from
seventeen to twelve and significantly weakened them. For example, the
House version of the religious-liberty provision clearly deprived Congress
of any power over religion:

Congress shall make no law establishing religion or prohibiting the
free exercise thereof, nor shall the rights of Conscience be infringed.!¢?

The Senate’s version only barred Congress from creating an established
church like the Church of England:

Congress shall make no law establishing articles of faith, or a mode
of worship, or prohibiting the free exercise of religion . . . .'6?

By contrast, the Senate only slightly edited the language of the com-
pensation amendment proposed by the House:

No law, varying the compensation for the services of the Senators
and Representatives, shall take effect, until an election of Representa-
tives shall have intervened.'®*

Although Roger Sherman declared that, in his view, the amendments
had been “altered for the Better,”*> Madison was angered by the Sen-

161. See 1, 2 Documentary History of the First Federal Congress 1789-1791 (Linda
Grant De Pauw et al. eds., 1972, 1974) (publishing the Senate Legislative and Executive
Journals).

To the extent that we know anything of the Senate’s debates, we are indebted to Wil-
liam Maclay of Pennsylvania. A veteran of his state’s rough-and-tumble politics, Maclay
was a moderate Federalist from the western part of his state, elected to counterbalance
Philadelphia financier Robert Morris. He kept an acerbic and entertaining journal that is
by far our finest contemporary account of the launching of the new government. Unfor-
tunately, like so many middle-aged men of his day (Maclay was in his early fifties), the
Pennsylvanian was a man of variable health and a hypochondriac. Just as the Senate was
about to begin debate on the amendments, Maclay experienced one of his periodic bouts
of illness and missed the sessions at which the amendments were reviewed, clause by
clause. See 9 Documentary History of the First Federal Congress 1789-1791 (Kenneth
R. Bowling & Helen E. Veit eds., 1988) (publishing the diary of William Maclay and
other notes on Senate debates).

162. House Resolution and Articles of Amendment (Aug. 24, 1789), reprinted in Cre-
ating the Bill of Rights, supra note 100, at 38.

163. Articles of Amendment, as Agreed to by the Senate (Sept. 14, 1789), reprinted in
Creating the Bill of Rights, supra note 100, at 48. The Senate also condensed the reli-
gious-liberty clauses with those clauses protecting freedom of speech, press, assembly,
and petition; the House accepted this revision.

164. Id.

165. Letter from Roger Sherman to Samuel Huntington (Sept. 17, 1789), in Creating
the Bill of Rights, supra note 100, at 297.
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ate’s handiwork, or so Senator Paine Wingate of New Hampshire re-
ported to his colleague John Langdon: “As to amendments to the
Constitution Madison says he had rather have none than those agreed to
by the Senate.”'®® Representative Fisher Ames of Massachusetts noted
that Madison believed that the Senate version lacked the “sedative Vir-
tue” of the original House proposals, and Ames fretted that a “contest on
this subject between the two houses would be very disagreeable.””!5’

A conference committee of three Representatives and three Senators!®
restored many of the twelve proposed amendments to the form favored
by the House; the House approved the final list of twelve on September
24, 1789, and the Senate followed suit in two votes on September 25 and
26.1%° The House had no objection to the Senate’s reworking of the com-
pensation amendment. Clerks prepared fourteen engrossed copies; one
was sent to each of the thirteen states and the fourteenth was retained in
the files of the federal government.!”

As we have seen, Madison originally arranged what we now know as
the Bill of Rights by reference to various provisions of the Constitution
needing revision. Even in the final form as proposed to the states, these
amendments appear in the order of the provisions they were intended to
modify.

Of the twelve amendments proposed by Congress, the first two had
nothing to do with rights. They pertained to the structure of Congress
(outlined in the first sections of Article I), responding to Anti-Federalist
critiques of that institution. The remaining ten amendments were in-
tended to revise Sections 9 and 10 of Article I, which established limita-
tions on the substantive powers of federal and state governments,
respectively.

The first—the reapportionment amendment—would have altered Arti-
cle I, Section 2, by adding a rigid formula tying the size of the House of
Representatives to increases in population.!” It was designed to protect .
the principles of representation deemed necessary to protect the people
against any danger to their liberties from the actions of their elected rep-

166. Letter from Paine Wingate to John Langdon (Sept. 17, 1789), in Creating the Bill
of Rights, supra note 100, at 297.

167. Letter from Fisher Ames to Caleb Strong (Sept. 15, 1789), in Creating the Bill of
Rights, supra note 100, at 297.

168. Madison, Sherman, and Vining were the House members of the conference com-
mittee; Oliver Ellsworth of Connecticut, Charles Carroll of Maryland, and William Pat-
erson of New Jersey were the Senate members. See Creating the Bill of Rights, supra
note 100, at 10-11.

169. See id. at 3-4, 11.

170. Eleven of these official engrossed copies survive in various public and private re-
positories, including state archives, the Library of Congress, and the New York Public
Library. What lawyers would dub the “file copy” is on permanent display at the Na-
tional Archives in Washington, D.C.

171. For the text of the reapportionment amendment, see Creating the Bill of Rights,
supra note 100, at 3.
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resentatives.'”? This proposal provided that there should be one Repre-
sentative for every 30,000 people until the House had 100 members, after
which there would be one Representative for every 40,000 people until
the House grew to 200 members. Congress then would establish a new
ratio, making sure that there was no more than one Representative for
every 50,000 people. Two centuries later, when the nation’s population
exceeds 250,000,000, the proposed amendment would mandate a House
of more than 5,000 members rather than the present 435.'7> The propo-
sal now seems a quaint anachronism that failed to anticipate the growth
of the nation.
The second was the compensation amendment.

III. SUSPENDED ANIMATION
A. Ratifying the Amendments

Anti-Federalists divided over the amendments proposed by Congress.
Some, who had objected to the Constitution because it lacked a declara-
tion of rights, welcomed the amendments and abandoned their distrust of
the new government. Others, who wanted to restrict the general govern-
ment’s powers over taxation and regulation of interstate and foreign
commerce, charged that the amendments produced by Congress only dis-
tracted the people from the serious flaws still present in the Constitution.
Federalists rejected these arguments with scorn, pointing out that those
who had painted themselves as friends of liberty now showed their true
colors by opposing the Bill of Rights.

The ratification process started quickly; several states adopted the
amendments almost as soon as the engrossed copies arrived.'’® For ex-
ample, North Carolina, one of the two hold-out states, ratified the
amendments on December 22, 1789, one month after the state’s second
ratifying convention had adopted the Constitution (194 to 77).!”* Rhode
Island was more stubborn. It took veiled threats of trade reprisals from
Congress, the refusal of President Washington to visit the state during
his fall 1789 tour of New England, and talk of secession from the Feder-
alists of Providence and Newport before the state at last called a ratifying
convention to assemble in April 1790. The convention took nearly a
month to adopt the Constitution by a two-vote margin (34 to 32),'7¢ with

172. See Bowling, supra note 80, at 229, 236.

173. See Creating the Bill of Rights, supra note 100, at 3.

174. Those who are frustrated by the lack of reliable documentary evidence on the
intent of the framers of the Bill of Rights will be even more put out by an examination of
the scanty evidence of the intent of the ratifiers of the amendments. For the best available
examination of the amendments’ adoption, see The Bill of Rights and the States (Patrick
T. Conley & John P. Kaminski eds., 1992).

175. See William S. Price, Jr., “There Qught to Be a Bill of Rights': North Carolina
Enters a New Nation, in The Bill of Rights and the States, supra note 174, at 424-42.

176. See Patrick T. Conley, Rhode Island: Laboratory for the “Lively Experiment,” in
The Bill of Rights and the States, supra note 174, at 123-61.
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dozens of recommended amendments; less than two weeks later, on June
11, the Rhode Island legislature adopted the Bill of Rights.!?”

The amendments bitterly disappointed Anti-Federalists in the Virginia
legislature because none of them acted to rein in the powers of the gen-
eral government over taxation and commerce. Following the lead of
their commander, Patrick Henry, they blocked action in the legislature’s
upper house for months.

By March 4, 1791, nine states had ratified ten of the twelve proposed
amendments, leaving the proposals one state short of the required three-
fourths. On that date, Vermont joined the Union. The problem was that,
with Vermont’s addition to the Union (and even its ratification of the Bill
of Rights on November 3), the number of necessary state ratifications
automatically rose from ten (out of thirteen) to eleven (out of fourteen).
With no word from Connecticut, Massachusetts, or Georgia, the focus
shifted back to Virginia.!”® Supporters of the amendments in the Vir-
ginia legislature revived them, mocking the diehard Anti-Federalists as
obstacles to the amendments they had demanded years before. Caught in
an uncomfortable political predicament, the Anti-Federalists at last gave
in to overwhelming pressure. On December 15, 1791, Virginia ratified all
but the first of the twelve proposed amendments, and added the third
through the twelfth to the Constitution as the Bill of Rights.!”

Between 1789 and 1791, the first proposed amendment was ratified by
ten states and rejected by one.'®® The compensation amendment was
adopted by only six states,!3! with five rejecting it,'3? making its ratifica-

177. See id. at 153.

178. There is no evidence that Georgia completed action to adopt the Bill of Rights—
due in part to the destruction of many of the state’s early records during and after the
Civil War. It was formerly thought that Federalists in Connecticut and Massachusetts
blocked consideration of the amendments or engineered their rejection, but one modern
authority maintains that legislative inattention resulted in Massachusetts’s failure to
adopt a formal instrument of ratification even though both houses of the legislature ap-
proved the Bill of Rights in 1790. See A History of the American Constitution 244
(Daniel A. Farber & Suzanna Sherry eds., 1990). Contra John M. Murrin, From Liber-
ties to Rights: The Struggle in Colonial Massachusetts, in The Bill of Rights and the
States, supra note 174, at 63, 97 (Massachusetts legislatures rejected amendments).

179. See Warren M. Billings, “That All Men Are Born Equally Free and Independent”:
Virginians and the Origins of the Bill of Rights, in The Bill of Rights and the States, supra
note 174, at 362-66. In 1939, to mark the sesquicentennial of the Bill of Rights, the
legislatures of Massachusetts, Connecticut, and Georgia ratified the first ten amendments.
See John P. Kaminski, The Making of the Bill of Rights: 1787-1792, in Contexts of the
Bill of Rights, supra note 79, at 18, 54-57.

180. New Jersey, Maryland, North Carolina, South Carolina, New Hampshire, New
York, Rhode Island, Vermont, Virginia, and Pennsylvania supported the amendment.
Delaware rejected the amendment. See Herman V. Ames, The Proposed Amendments to
the Constitution of the United States During the First Century of its History, in 2 Annual
Report of the American Historical Association for the Year 1896, app. A at 320 (1897)
(calendar of amendments No. 295).
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See id. at 34-35, app. A at 317 (calendar of amendments No. 243).
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tion impossible.

B. Stirrings in Limbo

As Congress worked in its desultory and hesitant fashion to frame
amendments to the Constitution, it spent about as much time and far
more energy on an issue closer to its members’ hearts: establishing the
rate of compensation for Senators and Representatives. Bitter argument
in the summer and fall of 1789 resulted in a statute establishing that
Senators and Representatives were to be paid six dollars per day of actual
attendance at legislative sessions, as well as six dollars per day for time
spent traveling to and from the seat of the federal government. Effective
March 4, 1795, Senators would receive seven dollars per day—a discrimi-
nation justified by its advocates as necessary considering the longer term
of service of Senators and their supposed greater distinction.'83

Thereafter, Congress altered its compensation only gradually, often
letting years, even decades, go by before attempting a new adjustment of
its pay.!®* On March 8, 1817, Congress attempted a radical increase of
its salary, shifting from a per diem to a per annum rate of compensa-
tion.!®5 Public outcry prompted Congress to repeal the salary legislation,
which had become a lightning-rod for criticism. So traumatized was
Congress by the public reaction that it did not attempt to enact new sal-
ary legislation for nearly forty years. Moreover, there was a flurry of
proposed amendments—some introduced by members of Congress,
others adopted by state legislatures and then submitted to Congress by
friendly Senators or Representatives—similar in substance to the 1789
compensation amendment, with three more following in 1822.'%¢ De-
spite the repeal, the 1818 elections resulted in the defeats of several lead-
ing Senators and Representatives (including Daniel Webster, then a
Representative from New Hampshire, who did not return to Congress
until 1823).

Only in 1855 was Congress emboldened to alter the basis of its com-

1790). Seeid. 1t isironic that New York rejected the amendment that its convention had
done so much to bring about. For subsequent action by New Jersey and New Hamp-
shire, see infra note 214.

183. See 6 Documentary History of the First Federal Congress 1789-1791, at 1833-35
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statute); 6 id. at 1835-45 (legislative history); 11 Documentary History of the First Fed-
eral Congress 1789-1791, at 1136-39, 1149-56, 1174-89, 1399, 1472-74 (Charlene Bangs
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(1948).

184. The figures in this section are taken from Congressional Quarterly’s Guide to
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