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CALIFORNIA LAW REVIEW

community sought information and solutions from industry and gov-
ernment. CRCQL first set out to have one-on-one meetings with indi-
vidual facility owners, city officials, and state officials. All these
meetings, however, ended in a similarly disappointing fashion. The resi-
dents came to the meetings to complain about existing problems, yet the
same problems surfaced week after week. Meetings ended with no
resolution in sight and residents' questions left unanswered. No one
seemed willing to take any responsibility for the problems the residents
of Chester faced. A facility representative would tell CRCQL members,
"Well, your problem is not exactly our problem," and then direct them
somewhere else. Zulene Mayfield recounts that she felt like she was "a
gerbil on a habitrail," running and never getting anywhere.

Eventually, the residents got fed up with the stonewalling. They
decided to sit all facility and government representatives together and
"watch them point fingers at each other," instead of telling the resi-
dents to go talk to someone else. CRCQL arranged another meeting of
local and state agency officials, as well as representatives from the
Chester facilities. The confrontational dynamic expected at the meeting
never materialized. Government and industry representatives seemingly
agreed to divulge as little information as possible. For example, prior to
the meeting, there was a fire at the Westinghouse incinerator. Many
people from the community came out in force to photograph and tape
the commotion surrounding the numerous pieces of emergency equip-
ment employed to fight the fire. At the meeting, when the Westinghouse
representative was asked about the fire, he denied any fire had occurred.
The residents were dumbfounded; they had photographed and tape-
recorded a fire at the facility. Now, the company's representative was
denying its occurrence. During subsequent meetings, CRCQL continued
to challenge Westinghouse's denial. However, even when the fire chief
presented CRCQL and the Westinghouse representatives with documen-
tation of the fire, the company still denied there had been a fire. This
and other incidents made the residents feel belittled, as if Westinghouse
deliberately decided: "Well, we had a fire but let's tell them, 'We didn't
have a fire,' and that's it. We'll offer no explanation to them."'5 As
Zulene recalled, it was "very demeaning."

The government and industry officials' conduct at the meetings
exemplified the ways in which the decision-making process had ex-
cluded the residents all along-as if they did not matter. Moreover, it
seemed as though various tactics were employed to keep the residents in
the dark about issues fundamentally affecting their health and quality of
life. For instance, one of the barriers residents initially faced was an in-
ability to understand the highly technical language the facility

153. Id.
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JUSTICE FROM THE GROUND UP

representatives used. When a resident attempted to speak in an open
meeting to a Westinghouse representative about the incinerator, the rep-
resentative immediately corrected the resident, telling her that it was a
resource recovery facility." This tactic played on the lack of sophistica-
tion of the Chester residents and effectively silenced them. As one resi-
dent remarked, "Every meeting we left feeling like our tail was between
our legs, because they always tried to make us think that what was hap-
pening was not happening."'' 5 Believing that "intelligence" is an
"equalizer," CRCQL members sought to familiarize themselves and
other Chester residents with the terminology and technology of the fa-
cilities."6 Nevertheless, even as the residents educated themselves, gov-
ernment and industry representatives continued to ignore them.
Meetings with facility representatives were completely unsatisfactory;
the residents felt unacknowledged and unheard.

B. Taking Direct Action
Refusing to surrender to government and industry stonewalling,

and seeing no other alternative, CRCQL took more direct action after
two important realizations. First, concerned residents tried to work
through the system-acquiring technical knowledge about the facilities,
reading all of the public documents, and requesting information from
decision-makers-but realized that their concerns would not be ad-
dressed, much less resolved, in that manner. Second, CRCQL felt that
decision-makers consistently demonstrated a lack of respect toward
residents trying to obtain further information about the facilities.

On a cold day in December 1992, the residents held their first pro-
test, focusing on one of the most visible and audible invasions into their
city-the trucks carrying waste to the Westinghouse incinerator. On the
morning of December 22, ten to fifteen residents, mostly senior citizens,
lined Thurlow Street in Chester to stop the trucks from reaching their
destination. Other residents joined in the protest on their lunch break.
Westinghouse finally responded after residents physically refused to let
the trucks take their load to the Westinghouse facility for up to two
hours. Westinghouse's chief financial officer flew to Chester during the

154. Arguably there is not much of a substantive difference between the two, other than
semantics. The storage and processing of solid waste is regulated under the Resource Conservation
and Recovery Act of 1976, Pub. L. No. 94-580, 90 Stat. 2795 (now codified at 42 U.S.C. § 6901-87)
(West 1995) (RCRA). RCRA defines a "resource recovery facility" as one "at which solid waste is
processed for the purpose of extracting, converting to energy, or otherwise separating and preparing
solid waste for reuse." 42 U.S.C. § 6903(24) (West 1995). Incineration is one way of treating and/or
processing solid wastes. The Westinghouse facility is a trash-to-energy incinerator.

155. Laid to Waste, supra note 14.
156. Mayfield Interview, supra note 151.
157. See id.
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protest to meet with the residents. After hearing their story,
Westinghouse officers agreed to build a new road for the trucks hauling
trash to the incinerator. Although the new route was built only one
block away, the residents felt this protest was a success . 5 For the first
time since they had begun to stand up and voice their opinions, they felt
empowered. As Zulene explained, "It was really important [for
Westinghouse] to understand that... this is important enough to stop
Christmas shopping, to stop the season .... to let [them] know that we
have a problem and we don't care how cold it is." The residents also
realized that they needed to hit Westinghouse where it hurt-in its bank
account. Thwarting normal business operations furthered this objective.

Despite the message of resistance sent by the protests, in July 1993,
the DEP issued a permit for the construction and operation of yet an-
other facility in Chester. The community learned that Midlantic
BioWaste Systems Inc., a subsidiary of Thermal Pure Systems (Thermal
Pure), planned to build an infectious medical waste sterilization plant
next to the Westinghouse incinerator. The proposed facility's operators
planned to sterilize medical-chemotherapeutic waste through a process
called autoclaving.'59 They would then package and ship the waste to a
landfill. For Chester residents, this was the last straw-the Thermal Pure
facility compounded an already intolerable situation. CRCQL mobilized
the Chester residents and gathered more than 500 signatures in opposi-
tion to the project. They gave these signatures to the DEP and the City
Council as evidence of their opposition to the facility. In response, the
company withdrew its permit application, originally filed under the cor-
porate name of Midlantic BioWaste Systems, and reapplied under the
name Thermal Pure. Again, this was nothing new. Zulene easily realized
they were "hiding behind names."

Unfortunately, the residents then uncovered an even more en-
trenched barrier-local politics. All of the city council members except
for the mayor sent a letter to the governor and to the DEP asking them
to expedite the permitting of Thermal Pure.16° Not surprisingly, the DEP
granted Thermal Pure's permit without holding a public hearing and
virtually ignoring the residents' concerns. To the residents' dismay, the
legal requirement designed. to include them in the decision-making
process ultimately denied the residents any opportunity to participate in
the process. In Pennsylvania, as in other states, permit applicants must

158. See MENDEL-REYES, supra note 17, at 153-58 (recounting the Chester protest).
159. Autoclaving sterilizes objects in an apparatus using superheated steam. Chester Residents

Concerned For Quality Living v. Commonwealth of Pa., Dep't of Envtl. Resources, 668 A.2d 110, 111
n.1 (Pa. 1995).

160. See Mayfield Interview, supra note 151; Andy Murray, Waste Treatment Facilities in
Chester (visited Nov. 12, 1997) <http://www.envirolink.orglorgs/pen/crcql/facilities.htn-l> (CRCQL
Web Page).
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publish formal notice of their proposed facility in local newspapers to
give the public an opportunity to comment on and learn about the
facility."' However, this requirement often provides inadequate notice
to, in particular, low-income communities, where literacy levels are low,
and it is unlikely that many citizens will become aware of or read the
official notice. 62 For instance, as happened in Chester, it is not uncom-
mon for notice of a permit application to be placed in a minuscule
space at the back of the local newspaper. 63 Once again, the residents felt
the decision-makers had excluded them. The residents opined that
"[b]y not holding a public hearing, DEP was saying that there was no
known public opposition to Thermal Pure, in spite of the 500 plus sig-
natures they had in opposition."'"

C. A Hard Lesson: Environmental Justice
as a Political, Not a Legal, Issue

A Philadelphia public interest lawyer, Jerome Baiter, read an article
about the Chester protest and decided to call CRCQL. This call began a
long-term relationship between Balter and CRCQL. Through Baiter's
efforts, the residents discovered yet another weapon in their fight against
the facilities-legal action. In August 1993, one month after the
Thermal Pure permit was issued, Balter appealed the Thermal Pure

161. See 25 PA. CODE § 271.141 (West Supp. 1997) (listing public notice and comment as
general requirements for permits and permit applications). This section requires that the permit
applicant publish notice of its application once a week for three consecutive weeks in a "newspaper
of general circulation in the area where the proposed facility is located." Id. Permit applicants must
also give separate notice via certified mail to "owners and occupants of land contiguous to the site or
the proposed permit area." Id. This notice is intended to give the community a formal opportunity to
review applications and comment on them within a specific period of time.

162. See Omar Saleem, Overcoming Environmental Discrimination: The Need for a Disparate
Impact Test and Improved Notice Requirements in Facility Siting Decisions, 19 COLUM. J. ENVTL. L
211, 240-41 (1994).

163. See Mayfield Interview, supra note 151. On the other hand, "local [officials] are given a
separate, formal opportunity to comment on municipal waste facility permit applications." Waste
Management Permits (visited Nov. 8, 1997) <http://www.dep.state.pa.us/dep/DEPUTATEenved/
_gowith_inspector/resourceVaste_.ManagePermit.htm.> (Pa. Dep't of Envtl. Protection Home
Page). Once the applicant submits its application to the DEP, it must send a copy to the city. See 25
PA. CODE § 271.141(d) (West Supp. 1997). City officials are then free to raise objections, or give
their support, directly to the DEP. If, as in this case, local officials are in favor of a facility for
economic reasons, the community's health and quality of life concerns are not likely to be raised or
addressed in the decision-making process.

164. Russell, Perpetrators, supra note 26. The relevant section is more permissive than
mandatory. See 25 PA. CODE § 271.143 (a) (West Supp. 1997) ("The Department may conduct
public hearings for the purpose of receiving information on an application for a new
permit... wherever there is significant public interest or the Department deems a hearing
appropriate.").
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permit on CRCQL's behalf. 5 In its appeal, CRCQL claimed that the
permit issued to Thermal Pure and the accompanying regulations
promulgated by the DEP violated the Pennsylvania Infectious and
Chemotherapeutic Waste Disposal Act (Disposal Act), which the legisla-
ture enacted to control waste flow in Pennsylvania.'"

Pursuant to the Disposal Act, the DEP promulgated the Infectious
and Chemotherapeutic Waste Plan (Waste Plan). The effect of the Waste
Plan was to divide Pennsylvania into three zones-eastern, central, and
western-in order to regulate "incineration or other disposal" of infec-
tious wastes. 67 The DEP found that the eastern zone, which includes
Chester and Philadelphia, generated 13,335 tons of infectious waste per
year.16 Under the Waste Plan, covered facilities must obtain 70% of their
waste from the zone in which the facility is located. The maximum ca-
pacity of a covered facility located within the eastern zone could be no
greater than 10,765 tons per year.' 69 Thermal Pure's permit nevertheless
allowed the facility to handle 105,000 tons per year, nearly ten times the
maximum the Waste Plan allowed for a given facility in the eastern re-
gion, and nearly four times the waste produced by the entire state of
Pennsylvania. 70 In its appeal, CRCQL questioned how a facility with the
capacity to treat four times the waste produced in the entire state could
be legal under a statute that was intended to minimize waste transporta-
tion in Pennsylvania.'

165. The appeal was filed with the Environmental Hearing Board, which consists of a
chairperson and four members, all administrative law judges appointed by the governor. The Board
hears appeals from actions of the Pennsylvania DEP. See 25 PA. CODE § 1021.2(a) (West 1995).

166. The Commonwealth enacted the Disposal Act to "manag[e] [infectious and
chemotherapeutic wastes] at their place of generation with a minimum of transportation .... and (to
ensure] that such wastes are best managed, processed and disposed of and rendered harmless by
means of current state-of-the-art high-temperature incineration." 1988 Pa. Laws 525 (codified as
amended at 35 PA. CoNs. STAT. §§ 6019.1-6019.6 (West 1993)). However, pursuant to the Disposal
Act, the Pennsylvania legislature also directed the DEP to address the siting and distribution of
facilities for the "incineration or other disposal" of infectious or chemotherapeutic wastes. Id.

167. "Infectious wastes are those contaminated by disease producing micro-organisms which
may harm or threaten human health." Chester Residents Concerned for Quality Living v. Dep't of
Envtl. Resources, 655 A.2d 609,610 (Pa. Commw. Ct.), rev'd 668 A.2d 110 (Pa. 1995).

168. Id. at 610. Of that 13,335 tons generated, approximately 5,800 tons per year are
"incinerated or otherwise disposed [of]" at the sites where the waste is generated. Id. Thus, 7,735
tons per year must be transported from the places of generation to a covered facility for disposal. Id.

169. See id. This figure assumes that "all of the infectuous waste generated in the eastern zone
were shipped to this single facility for incineration." Id.

170. The DEP found that the total quantity of infectious and chemotherapeutic wastes generated
throughout all of Pennsylvania is 26,500 tons per year. See id. at 609.

171. Simply stated, the legal issue on appeal was whether Thermal Pure's autoclaving facility
constituted a "disposal" facility subject to the Disposal Act and Waste Plan. CRCQL believed that the
DEP had violated the Act by not holding Thermal Pure to the standards set out in the Disposal Act,
and therefore, that the permit issued was invalid. Since the Waste Plan promulgated, by the DEP
excluded from consideration all facilities other than commercial incinerators, Thermal Pure argued
neither the Waste Plan nor the Disposal Act reached it. See Chester Residents, 655 A.2d at 611.
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In February 1994, the Environmental Hearing Board summarily
dismissed CRCQL's claims. The Board ruled that the DEP Waste Plan
did not govern the Thermal Pure infectious waste sterilization process
and that its permit was valid. CRCQL refused to give up. It appealed the
decision to the Pennsylvania Commonwealth Court. In February 1995,
the commonwealth court adopted CRCQL's reasoning, overturned the
Environmental Hearing Board ruling, and declared that the Thermal
Pure permit was invalid.'72 Thermal Pure then appealed to both the
commonwealth court and the Pennsylvania Supreme Court for a stay of
the ruling against them. Both requests were denied. Accordingly, the
DEP issued a cease and desist order to Thermal Pure, forcing the com-
pany to suspend all further operations in Chester.

To CRCQL's amazement, their victory and the closure of Thermal
Pure was short-lived. Under Pennsylvania law, Thermal Pure had the
right to appeal the DEP closure order to the Environmental Hearing
Board.7' Instead, the company directly appealed the DEP order to the
commonwealth court. Thermal Pure filed a petition asking the com-
monwealth court to review its previous decision not to stay the cease and
desist order. At the same time, Thermal Pure requested the Pennsylvania
Supreme Court to exercise special jurisdiction and hear argument on the
stay. To everyone's surprise, the supreme court granted Thermal Pure's
request, issuing a stay of the cease and desist order pending its review of
the case.

In taking the case from the commonwealth court, the supreme
court employed a controversial, and extraordinary, legal maneuver. The
supreme court invoked its "King's Bench" power to take the case from
the commonwealth court. The King's Bench power originates from the
Act that created the Supreme Court of the Commonwealth of
Pennsylvania in 1722, which gave the court power coterminous with the
highest courts in England. An 1836 revision of the Act establishing the
King's Bench power gave the court jurisdiction to stop all existing pro-
ceedings in a lower court, while it conducts its own review of a case. 74 A
later constitutional provision, entitled "extraordinary jurisdiction,"
seemed to limit the supreme court's King's Bench jurisdiction to cases

172. The Court rejected the DEP's and Thermal Pure's argument that the Disposal Act did not
cover the type of activity-autoclaving, a type of medical sterilization-conducted by the Thermal
Pure facility. Specifically, the Court reasoned that the plain language of the Disposal Act indicates
that the legislature intended the Act to apply not solely to "incineration or other disposal" of infectious
and chemotherapeutic wastes, but also to the collection, transportation, processing, and storage of
those wastes. Hence, it found that the DEP Waste Plan violated the Disposal Act, because it failed to
address the siting and regulation of sterilization facilities such as Thermal Pure. See id. at 612.

173. See 35 PA. CONS. STAT. ANN. § 755.5 (West 1993) (establishing jurisdiction of the
Environmental Hearing Board).

174. See Commonwealth v. Onda, 103 A.2d 90, 91 (Pa. 1954) (citing Act of May 22, 1722, 1 Smr.
L. 131, 17 P.S. § 41, and Act of June 16, 1836, P.L. 784 § 1; 17 P.S. § 41).
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