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opinion of Hayes and the concurring opinion of Chase voiced support for
this position.

1. Opinions Prior to United States v. Auster

a. Sixth Circuit: United States v. Hayes (Dissenting Opinion)

In the dissent of United States v. Hayes, Judge Danny J. Boggs argued
that when a psychotherapist specifically informs the patient that she cannot
by law keep certain communications confidential, there is no barrier to the
psychotherapist testifying.445 In Hayes, the patient was advised three
separate times that his threats “would not and could not be kept in
confidence,”46 and yet, “Hayes went on, in the face of the warning, to
detail exactly how he planned to waylay and kill [his supervisor].”#47
Hayes had “ample notice that such discussion was outside the [limits] of
any promised or assumed confidentiality.”448

Judge Boggs reasoned, “The fact that [the psychotherapists] did not use
magic words like ‘I can testify in court about what you tell me’ . . . should
not be decisive.”#4° In fact, he stated that it is a misconstruction to view it
as a constructive waiver.450 Instead, “Hayes waived any privilege purely
and simply, by continuing to threaten after he had been given notice that his
threats would not be held in confidence.”*3!

Judge Boggs also addressed the possibility that there would be a chilling
effect if patients knew that certain communications would not be privileged.
He proposed that, by not allowing psychotherapists to testify about anything
said up to the point at which notice is given that the threat is “no longer
covered by confidentiality,” patients would still be encouraged to confide in
mental health professionals.#52

Furthermore, Judge Boggs was not dissuaded from his opinion simply
because the act of making a threat is not a traditional malum in se crime.43
He stated that threats after a warning of nonconfidentiality are no different
in nature than making similar threats to a fellow drinker at a bar or to one’s
lawyer.4>* When the commission of the crime itself is making the threat,
the psychotherapist himself is implicated in the commission of the crime if
the patient knows about the psychotherapist’s duty to warn.#53 It would be

445. United States v. Hayes, 227 F.3d 578, 587 (6th Cir. 2000) (Boggs, J., dissenting).

446. Id. at 588.

447. Id

448. Id

449. Id.

450. Id.

451. Id. at 589.

452, Id

453. Id. at 588.

454, Id.

455. See id. at 589; see also Paul Herbert, Letter to the Editor, 31 J. AM. ACAD.
PSYCHIATRY & L. 524 (2003) (asserting that without a criminal threat statute, the Tarasoff’



918 FORDHAM LAW REVIEW [Vol. 78

odd to allow a criminal to perpetrate crimes (the threats) via a
psychotherapist “with no opportunity for the listener to avoid facilitating
the crime.”*3¢ Judge Boggs stated that no “tender concern for criminal
evidence is required by the common law, or by reason and experience,
when the patient has been put on notice.”*37

b. Ninth Circuit: United States v. Chase (Concurring Opinion)

Judge Kleinfeld’s concurrence in United States v. Chase was akin to
Judge Boggs’s dissent in Hayes. Although the concurring opinion favored
recognition of a dangerous-patient exception, under the Glass reasoning,*>8
the opinion also acknowledged that an advisory about the limits of
confidentiality (which would presumably include advice that a Tarasoff
duty means sharing the patient’s threats with third parties) would certainly
determine the status of the communication’s privilege. “IBly
communicating after the psychotherapist had told him she would not keep
the communications secret” the patient waived his privilege.*>°

Judge Kleinfeld reasoned that it does not make sense for the privilege to
remain in force, even though disclosure is made to third parties, and
especially if the defendant knows the disclosure is made.460 The opinion
reasoned that, under the circumstances, once the targeted person who “the
deranged individual hates so much that he plans to kill him knows his
secrets,” and also once ‘“the deranged individual knows that his
psychotherapist refuses to keep his secrets from that person, there is not
much therapeutic value in refusing later to tell this already-disclosed
information to the judge and jury.”#6! Indeed, “the therapeutic relationship
is not the only social value at stake” since “prospective victims’ lives are
[also] at stake.”462

Furthermore, the concurring opinion reasoned that it is doubtful that
patients would stop therapy when they find out that a psychotherapist is
going to testify against them. Any chilling effect “will doubtless already
have occurred where the psychotherapist betrayed their confidences to their
worst enemies” by breaking confidentiality to comply with a Tarasoff-
required warning.463

duty “would invite every antisocial grudge-holder to launder his threats through a
psychiatrist and thereby to harass his victim with impunity”). Judge Danny J. Boggs also
cautioned that “[i]f the real problem is that we don’t think that this type of threat, alone, is a
very serious matter, then that is for Congress.” Hayes, 227 F.3d at 589.

456. Hayes, 227 F.3d at 589.

457. Id. at 588.

458. See supra Part I1LA.2.

459. See United States v. Chase, 340 F.3d 978, 996 (9th Cir. 2003) (Kleinfeld, J.,
concurring) (stating that communication to a psychotherapist on express terms that the
communication will be disclosed is an unprivileged communication).

460. Id. at 996-97.

461. Id. at997.

462. Id

463. Id
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2. Fifth Circuit: United States v. Auster

In 2008, the Fifth Circuit decided United States v. Auster.46* In the case,
a psychotherapist advised his patient that he would have to disclose the
patient’s threat in accordance with a Tarasoff duty to warn.#6> The Fifth
Circuit determined that there could be no privilege when the patient’s
statement was not intended to be confidential.#66 It did this without
deciding whether there was a dangerous-patient exception.#6’ This is the
first majority opinion in the federal circuit courts to take such a position.

John C. Auster was a retired police officer who had been receiving
workers’ compensation benefits for many years.*®® He was also in long-
term therapy for paranoia, anger, and depression.#69 In fact, over the years,
Auster had made several threats of violence against others during his
therapy.#’®* Whenever this occurred, Auster’s therapist always told him that
if his threats were serious they would not be kept confidential because the
therapist would be required to warn those in danger.4’!

When Auster started to have problems with receiving his benefits for his
disability from work, it clearly became a source of anger for him.472 With
full knowledge that his therapist would convey his threat to its target,
Auster told his psychotherapist that “unless the managers of his workers
compensation claim continued to pay the benefits that he believed he was
owed, he would ‘carry out his plan of violent retribution’ against them and
others.”#’3  Consistent with the Tarasoff duty required by Louisiana
statute,#74 his therapist wrote a letter of warning to the claim managers
stating,

I have had to exercise my duty to warn, with [Auster’s] knowledge,
several times when he was in danger of acting violently . . . . Mr. Auster
is well aware of my position regarding violence and has agreed that he
understands that I have such an obligation. This understanding has not
interfered in his reporting of homicidal intentions in the past.475

The court found this letter informative for several reasons. The letter
demonstrated that Auster knew that his threats would be communicated to
his targets.#7¢ It showed that the psychotherapist had advised his patient

464. 517 F.3d 312 (Sth Cir.), cert. denied, 129 S. Ct. 75 (2008).

465. See id. at 313.

466. Id. at 315.

467. See id.

468. Id. at313.

469. Id.

470. Id.

471. Id at313n.2.

472. See id. at 313.

473. Id.

474. Id. at 316 n.9 (quoting LA. REV. STAT. ANN. § 9:2800.2).

475. Id. at 313 n.2 (alteration in original).

476. Id at 313, 315, 316. In fact, there was additional evidence presented during
arguments at the district court level: when his therapist told Auster that he had warned the
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about his Tarasoff duty to warn, in order to inform him as to the limits of
confidentiality.47” Also, the last line of the letter clearly demonstrated that
this patient was not dissuaded from sharing certain information like this
with his psychotherapist.47® In fact, he intended for the information to be
shared.4”® Auster was charged with extortion, under federal law 18 U.S.C.
§ 1951, on the basis that he made the threat with full knowledge and intent
that the therapist would convey it to the claims manager.480

The Fifth Circuit relied on basic theory about evidentiary privileges. It
stated that all privileges “‘must originate in a confidence that
[communications] will not be disclosed.”48! “[W]ithout such a reasonable
expectation [of confidentiality,] there is no privilege.”#82 The operative test
is “whether there was a ‘reasonable expectation of confidentiality’ when the
statement was made. 483

The court also relied on Jaffee’s explicit requirement that there must be
““confidential communications made to licensed [psychotherapists]... in
the course of psychotherapy’” in order to determine if privilege exists.484 A
per se rule requiring confidentiality before the privilege is applicable is
appropriate under the Jaffee holding.485 Accordingly, the court concluded
that, “[a]s a matter of law, where the confidentiality requirement has not
been satisfied, the psychotherapist-patient privilege . . . does not apply.”486
Thus, “a defendant cannot claim the protections of the psychotherapist-
patient privilege if he had actual knowledge, when making the statements,
that they would not be kept confidential.”*87 The Fifth Circuit also called
attention to footnote twelve in the Jaffee decision, which acknowledged the
psychotherapist’s ethical duty to instruct the patient as to the relevant limits
of confidentiality.488

In this case, “[Auster] knew he was making a threat of physical violence
against specific victims to commence on a specific date . . . [and] that his
statement was of the sort that [his psychotherapist] had a duty to

intended target, Auster’s lawyer conceded to the court that “he had expected that [his
therapist] would do just that” when he made the threat. /d at 313 n.2.

477. See infra note 488 and accompanying text.

478. See Auster, 517 F.3d at 313 n.2.

479. See id. at 318-19.

480. /d. at314.

481. Id at 315 n.6 (quoting 1 CHARLES MCCORMICK, MCCORMICK ON EVIDENCE § 72 (6th
ed. 2006)).

482. Id at316.

483. Id. at317.

484. Id. at 315 (quoting Jaffee v. Redmond, 518 U.S. 1, 15 (1996)).

485. See id. at 318 n.17 (“By both expressly noting the possibility of waiver and tying the
psychotherapist-patient privilege to other testimonial privileges (which all require that the
statements be made in confidence), the [Jaffee] Court reiterated the fundamental nature of
confidentiality.”). Indeed, since Jaffee, federal case law has further developed this test
within the context of the psychotherapist-patient relationship. See supra Part 1.A.4.a
(discussing recent case law).

486. Auster, 517 F.3d at 315 & n.6.

487. Id. at 320.

488. Id. at 316 n.10 (citing Jaffee, 518 U.S. at 13 n.12).
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disclose.”89  Thus, “[ulnder these circumstances, any expectation of
confidentiality would have been ‘manifestly unreasonable.”#%0 The Fifth
Circuit held that “Auster’s non-confidential statement cannot, as a matter of
law, be privileged.”#9!

The Fifth Circuit defended its holding on several grounds. A chilling
effect regarding the patient’s willingness to trust the psychotherapist was
predicted by both the Hayes and Chase majority opinions.#92 The court
concluded that these other circuit decisions had offered no rationale for
their belief that many patients willing to disclose violent impulses even
upon learning of the Tarasoff duty would decline to do so once advised that
their psychotherapists could have to testify against them in the event they
acted on those impulses.4?3 The court pointed out that psychological
literature did not reflect this outcome.4%4 Instead, the Fifth Circuit held,
“‘Those patients who remain in therapy even after being advised of the
limits on confidentiality typically do so because they recognize their need
for help and believe that psychotherapy may provide it.””495

The court reasoned that there would already be a chilling effect from the
psychotherapist having to comply with a legally required Tarasoff warning
to third parties.#%6 “If the therapist’s professional duty to thwart the
patient’s plans has not already chilled the patient’s willingness to speak
candidly, it is doubtful that the possibility that the therapist might also
testify in federal court will do s0.”4%7 Therefore, the court concluded that
the marginal increase in effective therapy by allowing a Tarasoff duty but
still privileging the communication is de minimis.*’®¢ And further, when a
patient is aware that a Tarasoff warning might be issued if a threat were
made, the benefit that inheres from protecting the patient’s disclosure may
be outweighed by the cost of reducing the probability of conviction.*9® The
court also recognized that the psychotherapist’s testimony during a criminal

489. Id at316n.11.

490. Id. (quoting United States v. Robinson, 121 F.3d 971, 976 (5th Cir. 1997)); see id. at
313 (stating that “Auster had no reasonable expectation of confidentiality when he made his
threat”); id. at 315 (elaborating further that Auster had “no reasonable basis to conclude that
the statement was confidential”).

491. Id. at 321; see id. at 316 n.7 (reviewing the following case facts: the
psychotherapists advised that his threats of violence would be communicated to his target,
informed him that they have a legal duty to convey his threats to those at risk, and, lastly,
Auster signified his understanding and agreement that the psychotherapists had such an
obligation).

492. See supra text accompanying note 406 (regarding the Hayes opinion); see also supra
text accompanying note 438 (discussing the Chase majority opinion).

493. Auster, 517 F.3d at 318 n.18 (quoting Comment, Evidence, supra note 203, at 2199).

494, Id (quoting Comment, Evidence, supra note 203, at 2199).

495. Id. (quoting Comment, Evidence, supra note 203, at 2199).

496. See id. at 318-19 (“[K]nowing that anyone, or everyone, might be privy to the secret
will embarrass the patient and will detrimentally affect his relationships with others.”).

497. Id. at 318.

498. Id. at319.

499. See id. at 317-18, 319 & n.24 (stating that “where a patient has no reasonable
expectation of confidentiality, the cost-benefit scales favor disclosure”); see also
Appelbaum, supra note 151, at 715.
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proceeding would be substantially valuable in cases like Auster, where the
threat was serious and imminent enough to trigger a Tarasoff duty.500

The Fifth Circuit responded to the argument that a legitimate waiver of
testimonial privilege would require a more complete advisory than simply
advising that threatening communications would not be held in
confidence.’! The Ninth Circuit had called it a legal fiction that the patient
would know that a disclosure for one purpose is a disclosure for all
purposes.’02  The Fifth Circuit disagreed and cautioned against trying to
“interpret ‘confidential’ to mean merely confidential-at-law and not (the
more intuitive) confidential-in-fact.”393 More importantly, somehow giving
the two different meanings is pointless, since the policy argument fails: that
is, the slight marginal benefit of keeping communication privileged where
the patient knows that the threat not being kept confidential is substantially
outweighed by the costs.’04 Instead, calling attention to this “legal fiction”
is more of “a doctrinal cul-de-sac, interesting but leading nowhere.”305

Where the Sixth and the Ninth Circuits would recognize communication
as privileged even after the patient was given an advisory about the
psychotherapist’s legally required Tarasoff duty, the Fifth Circuit further
criticized additional arguments. For example, the other circuits argued that
it was problematic that states have differently defined Tarasoff-duty
statutes, since it would mean that “similarly situated patients would face
different rules of evidence in federal criminal trials.”5% The Fifth Circuit
concluded that “[flederal law does not depend on state law but instead is
turning on the lack of confidentiality regardless of the reason.”507 Where
the Sixth and Ninth Circuits pointed out that the majority of states would
not find a dangerous-patient exception to privilege,3%8 the Fifth Circuit
concluded that that there is no major consensus among the states regarding
whether psychotherapists can testify about statements made without a
reasonable expectation of confidentiality.>%®

500. Auster, 517 F.3d at 319.

501. See supra notes 399-401 and accompanying text.

502. United States v. Chase, 340 F.3d 978, 988 (9th Cir. 2003) (en banc).

503. Auster, 517 F.3d at 319 n.24.

504. Id.

505. Id

506. Chase, 340 F.3d at 987; see United States v. Hayes, 227 F.3d 578, 584 (6th Cir.
2000) (asserting it is not right for “the scope of a federal testimonial privilege [to) vary
depending upon state determinations of what constitutes ‘reasonable’ professional conduct”);
see also supra notes 428-30 and accompanying text.

507. Auster, 517 F.3d at 317.

508. See supra notes 144, 427 and accompanying text.

509. See Auster, 517 F.3d at 319-20. “In California ‘a psychotherapist not only must
disclose to authorities or intended victims the existence of a dangerous patient, [he] also may
testify to threats made during the course of therapy.”” Id. at 320 (alteration in original)
(quoting Chase, 340 F.3d at 986). Florida seems to follow California. Id. at 320 & n.27
(citing Guerrier v. State, 811 So. 2d 852, 855 (Fla. Dist. Ct. App. 2002)). Several other
states appear to favor admission of a psychotherapist’s testimony. /d. at 320 & n.28 (citing
W. VA. CoDE § 27-3-1; CONN. GEN. STAT. § 52-146¢c; WYO. STAT. ANN. § 33-27-123). But
see State v. Orr, 969 A.2d 750, 764 (Conn. 2009) (recently deciding that social worker
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Finally, the Fifth Circuit asserted that allowing psychotherapists to testify
at civil commitment hearings, but disallowing testimony at criminal trials,
lacks practical sense since “the nuance—in terms of trust and confidence—
likely does not matter much to the fellow committed.”510 Furthermore, “it
is unlikely that many patients will be dissuaded from seeking therapy by the
additional chance that, aside from being committed against their will
because of what they say to their therapists, they may also be criminally
incarcerated based in part on those same statements.”1!

Although the Fifth Circuit declined to rule on whether there is a
dangerous-patient exception to the psychotherapist-patient privilege, it did
acknowledge that footnote nineteen in Jaffee clearly demonstrates that the
Supreme Court viewed the privilege as limited in scope.’!2 “Moreover,
because the [Supreme] Court contemplated that the privilege must give way
in some instances involving dangerous patients, even where there is
confidentiality, it follows a fortiori that the privilege is inapplicable in
similar situations involving dangerous patients where there is no
confidentiality.”513

3. Challenges to Auster

Auster was the first majority opinion at the federal circuit level to take
the position that there could be no privilege when the patient’s statement
was not intended to be confidential, following an advisory to the patient
about a psychotherapist’s Tarasoff duty.3!4 Since the Fifth Circuit’s ruling,
commentators believe that the “[d]ecision raises troubling questions in
regard to what, if anything, patents are told at the inception of treatment
about the boundaries of confidentiality, and puts a new spotlight on the
previously unexplored implications of Footnote 12 in Jaffee,” which
acknowledges that psychotherapists have an ethical obligation to inform
patients about the limits of confidentiality at the onset of therapy.3!>

On petition for certiorari to the Supreme Court, the amicus curiae brief
for the National Association of Social Workers criticized the Fifth Circuit
for improperly sidestepping application of the privilege “by redefining the
meaning of confidentiality within a private therapy session” and rewriting

testimony was inadmissible because there is no dangerous patient exception under the
statutory privilege. In North Carolina, judges are allowed to decide on a case-by-case basis
whether to exclude such evidence. Auster, 517 F.3d at 320 & n.29 (citing N.C. GEN STAT. §
8-53.3). And Texas does not even recognize a psychotherapist-patient privilege in any
criminal proceedings. /d. at 320 & n.30 (citing TEX. R. EVID. 510).

510. Auster, 517 F.3d at 319.

511. Id.

512. Id. at315n.5.

513. Id.

514. Id. at315.

515. Jaffee-Redmond.org, The Federal Psychotherapist-Patient Privilege (Jaffee v.
Redmond, 518 U.S. 1): History, Documents, and Opinions, http://jaffee-redmond.org/ (last
visited Sept. 24, 2009); see Pabian, Welfel & Beebe, supra note 184, at 12; Parke &
Shankar, supra note 263.
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the standard for the psychotherapist-patient privilege with its “novel
ruling.”316  The Fifth Circuit held that the patient has no reasonable
expectation of confidentiality, even if he is speaking in a private therapy
session.’!'7 The brief argued that the Auster decision raises too many
unanswered questions for therapists.>!8 For example, “the Fifth Circuit did
not define just how much information from the therapy session is left
unprotected if a court deems a threat ‘non-confidential’” since it is a social
workers’ ethical obligation not just to fulfill a Tarasoff warning if one is
warranted, but also to preserve as much confidentiality as possible by
disclosing the least amount of confidential information necessary.>!9 The
petition for certiorari was denied by the Supreme Court on October 6,
2008.520

III. RECOMMENDATION: NO PRIVILEGE SHOULD BE RECOGNIZED FOR
THREATS DELIVERED TO A PSYCHOTHERAPIST AFTER A PATIENT IS
ADVISED OF A TARASOFF DUTY

In all of the circuit cases discussed above in Part II,2! the same fact
pattern emerged. The patients indicated to their psychotherapists that they
had thoughts (sometimes even concrete plans) to harm someone else.522
Consistent with the Tarasoff-model state law in each of their states, the
psychotherapists complied with their legal duties and issued warnings either
to the third party at risk or law enforcement.23 In Hayes, Chase, and
Auster, the psychotherapists advised their patients that their profession is
required, by law, to issue 7arasoff warnings.52* And yet, these patients
continued to communicate their threats to the therapists, even after
receiving notice that this type of communication would not be held in
confidence.’25  Evidently, they were not dissuaded by the lack of
confidentiality. The circuits have diverged regarding whether the federal
psychotherapist-patient privilege attaches to these repeated threats.526

516. Brief for the National Association of Social Workers and the Louisiana Chapter of
the National Association of Social Workers as Amici Curiae in Support of Petitioners, at 3
Auster v. United States, 129 S.Ct. 75 (2008) (No. 07-10877), 2008 WL 2435917, at *3.

517. Id. at 6.

518. Id. at 12.

519. Id.

520. Auster v. United States, 129 S. Ct. 75 (2008).

521. United States v. Auster, 517 F.3d 312 (5th Cir.), cert. denied, 129 S. Ct. 75 (2008);
United States v. Chase, 340 F.3d 978 (9th Cir. 2003) (en banc); United States v. Hayes, 227
F.3d 578 (6th Cir. 2000); United States v. Glass, 133 F.3d 1356 (10th Cir. 1998).

522. See supra text accompanying notes 311, 321-22, 382-83, 473.

523. See supra notes 313, 383, 413, 474-75 and accompanying text.

524. See supra text accompanying notes 322, 383, 411, 471-73. An advisory to the
patient about the psychotherapist’s Tarasoff duty did not actually occur in United States v.
Glass. Rather, the U.S. Court of Appeals for the Tenth Circuit decided that a dangerous-
patient exception to privilege applies if the patient’s threat was serious and the
psychotherapist’s Tarasoff-required warmning was the only way to avert harm. See supra text
accompanying notes 316-19.

525. See supra notes 322, 383, 478~79 and accompanying text.

526. See supra Part I1.
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This conflict turns on the consequence of psychotherapists’ advising
patients of the Tarasoff duty. Part III of this Note argues that the better
approach is the Fifth Circuit’s decision in Auster; that is, where a patient is
advised that the psychotherapist will not keep his threats confidential due to
a psychotherapist’s Tarasoff duty, then the communication is not privileged.
This part advocates that the holding in Auster is proper, based on the
following justifications: (1) that privilege fails to exist, as a matter of law,
when the patient does not intend for the communication to remain
confidential after he received an advisory about a psychotherapist’s
Tarasoff duty, and (2) that despite the implications of this holding,
psychotherapists can still implement procedures in their practice to
minimize harm to the psychotherapist-patient treatment relationship.

A. Privilege Does Not Exist Under These Circumstances,
as a Matter of Law

The holding in Auster is a straightforward application of privilege
doctrine.’27 If a patient has notice that certain statements communicated to
the therapist will not be held confidential, and he makes them regardless of
this notice, then the communication “cannot, as a matter of law, be
privileged.”>?® One of the fundamental conditions that must be present for
privilege to exist is that the communication originates in confidence.52%
The Fifth Circuit decided that a threatening statement made by a patient in
therapy, after the patient is advised about a psychotherapist’s Tarasoff duty,
simply fails to meet the confidentiality requirement that justifies the
privilege.530

Many patients enter therapy expecting absolute confidentiality.33!
Certainly, this expectation of confidentiality is at the heart of effective
psychotherapy.332 Confidentiality is blanketed simply by the nature of the
relationship between psychotherapist and patient.>33 A psychotherapist-
patient relationship originates in confidentiality. This was the very reason
that the Supreme Court established the federal psychotherapist-patient
privilege.534

However, it is overinclusive and wrong to assume privilege attaches to
all communications in a confidential relationship. Wigmore’s language is
clear: the “communications” must “originate in confidence that they will

527. See supra notes 466, 481-87 and accompanying text.

528. United States v. Auster, 517 F.3d 312, 321 (5th Cir.), cert. denied, 129 S. Ct. 75
(2008); see also supra text accompanying notes 445, 451 (discussing Judge Boggs’s dissent
in Hayes); supra text accompanying notes 458-60 (discussing Judge Kleinfeld’s concurrence
in Chase).

529. See supra notes 21-28 and accompanying text.

530. See Auster, 517 F.3d at 315 n.6.

531. Both common sense and survey studies have shown this. See supra notes 76-77,
199-200 and accompanying text.

532. See supra text accompanying note 73.

533. See supra notes 76-77, 199-203 and accompanying text.

534. See supra notes 56—60, 6467, 78-82 and accompanying text.
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not be disclosed” in order to be privileged.?3> 1If a patient’s threat is
understood by the patient as not confidential at the very time it is
communicated, then it cannot be privileged.’3¢ A nonconfidential
privileged statement simply does not exist, with the exception of selective
waiver doctrine—a concept that has really only found meaningful
application to the attorney-corporate client relationship.337

It cannot be that the holding in Auster “redefin[ed] the meaning of
confidentiality within a private therapy session,” as suggested by the
National Association of Social Workers’ amicus brief to the Supreme
Court.53®  Confidentiality has one meaning, and the Fifth Circuit was
correct to point out that there should be no difference between a
communication that is confidential as a matter of law versus one that is
confidential as a matter of fact.53° Once a psychotherapist advises a patient
about his Tarasoff duty, any subsequent threats that are communicated to
the psychotherapist do not “originate with the belief that they will not be
discussed outside the office.”540

In terms of privilege, it is an essential requirement that confidentiality
attaches at the time of the communication, with an expectation that the
communication will remain confidential in the future.34! If the patient
imparts a specific communication (such as a threat) that he has prior notice
will be disclosed to others pursuant to a psychotherapist’s Tarasoff duty,
then how can he intend for it to remain a secret?342 Furthermore, the test is
whether the patient intends his communication to remain confidential, not
whether he intends his communication to remain privileged.>*3

The cases in the circuit split discussed in Part II (with the exception of
Glass) are notably analogous to the scores of cases involving police officers
who underwent mandatory psychological examinations required by their
employers.>** In many of the latter cases, the officers were given advisories
as to what level of confidentiality they could expect at the start of the
employer-mandated treatment.54>  The Whitney case is particularly
significant for comparison because it is common practice for
psychotherapists working for the Massachusetts State Department of Youth
Services to administer, what courts referred to as, “lack of confidentiality”

535. See supra note 22 and accompanying text.

536. See supra notes 78-82 and accompanying text.

537. See supra text accompanying notes 51-53.

538. Brief for the National Association of Social Workers and the Louisiana Chapter of
the National Association of Social Workers as Amici Curiae in Support of Petitioners, supra
note 516, at 3.

See supra text accompanying note 516.

539. See supra text accompanying note 503.

540. See supra text accompanying note 74.

541. See supranotes 29-32.

542. See supra text accompanying note 30.

543. See supra text accompanying note 32.

544. See supra Part1.A.4.a.

545. See supra Part 1.A.4.a.; see also supra text accompanying note 107.
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warnings to adolescent patients.>46 When the defendant in that case argued
that the advisory was not sufficient for him to know that he was losing
privilege in all subsequent communication after the advisory, the court
refused to distinguish between nonconfidential in fact versus
nonconfidential in law; instead, the Massachusetts District Court concluded
that “[e]ither a communication is privileged from the outset, or it is not.”547

In contrast, the majority opinions of both the Sixth and Ninth Circuits
find a patient’s repeated threat subsequent to an advisory about a Tarasoff’
duty insufficient to waive privilege.>*® These courts hold that only an
advisory to a patient that includes notice as to the status of privilege could
operate as a complete waiver of privilege.>* Accordingly, only an advisory
modeled on a Miranda warning (so that the advisory informed the patient
that his threats could be used against him in court) would be sufficient to
waive privilege.550

This logic fails on two levels. First, it confuses a waiver problem for a
privilege problem by ignoring the fact that these communications did not
originate in confidence (because of the advisory).55! Second, even if these
communications were considered to have originated in confidence, and
were thus privileged, a waiver of privilege does not predicate knowledge of
the privilege.>>2 It is possible for a patient to implicitly waive privilege by
making nonconfidential disclosures of information without an advisory like
a Miranda warning.>>3 As discussed in Part 1.A.2, the holder of an
evidentiary privilege can waive privilege even without ever being aware he
had it.354

Admittedly, there may be an issue as to the patient’s full understanding
of an advisory about a psychotherapist’s Tarasoff duty,55 which is
especially important in the context of a mentally ill patient. Even in the
cases about employer- or court-mandated psychological exams, the
therapists often secured oral or written waivers to evidence the patient’s
understanding and intention that their communication would not be

546. See supra text accompanying notes 128-29. These “lack of confidentiality”
warnings, or Lamb warnings, are not required by law in the State of Massachusetts but,
rather, are rather just common practice of the psychotherapists who work with this State
Department. See supra text accompanying notes 128-29. Similarly, this Note focuses on the
practice of psychotherapists advising their patients about their legal Tarasoff duty; the
advisory is certainly not required by law, but seems to be a professional or ethical practice
among psychotherapists.

547. See supra text accompanying note 132.

548. See supra notes 400-03, 434 and accompanying text.

549. See supra notes 38-43, 400—04, 435, 439 and accompanying text.

550. See supra notes 400-04, 435-39 and accompanying text.

551. See supra notes 41, 535—44 and accompanying text.

552. See supra notes 4649 and accompanying text.

553. See supra note 137 and accompanying text.

554. See Developments in the Law—~Privileged Communications, supra note 46, at 1629
n.1.

555. See supra note 146 and accompanying text.
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private.33¢ But in Hayes, Chase, and Auster, the issue was not raised as to
the patient’s lack of understanding regarding what the psychotherapist’s
Tarasoff duty signifies about confidentiality but, rather, what it means for
the status of privilege. In fact, in Auster, the patient admitted that he fully
understood and intended that his threat would be conveyed by his therapist
to his intended victims so that they would take it seriously.>37 Thus, it is
the patient’s intent that his threats not be kept confidential that destroys the
communication’s privileged status. A more specific advisory, comprised of
“magic words” that would be comparable to a Miranda warning for a
psychotherapist is unnecessary as a matter of law.>>8

Of course, Miranda warnings would also place an unrealistic burden on
psychotherapists.53® A rule that “preserves the privilege, even where a
patient has received a clear warning not to expect confidentiality, elevates
the patient’s individual interests over society’s interests in protecting
intended victims.”560 It is not sound to allow patients to transmit threats via
psychotherapists’ Tarasoff duties. It would be odd to allow “a criminal [to]
perpetrate his crimes (the threats)” via a psychotherapist “with no
opportunity for the listener to avoid facilitating the crime.”¢! And Judge
Boggs’s dissent is persuasive in Hayes, because “[tlender concern for
criminal evidence is [not] required by the common law, or by reason and
experience, when the patient has been put on notice.”>%?

B. Ways To Minimize Harm to the Psychotherapist-Patient Treatment
Relationship

When the Supreme Court of California issued the Tarasoff decision, the
Tarasoff duty was met with great trepidation, even outrage, within the
profession of psychotherapy.’®3 Psychotherapists feared that patients would
be dissuaded from confiding in psychotherapists if patients knew that
certain communications would not be confidential.’%¢ Many decades later,
the facial validity of the “deterrence hypothesis” is deflated because of
several empirical studies showing most patients are actually accepting of a
psychotherapist’s Tarasoff duty to warn.56> Auster places the deterrence
hypothesis back in the spotlight. Now the concern is whether patients
would be unlikely to share certain information with their psychotherapists

556. For example, in United States v. Wimberly, discussed in Part 1.A.4.b, the court
determined that a nonadult patient demonstrated his understanding of an advisory as to the
limits of confidentiality by signing a waiver. See supra note 146 and accompanying text.

557. See supra text accompanying note 476, 479.

558. See supra text accompanying notes 54144 and accompanying text.

559. McKeever, supra note 265, at 144.

560. Id.

561. United States v. Hayes, 227 F.3d 578, 589 (6th Cir. 2000) (Boggs, J., dissenting).

562. Id. at 588.

563. See supra notes 192, 235-38 and accompanying text.

564. See supra notes 235-39 and accompanying text.

565. See supra notes 240-53 and accompanying text.
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when they are advised that certain communications will not be confidential
and, thus, they will have no claim to privilege in those communications.566
Common law recognizes the psychotherapist-patient privilege in light of
both “reason and experience.”%7 The decision in Auster is sound as to why
privilege does not exist as a matter of law.568 Defending this position on
the basis of practical experience is more difficult. Although empirical
studies suggest that a patient’s awareness of privilege does not seem to
affect his candor during treatment,’®® many of these studies suffer
weaknesses.>’0 In fact, there are several studies that support the premise
that patients would not divulge information freely to their psychotherapists
if they were told that therapists could disclose their communications and
even testify about them.57! This is especially true when the patient
recognizes that the testimony could harm him.57? For instance, a patient
may be willing to divulge thoughts of harm where the therapist was going
to testify at a civil commitment hearing because he may recognize that
forced mental health treatment is to his benefit; a patient may not be willing
to divuige his threats where the therapist was going to testify at a criminal
proceeding, where there are potential punitive consequences.5??
Admittedly, the deterrence hypothesis is at play in the case of Sco#t v.
Edinburg, discussed in Part [.A.4.a.57 There, the court determined that no
privilege existed where the police officer was informed that his
psychotherapy evaluation would be shared with his employer and could
potentially be subpoenaed in litigation proceedings.7> As a result, the
officer refrained from making certain statements during the therapy and
even explained that it was because he knew the interview would not be kept
confidential 576  Thus, the patient self-censored because he intended his
communication to remain private, rather than risk being sued or losing his
job. A criminal proceeding is an even more compelling scenario where the
patient would want to be made aware of the status of his claim of privilege.
Auster and the other opinions discussed in Part 11.C of this Note soundly
reason that the validity of a claim of privilege turns on the patient’s
expectation of limited confidentiality at the time he utters a threat, rather
than the patient’s awareness of the status of privilege. The Fifth Circuit’s
decision is significant because it calls for psychotherapists to adapt their
practices accordingly.’’7 The decision is still very new. It is too soon to

566. See supra note 274 and accompanying text.

567. See supra notes 63—64 and accompanying text.
568. See supra Part 1I1.A.

569. See supra notes 266, 280-84 and accompanying text.
570. See supra notes 292-94 and accompanying text.
571. See supra notes 277-79 and accompanying text.
572. See supra notes 285-89 and accompanying text.
573. See supra notes 289-91 and accompanying text.
574. See supra notes 101-02 and accompanying text.
575. See supra notes 101-02 and accompanying text.
576. See supra notes 101-02 and accompanying text.
577. See supra note 295 and accompanying text.
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determine how psychotherapists will treat the opinion. It is certainly
plausible, however, that some psychotherapists might refrain from advising
patients of the Tarasoff duty to protect patients’ claims of privilege later on.

This Note began with some advice to patients about the limits of
confidentiality during their mental health therapy. It now turns to some
advice to psychotherapists about how to live with the Auster precedent and
ways to protect the psychotherapist-patient treatment relationship.

First, psychotherapists should resist treating a Tarasoff duty as legally
required unless it is, in fact, mandated by law.>78 Not all state Tarasoff-
model laws are. In the last few decades, the role of psychotherapists has
broadened into that of a guardian of society.’’® It is a heavy burden, but
practicing psychotherapists need to know the scope of their states’
applicable Tarasoff-model law; it is insufficient to rely on general
knowledge about the duty, given the varied statutory language and
inconsistent application by courts.>80

Professional associations should urge their members to participate in
training and practice of ethicolegal decision making, which incorporates a
therapeutic approach to treating dangerous patients and is more consistent
with the patient’s interest in improving mental health.5®! This means that a
psychotherapist should explore alternative intervention techniques to
mitigate the seriousness of his patient’s threat or reduce the risk that the
patient will act upon it.532 A Tarasoff waming can be used as a “last
resort.”383

After Auster, some psychotherapists may wonder if they should continue
advising patients of the Tarasoff duty. Although advisories educate the
patient about the limits of confidentiality, the Auster decision signifies that
advisories about Tarasoff can also destroy the patient’s chance to later
claim privilege.384

Advisories are necessary to strengthen a therapeutic alliance because
informed consent grounds the patient’s trust.585 A patient is entitled to
know how much of his conversation is private, especially if it could
incriminate him later on.58¢ Another reason that psychotherapists should
continue to advise patients of a Tarasoff duty is because a thorough
advisory under the informed consent doctrine could memorialize the
patient’s wishes to remain confidential, at some level, even if in actuality
the patient does not have a real choice about Tarasoff disclosures.’87 As in
most of the cases discussed in Part 1.A.4 that involved police officers

578. See supra notes 187-90 and accompanying text.

579. See supra text accompanying note 197.

580. See supra notes 179-85, 188, 190 and accompanying text.

581. See supra notes 193, 194, 205-06, 261-62 and accompanying text.
582. See supra notes 193, 194, 205-06, 261-62 and accompanying text.
583. See supra note 196 and accompanying text.

584. See supra Part I1L.A.

585. See supra notes 205-06, 261-62 and accompanying text.

586. See supra notes 201-04 and accompanying text.

587. See supra notes 297-300 and accompanying text.
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subject to employer-mandated therapy sessions, the confidentiality
requirement of privilege requires that the privilege holder intended his
communication to remain confidential.58 When the Fifth Circuit decided
Auster, it had no such evidence; to the contrary, evidence made it clear that
Auster had every intention for his psychotherapist to forward his threat to
the intended victim as part of his “violent retribution” and intimidation.589

CONCLUSION

A patient’s threat that is communicated to a psychotherapist after an
advisory about the psychotherapist’s Tarasoff duty to warn cannot be
considered privileged where the patient’s subsequent threat after the
advisory confirms the patient’s intention not to keep it confidential.
Furthermore, the lack of privilege for these statements will not harm the
therapy relationship, providing psychotherapists observe the following
practices:  take note of whether their states’ Tarasoff-model law is
mandatory, take a therapeutic approach by considering alternative
intervention techniques to minimize the risk of harm to the patient and
others before a Tarasoff warning becomes necessary, and adhere to an
informed consent model that builds a therapeutic alliance and protects a
patient’s claim for privilege in the future if the patient truly wishes the
threat be kept privately.590

Privilege is not designed to be overprotective and inclusive of
nonconfidential communications that the patient never intended to be kept
privately.’®!  Enforcement of the confidentiality requirement of privilege
ensures that testimony is not suppressed regarding communication that
would have occurred even if there was no privilege.?®2 Auster was trying to
use privilege as both a “shield and a sword,”%93 by disclosing his
“privileged” communication and then shielding the communication from
testimony at trial. This dilemma can only be resolved if courts find that
privilege never attached or that there was never an effective waiver of
privilege. In cases like Auster, where the defendant fully intended the
psychotherapist to deliver his threat, there should be no shielding of this
information at a trial proceeding. There should be no “[t]Jender concern for
criminal evidence . . . required by . . . common law, or by reason and
experience, when the patient has been put on notice.”594

588. See supra notes 30, 40, 94 and accompanying text.

589. See supra notes 478—79 and accompanying text.

590. See supra Part 111.B.

591. See supra text accompanying notes 29, 32-33.

592. See supra text accompanying notes 29, 32-33.

593. See In re Sims, 534 F.3d 117, 138 (2d Cir. 2008) (citing /n re Grand Jury
Proceedings, 219 F.3d 175 182 (2d Cir. 2000)).

594. United States v. Hayes, 227 F.3d 578, 588 (6th Cir. 2000) (Boggs, J., dissenting).
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