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BACK TO BASICS:
DETERMINING A CHILD’S HABITUAL
RESIDENCE IN INTERNATIONAL CHILD
ABDUCTION CASES UNDER THE HAGUE
CONVENTION

Tai Vivatvaraphol*

Since 1980, the Hague Convention on the Civil Aspects of International
Child Abduction (Child Abduction Convention) has been ratified by eighty-
one countries, including the United States. The Child Abduction
Convention addresses the growing problem of child abductions by
estranged parents across international borders and the diverse methods
that different countries have developed for dealing with this problem. It
provides for a simple summary-return mechanism to be administered by the
courts of member states: a wrongfully removed (or retained) child is to be
returned to (or permitted to stay in) his or her country of “habitual
residence.” However, the Child Abduction Convention does not define the
term “habitual residence,” and so courts worldwide have been forced to
shape their own standards. In the United States, a rough divide stands
between those federal circuit courts that emphasize the parents’ last shared
subjective intentions in determining “habitual residence” and those that
focus on objective indicators of a child’s acclimatization. This Note argues
in favor of an objective approach because it best accomplishes the Child
Abduction Convention’s aim of instituting a globally uniform and efficient
process for resolving international child abduction disputes.

INTRODUCTION

On June 2, 2007, Janea Sorenson made what would likely be one of the
most important decisions of her life—rather than return to the United States
with her estranged husband, Eric, Janea decided to remain in Australia with
their five-year-old daughter, E. S. S.! Although Janea’s decision that day
brought Sorenson v. Sorenson? before the U.S. District Court for the
District of Minnesota for proceedings under the Hague Convention on the

* ] D. Candidate, 2010, Fordham University School of Law; B.S., 2007, Georgetown
University. I would like to thank Professor Thomas Lee for his invaluable guidance and
feedback throughout this process, my friends for their constant support, and my parents and
Hansel for their love and encouragement.

1. Sorenson v. Sorenson, 563 F. Supp. 2d 961, 964 (D. Minn. 2008).

2. 563 F. Supp. 2d 961.
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Civil Aspects of International Child Abduction (Child Abduction
Convention),? the events leading up to Janea’s alleged wrongful retention of
E. S. S. actually began four years earlier.

In November 2003, Eric accepted a new job that required him to be
reassigned to Australia® The Sorensons sold their house and cars in
Minnesota, packed up their remaining belongings to be shipped or stored
with family, and, in February 2004, landed in Sydney with their daughter
E. S. S., who was then fourteen months old.> Eric and Janea’s already
strained marriage deteriorated further upon their move to Australia and they
separated in March 2005.6 By May 2007, with the expiration of their three-
year visas looming, Eric and Janea exchanged emails about flights back to
the United States.” However, after Eric served Janea with a copy of a
petition for the dissolution of their marriage he had filed in Minnesota state
court, she announced that she would be staying in Australia and began
working to obtain new visas for herself and E. S. S.8

When the family’s visas expired on June 2, 2007, Janea retained E. S. S.
in Australia against Eric’s wishes.? Eric delayed his departure from
Australia and attempted to convince Janea to reconsider; when that failed,
he returned to the United States without E. S. S.10 Eric then submitted an
Appiication for Return of Child under the Child Abduction Convention to
the U.S. Central Authority.!! When the Australian Central Authority
sought a Judicial Determination of Habitual Residence, Eric filed the
petition in a Minnesota federal district court.!? Eric argued that the family

3. Hague Convention on the Civil Aspects of International Child Abduction pmbl., Oct.
25, 1980, T.LLA.S. No. 11,670 [hereinafter Child Abduction Convention]; Sorenson, 563 F.
Supp. 2d at 968 (noting that it was not until the family’s visas expired on June 2, 2007, and
Eric sought to bring E. S. S. back to the United States that Janea “retained” E. S. S.).

4. Sorenson, 563 F. Supp. 2d at 963; see also Appellant’s Brief at *10, Sorenson v.
Sorenson, No. 08-2098 (8th Cir. filed July 10, 2008), 2008 WL 3977191.

5. Sorenson, 563 F. Supp. 2d at 963; see also Appellant’s Brief, supra note 3, at *10—
11 (describing the infeasibility of maintaining the Minnesota home while in Australia).

6. Sorenson, 563 F. Supp. 2d at 963; see also Appellant’s Brief, supra note 3, at *13
(discussing Janea’s extramarital affair); Appellee’s Brief at *9, Sorenson v. Sorenson, No.
08-2098 (8th Cir. filed Aug. 12, 2008), 2008 WL 3977192 (describing the rapid
deterioration of the marriage upon arrival in Australia).

7. Sorenson, 563 F. Supp. 2d at 964; see also Appellant’s Brief, supra note 3, at *13—
14.

8. Sorenson, 563 F. Supp. 2d at 964; see also Appellant’s Brief, supra note 3, at *14—
15; Appellee’s Brief, supra note 6, at *10.

9. Sorenson, 563 F. Supp. 2d at 964.

10. Id.; see also Appellant’s Brief, supra note 3, at *15.

11. Appellant’s Brief, supra note 3, at *15. The U.S. Central Authority is the primary
contact for child abductions to and from the United States. It is through this office that Child
Abduction Convention petitions can be filed. See United States of America—Central
Authority, Hague Conference on Private International Law, http://hcch.e-
vision.nl/index_en.php?act=authorities.details&aid=133 (last visited Apr. 3, 2009); U.S.
Department of State, Using the Hague Convention, http://www.travel.state.gov
/family/abduction/Solutions/Solutions_3854.html] (last visited Apr. 3, 2009).

12. Appellant’s Brief, supra note 3, at *15; Appellee’s Brief, supra note 6, at *11. After
the district court determined that E. S. S.’s habitual residence was Australia, Eric Sorenson
appealed the case to the U.S. Court of Appeals for the Eighth Circuit, arguing that the
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never intended to abandon the United States as its habitual residence and
had planned on returning upon the expiration of their three-year visas.!3
Janea argued that there had been no intention to return to the United States
and that the family had settled into a new life in Australia.!4

The district court, bound by the U.S. Court of Appeals for the Eighth
Circuit’s holding in Silverman v. Silverman,!> applied a two-factor test that
looked at Eric and Janea’s shared intentions as well as factual evidence of
E. S. S.’s acclimatization.!6 The court determined that the Sorensons’
shared intention was to reside in Australia.!” The court relied on the fact
that the family had sold their house and cars prior to moving to Australia
and brought most of their personal belongings with them to Australia.!$ As
indicators of E. S. S.’s acclimatization, the court noted that E. S. S. had
enrolled in preschool in Australia, spoke with an Australian accent, had
Australian friends, and had spent the majority of her life in Australia.!®
Because both prongs of the inquiry indicated the same result, the court
concluded that E. S. S.’s habitual residence immediately before her
retention was Australia.20

The facts on which the Minnesota District Court based its holding are
remarkably similar to the facts of countless other Child Abduction
Convention cases. More importantly, the critical question the court faced—
what was E. S. S.’s habitual residence at the time of her retention—is a
question that courts around the country (indeed, around the world) are
asked to decide with increasing frequency. The concept of habitual
residence is the most important threshold determination in Child Abduction
Convention proceedings.2! First, it is the law of the child’s habitual
residence that will decide whether one parent’s custody rights have been
breached through a wrongful removal or retention.22 Second, a child must
be immediately returned to the country of habitual residence.?3

Despite its importance, a lack of guidance as to the definition of habitual
residence has led to a split among courts on how to properly determine a

district court had focused too much on evidence of acclimatization. See Appellant’s Brief,
supra note 3, at *21.

13. Appellant’s Brief, supra note 4, at *23; Appellee’s Brief, supra note 6, at *15.

14. Appellee’s Brief, supra note 6, at *15.

15. 338 F.3d 886 (8th Cir. 2003). For a complete discussion of Silverman v. Silverman,
see infra notes 216-23 and accompanying text.

16. Sorenson v. Sorenson, 563 F. Supp. 2d 961, 969-70 (D. Minn. 2008).

17. Id. at 969 (“[The Sorensons] did not have a definite intention to return to the United
States . ... Their shared intention was to live in Australia for an indefinite period of time,
lasting at least three years.”).

18. Id. at 970; see also supra note 5 and accompanying text.

19. Sorenson, 563 F. Supp. 2d at 970; see also infra app.

20. Sorenson, 563 F. Supp. 2d at 969.

21. Michael R. Walsh & Susan W. Savard, International Child Abduction and the
Hague Convention, 6 BARRY L. REv. 29, 32 (2006).

22. Linda Silberman, Interpreting the Hague Abduction Convention: In Search of a
Global Jurisprudence, 38 U.C. Davis L. REv. 1049, 1063 (2003).

23. Id
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child’s habitual residence.2* On the one hand, the U.S. Courts of Appeals
for the Third and Ninth Circuits have developed a standard for determining
a child’s habitual residence that emphasizes the parents’ shared intentions.?3
While the Third Circuit, like the Eighth Circuit in Silverman, has attempted
to balance evidence of the child’s acclimatization with shared parental
intentions,2® the Ninth Circuit has concluded that the primary focus should
be on the parents’ shared intentions.2” Even where there is no shared intent,
the Ninth Circuit warns against relying on objective facts unless they point
“unequivocally” to a change in habitual residence.?8 On the other hand, the
U.S. Court of Appeals for the Sixth Circuit has rejected any reliance on
shared parental intent and refocused the inquiry solely on the child’s past
experiences leading up to the moment of removal.?? This divergence serves
to frustrate the Child Abduction Convention’s goal of uniformity in
interpretation of its terms.30

This Note proposes that a uniform standard is necessary to achieve the
aims of the Child Abduction Convention and that the Sixth Circuit’s
objective approach best effectuates the convention’s intent.  The
intermediate approach of the Third and Eighth Circuits, while
understandable in their desire to factor in an assessment of parental
subjective intentions, needlessly complicates what was intended to be a
clean and summary inquiry. Part I of this Note examines the historical
origins of the Child Abduction Convention, its objectives, and its text. Part
I also briefly discusses the International Child Abduction Remedies Act
(ICARA)3!—the statute enacted by Congress to give the Child Abduction
Convention domestic effect. Finally, Part I explores early consideration of
habitual residence by the Sixth Circuit.

Part II details the split among the federal appellate courts on the proper
way to determine “habitual residence.” The current split is deep, but
lopsided. Among the six circuits to have addressed the issue, the U.S.
Courts of Appeals for the Second, Third, Eighth, Ninth, and Eleventh
Circuits all adhere to some consideration of shared parental intent, while the
Sixth Circuit hews to an objective-evidence-only standard. Part II also
surveys the decisions of a number of foreign courts on the crucial issue of
habitual residence. Such a survey is not only authorized by the
implementing statute’s express language, it is also of possible use to future
American court decisions, particularly to the U.S. Supreme Court, should it
decide to resolve this split by granting certiorari in a suitable Child
Abduction Convention case.

24. See infra Parts .B.2, I.A-B.

25. See Mozes v. Mozes, 239 F.3d 1067, 1079 (9th Cir. 2001); Feder v. Evans-Feder, 63
F.3d 217, 224 (3d Cir. 1995); see also infra Part IL.A.

26. Feder, 63 F.3d at 224.

27. Mozes, 239 F.3d at 1076.

28. Id. at 1081.

29. Robert v. Tesson, 507 F.3d 981, 991 (6th Cir. 2007); see also infra Part 11.B.

30. Seeinfra Part 1.B.1.

31. International Child Abduction Remedies Act, 42 U.S.C. §§ 11601-11611 (2006).
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Part IIT applies the different standards to the facts of the Sorenson case.
Specifically, it shows how the majority approach of factoring in shared
subjective intent (particularly the Ninth Circuit’s most extreme version)
complicates an otherwise easy determination of habitual residence. Part III
then argues that the Sixth Circuit’s approach, which, though the minority
approach in the United States, is reflected in the majority of foreign
precedents and should be adopted by all the circuits and American state
courts. Part III concludes by addressing how the Sixth Circuit’s standard
best accomplishes the objectives of the Child Abduction Convention.

I. AN OVERVIEW OF THE HAGUE CONVENTION ON THE CIVIL ASPECTS OF
INTERNATIONAL CHILD ABDUCTION

Some background information about the Child Abduction Convention’s
development and text is necessary in order to fully understand how a court
should determine a child’s habitual residence and the circuit split that has
developed over the proper standard for this determination. Part LA first
examines international child abductions prior to the drafting of the Child
Abduction Convention in 1980. Part [.B.1 looks at the Child Abduction
Convention drafters’ purposes and objectives. Part I.B.2 discusses the text
of the Child Abduction Convention and, notably, the drafters’ silence as to
the definition of habitual residence. Part I.C briefly turns to the passage of
ICARA in 198832 and how the United States has chosen to apply the Child
Abduction Convention. Part I.D discusses the sources a court may turn to
for guidance in interpreting the Child Abduction Convention in a manner
that is aligned with the convention’s goal of uniform interpretation.
Finally, Part L.E outlines the beginning of American case law regarding the
habitual residence determination for the purpose of Child Abduction
Convention proceedings.

A. International Child Abductions Prior to 1980

“Child abduction” is defined as any instance where a child is taken away,
without consent or lawful authority, from a person whom the law
recognizes as having a right to care for the child.?3 “International” child
abduction is any instance of child abduction that occurs across an
international frontier.3* While the term “international child abduction” may
have a number of different meanings,33 for the purpose of the Child
Abduction Convention and this Note, “the phrase [is] synonymous with the
unilateral removal or retention of children by parents, guardians or close

32. International Child Abduction Remedies Act, Pub. L. No. 100-300, § 2, 102 Stat.
437 (1988) (codified as amended at 42 U.S.C. §§ 11601-11611).

33. ANNE-MARIE HUTCHINSON & HENRY SETRIGHT, INTERNATIONAL PARENTAL CHILD
ABDUCTION 3 (1998).

34, Id
35. PauL R. BEAUMONT & PETER E. MCELEAVY, THE HAGUE CONVENTION ON
INTERNATIONAL CHILD ABDUCTION 1 (1999) (“The expression ‘child abduction’ . . . . is

sufficiently wide in meaning to suggest a variety of possible acts, all wrongful and almost
invariably harmful to the children involved.”).
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family members.”3 Wrongful removals and retentions are most often
initiated by mothers who have moved abroad with the father of their
children and who then wish to return to their country of origin.37 Typically,
the abducting parent’s objective is to gain sole control over the child in a
new jurisdiction.38

Assessment of the motives for child abduction depends to some extent on
whose perspective is analyzed.3® The abducting parent may believe that he
or she is acting in the child’s best interest, for instance by removing the
child from a dangerous situation or raising the child in a more suitable
environment.40  Or the abducting parent might simply be tired of the
relationship, or his or her life in a certain country, and wish to return to
familiar surroundings with the child.#! On the other hand, the left-behind
parent might view the abduction as retaliation for ending the marriage.*?

International child abductions did not receive specific recognition as an
issue requiring an international legal solution until the late 1970s,%3 when
they were identified as the result of certain “socio-legal and technical
developments.”#4 International travel had become easier, and more couples

36. Id. (contrasting this definition with “classic kidnappings” where a third party or
stranger is the abductor); see also Rapport Explicatif de Mlle Elisa Pérez-Vera [Explanatory
Report by Elisa Pérez-Vera], in 3 CONFERENCE DE LA HAYE DE DROIT INTERNATIONAL PRIVE,
ACTES ET DOCUMENTS DE LA QUATORZIEME SESSION, ENLEVEMENT D’ENFANTS [HAGUE
CONFERENCE ON PRIVATE INTERNATIONAL LAW, ACTS AND DOCUMENTS OF THE FOURTEENTH
SESSION, CHILD ABDUCTION] 426, 428 (1982) [hereinafter Pérez-Vera Report] (noting that
“the situations envisaged are those which derive from the use of force to establish artificial
jurisdictional links on an international level, with a view to obtaining custody of a child”).

37. BEAUMONT & MCELEAVY, supra note 35, at 3-4, 9. This contrasts with the
traditional, “paradigm case ... of the father who became so frustrated with being denied
access to his child or children after the court had granted sole custody to the mother, that he
stole the child, went abroad, and then underground.” /d. at 9.

38. Id. at | (distinguishing this from the “classic kidnapping” objective of material gain).

39. Id. at 11 (“It. .. depends whether one assesses the issue from the perspective of the
abductor, or that of the left-behind parent.”).

40. Id. .

41. Id at 11 & n.26 (“It may be noted that the initial relocation of the family may itself
have represented an attempt to ‘mend’ an ailing relationship.”).

42. Id atll.

43. Id. at 2-3 (“The origins of international child abductions cannot readily be attributed
to any one cause or event.””).

44. Id. at 2; see also Adair Dyer, Rapport sur L’enlévement International D’un Enfant
par Un de Ses Parents («Kidnapping Légal») [Report on International Child Abduction by
One Parent (‘Legal Kidnapping’)] (1978), in 3 HAGUE CONFERENCE ON PRIVATE
INTERNATIONAL LAW, ACTS AND DOCUMENTS OF THE FOURTEENTH SESSION, CHILD
ABDUCTION, supra note 36, at 12, 18 [hereinafter Dyer Report] (stating that statistics on
international child abductions were not readily available, but it is generally agreed that there
had been a rapid increase in recent years as a result of a number of underlying factors). The
responses to a questionnaire that asked various governments whether they had statistics
relating to international child abductions show that very few, if any, statistics were available.
Réponses des Gouvernements au Questionnaire [Replies of the Governments to the
Questionnaire] (February 1979), in 3 HAGUE CONFERENCE ON PRIVATE INTERNATIONAL
LAw, ACTS AND DOCUMENTS OF THE FOURTEENTH SESSION, CHILD ABDUCTION, supra note
36, at 61 passim.
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August 5, 1993, to Nicholas, a British citizen, and Pasqualina, an Italian-
British citizen.32° The family lived together in England until Nicholas and
Pasqualina separated and Pasqualina moved to Italy.330 Luca remained
exclusively in England, with the exception of a visit to his mother from
September to December 1997, until Pasqualina removed him to Italy in
May 1998331 In determining Luca’s habitual residence, the court relied
solely on the objective facts of the case. The court found that, except for
his trip to Italy, Luca had lived in England all his life and that the trip was
for so short a duration that it could not serve to change his habitual
residence.332 Only a place that is the center of the child’s life and can be
shown to be where the child usually spends most of his or her time can be
considered the child’s habitual residence.333 The court found that Luca’s
habitual residence was unequivocally England.334

IIT. RESOLVING THE DEBATE: COURTS SHOULD REFRAIN FROM
INCORPORATING SUBJECTIVE INTENTIONS INTO THE HABITUAL RESIDENCE
DETERMINATION

This Note has detailed the split between the U.S. circuits and among
courts worldwide over what factors should be considered when determining
a child’s habitual residence. In the absence of any guidance from the text
of the Child Abduction Convention, the circuits have developed differing
standards based on divergent interpretations of what evidences a “degree of
settled purpose.”335 The Third and Ninth Circuits have chosen to focus the
analysis on the subjective intent of those charged with the child’s care,
usually the parents.33¢ In contrast, the Sixth Circuit has limited its analysis
to the objective facts of the case, finding this to be more in line with the
Child Abduction Convention’s goal of maintaining the status quo.337 This
division is also evident between courts in common-law and civil-law
countries. Common-law courts, which the Ninth Circuit in particular has
looked to for guidance, have, despite their best efforts, conflated the
concepts of habitual residence and domicile.33® As a result, common-law
courts also advocate the incorporation of subjective intent into the habitual
residence determination. Civil-law courts have exercised more restraint in
limiting their analyses to objective facts.33° This Note proposes that courts

329. Id.

330. id.

331. Id  Pasqualina Rochford argued that she intended to take Luca Rochford
permanently to Italy when she left London in September 1997 and that Nicholas Rochford
wrongfully retained Luca in London at the end of the Christmas holidays. Id.

332. Id.

333. I/d. The court further noted that Luca did not even speak Italian when he arrived in
Italy in September 1997. /d.; see also infra app.

334. Rochford, Juvenile Court of Rome, n.2450/98 E.

335. See supra notes 172—74, 191-94 and accompanying text.

336. See supra Part 11.A.1-2.

337. See supra Part 11.B.1.

338. See supra Part 11.C.1.

339. See supra Part 11.C.2.
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in the United States, and indeed worldwide, should adopt the Robert
standard and determine habitual residence solely on objective evidence of
acclimatization. The Sixth Circuit’s analysis best accomplishes the goals of
the Child Abduction Convention’s drafters and provides the certainty and
consistency that the resolution of international child abduction cases
requires.

Part III.A evaluates the standards advocated by the circuits as discussed
in Part II by applying them to the facts of Sorenson. Part IIL.B proposes
that the Robert standard is the better standard to apply in determining a
child’s habitual residence in order to remain faithful to the Child Abduction
Convention’s text and purpose.

A. Evaluating the Application of the Circuits’ Standards to the Facts of
Sorenson v. Sorenson

When the federal district court in Minnesota decided Sorenson, it was
bound by the precedent laid out by the Eighth Circuit in Silverman, which
in turn relied wholly on the reasoning of the Ninth Circuit in Mozes.340 The
district court thus looked first at the parents’ shared subjective intentions
and then to the objective evidence of E. S. S.’s acclimatization.34! The
district court found that the Sorensons’ shared intent was to make Australia
E. S. S.’s habitual residence and that they had no definite intention to return
to the United States.342 The district court found support for its conclusion
in a number of objective facts, but gave “strong weight to these objective
indications” simply because they substantiated the court’s conclusion of the
parents’ intent.343

If the district court had applied the standard articulated in Robert—
focusing the habitual residence determination solely on objective evidence
of acclimatization—to the facts of Sorenson, it is probable that the court
would have reached the same ultimate conclusion without the time-
consuming inquiry into parental intent. The district court applying the
Robert standard would have found that E. S. S. had lived in Australia for
approximately three out of the five years of her life, but had lived in the
United States for only fourteen months; that E. S. S. spoke English with an
Australian accent because she had learned to speak English exclusively in
Australia; that E. S. S. had enrolled in preschool in Australia; and thatE. S. S.’s
friends were all in Australia.3** These objective facts clearly show that
E. S. S.’s habitual residence was Australia.34>

Although in this instance both standards yield the same result, if the
district court had determined instead that the Sorensons’ shared intent was
to keep the United States as E. S. S.’s habitual residence, despite their

340. See supra notes 216-23 and accompanying text.

341. See supra notes 16—19 and accompanying text.

342. See Sorenson v. Sorenson, 563 F. Supp. 2d 961, 964 (D. Minn. 2008).
343. See supra notes 18-20 and accompanying text.

344. See Sorenson, 563 F. Supp. 2d at 970; see also infra app.

345. See Sorenson, 563 F. Supp. 2d at 970.
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temporary relocation to Australia, or that Eric had always shown an
intention to return to the United States, the outcome could have been vastly
different.  Under the Robert standard, the objective evidence of
acclimatization would still point toward Australia as being E. S. S.’s
habitual residence at the time she was retained by Janea. In contrast, the
Feder and Mozes standards place a greater emphasis on the parents’
subjective intentions. The Feder standard requires an analysis of the child’s
“circumstances” in tandem with an emphasis on the parents’ shared
subjective intent;346 the Mozes standard focuses much more heavily on the
parents’ shared subjective intentions, turning to objective evidence only
reluctantly in extreme cases.347 If there had been any evidence that the
Sorensons’ shared intention had been to return to the United States, under
either the Feder or Mozes standard, the district court would likely have
found E. S. S.’s habitual residence to be America.34® Regardless of how
definitive the objective evidence may seem, a conclusion that the parents’
shared intent was for the family’s habitual residence to remain the United
States or that the parents in fact lacked a shared intent would have rendered
the objective facts irrelevant, unless, of course, it was “unequivocal” in the
court’s eyes.349

B. Why Courts Should Follow the Robert Standard

This Note’s application of the Feder and Mozes standards to the facts of
Sorenson shows the confusion and uncertainty that result when shared
subjective intent is incorporated into the habitual residence analysis.350
Such an analysis allows courts to revert to considerations akin to the “best
interests” inquiry of traditional child custody proceedings and results in
illogical determinations of habitual residence. Given the very specific goals
of the Child Abduction Convention’s drafters and the discussions that
surrounded the convention’s drafting, this Note advocates adherence to a
standard that considers only objective evidence of settled purpose and
acclimatization when determining a child’s habitual residence. Despite the
best efforts of the Third and Ninth Circuits and common-law courts to make
habitual residence determinations in accordance with the spirit of the Child
Abduction Convention, their reliance on subjective intentions as a decisive
factor has a number of fatal flaws.

Although all the circuits agree that there must be evidence of a degree of
settled purpose in order for a country to be deemed a child’s habitual

346. See supra notes 17379 and accompanying text.

347. See supra notes 190, 195-98, 204-09 and accompanying text.

348. See supra Part ILA.

349. See supra notes 202~09 and accompanying text. Since the Sorensons had kept a few
vestiges of their previous life with family in Minnesota and maintained a joint Minnesota
bank account, a court following Mozes v. Mozes would be highly unwilling to find the
remainder of the objective evidence “unequivocal.”

350. See supra Part IIL.A; see also supra text accompanying notes 216-23 (describing
how the Eight Circuit, applying the same Mozes standard, disagreed on Sam and Jacob’s
habitual residence).
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residence,33! the resulting divergence in standards originates in a difference
in opinion as to what constitutes “settled purpose.” For the Third Circuit,
there can be no settled purpose without evidence of a shared parental intent
to acquire a new habitual residence.3%2 The Ninth Circuit goes so far as to
require a showing of shared parental intent to both abandon an old habitual
residence and to acquire new habitual residence, transforming evidence of
settled purpose into an evidence akin to a showing of domicile.353 The
Sixth Circuit has articulated the most restrained interpretation of settled
purpose, looking solely to objective evidence of acclimatization to show
that sufficient continuity in residences exists to be deemed settled.35*

Focusing on shared parental intent is problematic given that the very
nature of Child Abduction Convention proceedings presumes that the
parents disagree as to where their child’s habitual residence ought to be.3%3
It is axiomatic that, by the time a Child Abduction Convention proceeding
is started, there is no shared parental intent as to where a child should be
habitually resident. Thus, a standard such as that articulated in Mozes,
which emphasizes subjective intentions, encourages courts to engage in a
messy, two-step determination of (1) a hypothetical time in the recent past
when a shared intent between the parents existed and (2) what, in fact, that
intent was.3%®  Such an inquiry into difficult-to-divine and amorphous
concepts is directly contrary to the summary-return mechanism
contemplated by the Child Abduction Convention’s drafters.

Focusing on objective factors avoids contravention of the Child
Abduction Convention’s drafters’ goals. First and perhaps foremost, the
drafters never intended Child Abduction Convention proceedings to be
custody proceedings.357 Rather, Child Abduction Convention proceedings
were intended to be administrative proceedings, and the merits of the case
were to be left to those better suited to determine the child’s custody.358
The Third and Ninth Circuits’ consideration of the parents’ shared
subjective intent is motivated by a belief that children are easily
manipulated and that parents are best suited to provide evidence as to a
child’s habitual residence.3® This, in essence, forces upon the Child
Abduction Convention an analysis eerily similar to the best-interests
standard that the drafters made a concerted effort to avoid.360 In contrast,

351. See supra notes 172—73, 267 and accompanying text.

352. See supra note 174 and accompanying text.

353. See supra notes 104-05, 191-94 and accompanying text.

354. See supra notes 260, 267 and accompanying text.

355. This is a difficulty that even the Ninth Circuit recognized in Mozes. See supra text
accompanying note 199.

356. See supra notes 200-01 and accompanying text.

357. See supra note 78 and accompanying text;, see also Report of the Special
Commission, supra note 72, at 178 (“[The Child Abduction Convention] does not settle, or
seek to settle, the question of custodial rights.”).

358. See supra notes 81-84 and accompanying text.

359. See supra notes 197-98, 207 and accompanying text.

360. See supra notes 53-56, 61, 77-86 and accompanying text; see also Report of the
Special Commission, supra note 72, at 182-83.
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the Robert standard remains faithful to the drafters’ goals of simplicity and
expediency that underlay their decision to make the Child Abduction
Convention a noncustodial proceeding.36!

In addition, the drafters desired uniformity in interpretation and
application of the Child Abduction Convention.362 Clearly, the existing
conflict precludes the attainment of uniform interpretation, however, this
Note declines to advocate adherence to the Feder and Mozes standards for
the mere sake of conformity. Consideration of subjective intentions
encourages parents to forum shop for the court most willing to entertain
narratives of either hesitation in moving or the settled nature of the family’s
life in a new country.363 The drafters, in establishing a new mechanism for
handling international child abductions, deliberately sought to avoid such
exploitation of children.364 To avoid weakening the Child Abduction
Convention, courts in the United States and worldwide should refrain from
focusing on parents’ shared subjective intents.36

Interwoven with the Child Abduction Convention’s drafters’ goal of
uniformity is their goal of maintaining flexibility in the habitual residence
determination.366 While upon first glance it would seem that any standard
to incorporate subjective intentions would be inherently more flexible,
nothing could be farther from the truth. When the Child Abduction
Convention drafters first contemplated a uniform mechanism for dealing
with international child abductions, they were responding to the rampant
inconsistencies that resulted from each country’s different method for
resolving such cases.?¢’ The creation of a single overarching rule was
designed to eliminate each court’s rigid adherence to its preferred method
of analysis, as well as the influence of national biases.368 Thus, the drafters
were not concerned with flexibility in individual cases, but rather flexibility
in the overall application of the convention.

Settled purpose and, by extension, habitual residence does not require
proof of shared subjective intent, but rather objective evidence of
acclimatization that shows that a child has the type of attachments and
relationships to a country that would require restoration of the status quo.36?
From the child’s perspective, this can be shown through evidence of the

361. See supra notes 53-56, 61, 77-86 and accompanying text (describing the pitfalls of
the best-interests standard).

362. See supra notes 87-90 and accompanying text.

363. See supra notes 86, 265 and accompanying text.

364. See supra note 86 and accompanying text.

365. See Weiner, supra note 214, at 279 (noting that lack of uniform interpretation might
weaken the Convention); see also supra note 89 and accompanying text.

366. See supra notes 111-12 and accompanying text.

367. See supra notes 53-57 and accompanying text.

368. See supra notes 61, 80-81 and accompanying text.

369. See Dyer Report, supra note 44, at 21 (describing how children suffer from the
“sudden upsetting of [their] stability, the traumatic loss of contact with the parent who has
been in charge of [their] upbringing, the uncertainty and frustration which come with the
necessity to adapt to a strange language, unfamiliar cultural conditions and unknown
teachers and relatives™); see also supra note 84 and accompanying text.
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child’s enrollment in school, the primary language spoken by the child, the
quality and duration of the child’s stay in a particular country, and the
relationships formed by the child with friends and relatives.37® Where there
is insufficient objective evidence of settled purpose from the child’s
perspective, the court may then turn to objective evidence of settled purpose
from the parents’ perspective, such as permanence of occupation.3’! The
Robert standard’s focus on objective factors best embodies the drafters’
understanding of habitual residence as a “purely factual concept, to be
differentiated especially from that of the ‘domicile”’372 and best maintains
the flexibility the Child Abduction Convention’s drafters envisioned.373

CONCLUSION

In the decades since the Child Abduction Convention was adopted in
1980, courts worldwide have struggled with the issue of habitual residence.
As a result, a conflict has developed over whether courts should consider
only objective facts or include subjective intentions in the habitual
residence determination. Courts in the United States and worldwide must
apply the standard that best achieves the objectives of the Child Abduction
Convention’s drafters. When the drafters met in the late 1970s to face the
growing problem of international child abductions, they were clear in their
goal of protecting children from the effects of wrongful removals and
retentions.374 Yet, they were equally adamant in their desire to construct a
text that would provide certainty, consistency, and expediency for all
parties involved, while at the same time maintaining a high degree of
flexibility.375 Courts such as the Third and Ninth Circuits have lost sight of
the drafters’ intent. Any analysis that focuses on the shared subjective
intentions of parents is not only illogical, but rigid, inconsistent, and
wrought with uncertainty. Where a court is presented with a Child
Abduction Convention proceeding, it must act with restraint, focusing only
on the objective evidence, and avoid reverting to more comfortable
concepts, such as best interests. Only then will the Child Abduction
Convention’s procedures be uniformly applied and its objectives
universally accomplished.376

370. See, e.g., supra notes 268-71, 316, 325-26, 332-33 and accompanying text.

371. This may be the case where the child is too young to enroll in school or show
evidence of relationships, where there is insufficient evidence to show definitively that one
country is the child’s habitual residence over another (the evidence “cuts both ways”), or
where the court feels strongly that the child’s attachments have been manipulated by the
abducting parent. See, e.g., supra notes 18—19 and accompanying text.

372. Report of the Special Commission, supra note 72, at 189.

373. See supra notes 102—14 and accompanying text.

374. See supra notes 68-76 and accompanying text.

375. See supra notes 77-85, 103-12 and accompanying text.

376. See supra note 128.
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APPENDIX377

Court’s
Holding

Shared
Parental
Intention

FORDHAM LAW REVIEW

Evidence of
Child’s
Acclimatization

[Vol. 77

Evidence of
Parents’
Acclimatization

Friedrich v.
Friedrich, 983
F.2d 1396 (6th
Cir. 1993)

Removal
of 2-year-
old son by
mother
from
Germany
to the
United
States

Habitually
resident in
Germany;
removal
wrongful

N/A

Bomn in Germany;
lived exclusively
in Germany until
removal (almost 2
years)

N/A

Feder v. Evans-
Feder, 63 F.3d
217 (3d Cir.
1995)

Removal
of 4-year-
old son by
mother
from
Australia
to the
United
States

Habitually
resident in
Australia;
removal
wrongful

Shared
intention to
move to and
remain in
Australia
indefinitely

Born in Germany;
lived in the United
States for 3 2
years; lived in
Australia for 6
months (until
removal); attended
an Australian
nursery school;
was enrolled in
kindergarten

Mrs. Feder
accepted a role
in the Australian
Opera
Company; Mr.
Feder obtained
an Australian
license; both
completed
paperwork for
permanent
residency;
bought and
renovated a
home; made
arrangements
for long-term
schooling

Retention
ofa9-
year-old
and 5-year-
old twins
by mother
in the
United
States

Habitually
resident in
Israel at time
of move;
remanded for
determination
of whether
the United
States
supplanted
Israel as
habitual
residence

No shared
intention to
abandon
Israel in
favor of the
United
States

Born in Israel;
lived in Israel for
the majority of
their lives; lived in
the United States
for about | year;
enrolled and
participated in
school full-time
and in social,
cultural, and
religious activities;
learned English

N/A

371.

summarize concisely the facts of the cases discussed in this Note.

Many thanks to Professor Thomas Lee for suggesting the use of a table to
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Evidence of
Parents’
Acclimatization

Silverman v.
Silverman, 338
F.3d 886 (8th
Cir. 2003)

Removal
of 8-year-
old and 5-
year-old
sons by
mother
from Israel
to the
United
States

Habitually
resident in
Israel;
removal
wrongful

Shared
intention to
move to
Israel
permanently

Born in the United
States; lived in the
United States for 7
and 4 years,
respectively; lived
in Israel for about
1 year; enrolled in
elementary school
and preschool;
participated in
extracurriculars;
learned Hebrew

Sold U.S. home;
moved all
possessions and
the family’s pets
to Israel; mother
made Aliyah
(immigration) to
Israel in 1987,
father made
Aliyah just prior
to the family’s
move

Removal
of 11-year-
old and 5-
year-old
sons by
mother
from
Mexico to
the United
States

Habitually
resident in the
United States;
removal not
wrongful

No shared
intention to
abandon the
United
States in
favor of
Mexico

Born in the United
States; lived in the
United States for 7
and 2 '; years,
respectively; lived
in Mexico for
about 3 years;
went to school;
had social
engagements

House was
being built for
the family in
Mexico; no
belongings were
left in the
United States

Gitter v. Gitter,
396 F.3d 124
(2d Cir. 2005)

Removal
of 2-year-
old son by
mother
from Israel
to the
United
States

Habitually
resident in the
United States
at time of
move;
remanded for
determination
of whether
Israel
supplanted
the United
States as
habitual
residence

No shared
intention to
abandon the
United
States in
favor of
Israel

Born in the United
States; lived in the
United States for 3
months; lived in
Israel for nearly 2
years

U.S. bank
accounts closed;
cars sold;
belongings put
in storage (then
sold or given
away); son
enrolled in day
care

Robert v.
Tesson, 507
F.3d 981 (6th
Cir. 2007)

Retention
of 6-year-
old twins
by mother
in the
United
States

Habitually
resident in the
United States;
retention not
wrongful

Born in the United
States; lived in the
United States a
total of 4 ¥2 years;
lived in France a
total of less than 2
years; formed
meaningful
relationships with
maternal relatives
while in the United
States, had scant
contact with
paternal relatives;
French home unfit
to live in
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FORDHAM LAW REVIEW

Court’s
Holding

Shared
Parental
Intention

Evidence of
Child’s
Acclimatization

[Vol. 77

Evidence of
Parents®
Acclimatization

Sorenson v.
Sorenson, 563
F. Supp. 2d
961 (D. Minn.
2008)

Retention
of 4-year-
old
daughter
by mother
in
Australia

Habitually
resident in
Australia;
retention not
wrongful

Shared
intention to
move to and
remain in
Australia
indefinitely

Born in the United
States; lived in the
United States for
14 months; lived in
Australia for
nearly 3 years;
enrolled in an
Australian
preschool; spoke
with an Australian
accent; friends
were in Australia

U.S. house and
cars sold,
personal
belongings
transported to
Australia;
Minnesota
residency
surrendered and
Australia
claimed as
residence for tax
purposes

In re Bates,
(1989) CA
122/89, slip op.
(High Ct. of
Justice, Fam.
Div., Royal
Cts. of Justice)
(UK)

Removal
of 2 Y-
year-old
daughter
by nanny
(on behalf
of father)
from the
United
States to
England

Habitually
resident in the
United States;
removal
wrongful

Shared
intention to
remain in
the United
States for
the duration
of father’s
tour

Lived around the
world with her
parents because of
father’s job

Arrangements
made for care
and
accommodations
inN.Y.;
arrangements
made for speech
therapy sessions
inN.Y.

Dickson v.
Dickson [1990]
Sc. L.R. 692
(Sess.) (Scot.)

Removal
of infant
son by
father from
Australia
to the
United
Kingdom

Habitually
resident in the
United
Kingdom;
removal not
wrongful

Shared
intention
that father
and son
would leave
Australia
for the
United
Kingdom

Born in Scotland
and lived there for
about 1 year; lived
in Australia for
about 6 months;
lived in England
for about 2 months
before petition was
filed

Cooperv.
Casey, (1995)
18 Fam, L.R.
433 (Austl.)

Removal
of 5-year-
old and 2-
year-old
sons by
mother
from the
United
States to
Australia

Habitually
resident in the
United States;
removal
wrongful

Shared
intention to
make the
United
States the
children’s
permanent
home

Born in Australia;
lived in the United
States for a total of
more than 2 years;
lived in Australia
for a total of about
1 year; neither
child had been to
Australia for
nearly 2 years; 5-
year-old attended
preschool in the
United States
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Shared Evidence of Evidence of
Retention/ Parental Child’s Parents’
Removal Intention Acclimatization | Acclimatization

Corte Suprema | Removal Habitually N/A Born in Canada; N/A
de Justicia de of 4-year- | resident in lived exclusively
la Nacion old Canada; in Canada until
[CSIN] daughter removal removal; attended
[Supreme by mother | wrongful Canadian

Court of from kindergarten;
Justice], Canada to formed “bonds of
14/6/1995, Argentina affection” with
“Wilner, people, places, &
Eduardo Mario things

v. Osswald,
Maria Gabriela
/ recurso de
hecho,”
Coleccion
Oficial de
Fallos de la
Corte Suprema
de Justicia de
la Nacién
[Fallos] (1995-
318-1269)
(Arg.)

Johnson v. Retention | Habitually Born in

Johnson; of 6-year- | resident in Switzerland and
Regeringsritten | old Sweden; lived there for
[RegR] daughter retention not about 2 years;
[Supreme by mother { wrongful lived in the United
Administrative | in Sweden States for 2 years
alternating
between mother in
N.Y. and father in
Washington, D.C.;
lived in Sweden
for more than 2
years preceding
petition; by
agreement was to
spend total of 8
years in Sweden
and 4 years in the
United States
before turning 18

Rochford v. Removal Habitually Born in England;
Rochford, of 5-year- | resident in lived exclusively
Juvenile Court | old son by | England; in England until
of Rome, 07 mother removal removal; spoke
jan. 1999, from wrongful only English (no
n.2450/98 E England to Italian)

(lItaly) Italy

Facts of Courts

Holding

Case Name;
Citation
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