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surgeries.*30 The company subsequently enacted a policy that required
departments of corrections to sign contracts specifying that the machine
would not be used in executions.*3! Of course, the company may be
powerless to contain the use of its equipment, because machines are offered
for resale on the Internet.432

Events in 2007 also called into question the adequacy of the state’s
response to the court’s order and highlighted the validity of the dissenting
judge’s concems. In March 2007, a North Carolina state court halted
executions until the state could guarantee the participation of a licensed
physician, as required by the state’s lethal injection statute.#33 On that same
day, the North Carolina Department of Correction filed a complaint against
the state medical board seeking to prevent the board from taking
disciplinary actions against those physicians who chose to participate in
executions.*3* In depositions taken for that lawsuit, however, the parties
discovered a deviation from the district court’s order allowing the execution
to proceed.*35 The physician present at previous executions said he did not
monitor inmate unconsciousness and that the department of correction had
never informed him of the order requiring such monitoring.436 As a result
of such revelations, the lawyers who represented a North Carolina inmate
executed in August suggested they would file a wrongful death lawsuit
against the state.437

Then, in August 2007, an administrative law judge required North
Carolina to reconsider the February 2007 approval of its new protocol 438
The judge noted that department of correction officials “did not discuss in
any detail the types of drugs used, the purchase or use of the BIS [bispectral
index] monitor, or the prevention of an inmate’s undue pain and
suffering . . . .”*3% Nor had the state given any attention to concerns raised
about the protocol by inmates and their lawyers.*40 Instead, state officials

430. Seeid. at 2527.

431. Seeid.

432. See id. at 2526.

433. See North Carolina v. Holman, No. 97-CRS-49226 (N.C. Super. Ct. Mar. 6, 2007)
(canceling the execution until the state could meet the requirements of the statute).

434. N.C. Dep’t of Corr. v. N.C. Med. Bd., No. 07-CVS-3574, at 5 (N.C. Super. Ct. Sept.
21, 2007) (order granting plaintiff’s request for declaratory relief and denying defendant’s
motion to dismiss) (prohibiting the North Carolina Medical Board “from enforcing the
Position Statement and taking disciplinary action against physicians who have participated in
or otherwise have been involved in judicial executions by lethal injection” or who will be so
involved in the future). For further discussion of this decision, see supra notes 192, 20607,
256, 268.

435. See Weigl, supra note 247.

436. See Weigl, supra note 41.

437. See id.

438. See Conner v. N.C. Council of State, No. 07 Gov 0238, slip op. at 15 (N.C. Office of
Admin. Hearings Aug. 9, 2007).

439. Id. at 8.

440. Id.



2007] THE LETHAL INJECTION QUANDARY 113

“seemed intent on approving the protocol and allowing the legislature and
courts to further examine the issues involved. 44!

4. Florida

While Hill emerged successful from the Supreme Court, the victory
proved to be of little use to Hill himself. The federal courts in Florida
declined to grant Hill a stay so he could pursue the challenge, and Florida
executed Hill on September 20, 2006.442 The next chapter in Florida’s
battle with lethal injection began three months later. Florida would execute
two more inmates before the execution of Angel Diaz would cast Hill’s
claims in a new light.443

For thirty-four minutes on December 12, 2006, execution personnel in
Florida attempted to put Diaz to death.44* But Diaz was not dying.
Newspaper accounts of the execution painted the gruesome scene: Diaz lay
on the execution table, squinting and grimacing, while trying to speak;
executioners had to inject a second round of chemicals.**> The medical
examiner’s report revealed that the intravenous injection had infiltrated,
meaning that the lethal chemicals flowed into Diaz’s tissue, rather than his
bloodstream.446 Tronically, Diaz unsuccessfully had challenged the state’s
lethal injection procedures.447

Two days after the Diaz execution (and, notably, the day of the Morales
decision), Florida Governor Jeb Bush established a commission to
investigate the state’s lethal injection procedure.*® During the first two
months of 2007, the commission held five days of evidentiary hearings,*4?
concluding in a report that the state’s protocol and execution training
procedures needed revising.43% Specifically, the report noted that, during
Diaz’s execution, execution team members had failed to establish the
intravenous access properly or even to follow the state’s protocol.#3! The
commission recommended ways to address these problems (including
ensuring the inmate’s level of unconsciousness); yet, citing ethical reasons,
the three medical professionals on the commission “refrained from
rendering [their] medical expertise or consent[ing] to these specific

44]. Id.

442, See Fla. Dep’t of Corr, Execution List: 1976 to  Present,
http://www.dc.state.fl.us/oth/deathrow/execlist. html (last visited Aug. 31, 2007).

443, Seeid.

444, See Florida Commission Report, supra note 42, at 8.

445, Seeid.

446. Seeid. at 8.

447. See Diaz v. State, 945 So. 2d 1136, 1144 (Fla. 2006), cert. denied, 127 S. Ct. 850

448. See Fla. Exec. Order No. 06-260 (Dec. 15, 2006), available at
http://www.deathpenaltyinfo.org/FloridaExecutiveOrder.pdf (staying all executions after the
botched execution of Angel Diaz).

449. See Florida Commission Report, supra note 42, at 3-4.

450. See id. at 9-13.

451, Seeid. at 8.
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recommendations.”*2 These same medical professionals concluded that
the recommendations would require the employment of medical personnel
who would violate ethical guidelines and, as such, “the inherent risks, and
therefore the potential unreliability of lethal injection cannot be fully
mitigated.”433

Florida issued a new protocol in May 2007, but then revised that version
two months later.#>* A judge’s concerns over the qualifications of
executioners prompted the quick revisions.*>> And, like Judge Fogel in
California and the district judge in Missouri, the Florida judge ordered
additional hearings on the new protocol.43¢

5. Tennessee

In early 2007, Tennessee provided a ninety-day moratorium and less than
an hour of public hearings for its “quick fix” examination of its lethal
injection procedures, which delegated all responsibility for the study to the
corrections department.4’ In the Tennessee governor’s own words, the
ninety-day review “would give the state time to correct ‘sloppy cut and
paste’ execution proceedings that were ‘full of deficiencies.””#58 Yet the
governor himself mirrored the same kind of mistakes he accused the
department of corrections of making. The constrained ninety-day time
frame was “neither responsible nor realistic.”#5® Accounts also indicate that
no medical personnel spoke at the public hearings and there was no clear
documentation that any attended.460

The U.S. Court of Appeals for the Sixth Circuit characterized the
resulting protocol as “better.”#6! But continuing criticism predicted well

452. Seeid. at 15.

453. Id.

454. See supra notes 25-26 and accompanying text.

455. See supra notes 26, 42 and accompanying text.

456. See supra notes 26, 42, 341 and accompanying text. The Florida judge has since
concluded that Florida’s execution protocol is constitutional. State v. Lightbourne, Nos.
1981-170 CF, SC06-2391, slip op. at 5 (Fla. Cir. Ct. Sept. 10, 2007).

457. Sheila Burke, Progress of Execution Rules Disputed; State Says Workman to Die
May 9 as Scheduled, Tennessean, Apr. 6, 2007, at B1.

458. Jared Allen, Critics Say 90-Day Fxecution Review Unrealistic, Inadequate,
Nashville City Paper, Apr. 6, 2007, at 7.

459. Id. (quoting Michael Passino, a Nashville attorney).

460. See id.

461. Workman v. Bredesen, 486 F.3d 896, 911 (6th Cir. 2007), cert. denied, 127 S. Ct.
2160 (2007) (“Having refused to challenge the old procedure on a timely basis, [Workman]
gets no purchase in claiming a right to challenge a better procedure on the eve of his
execution.”). However, the dissent noted that the court declined to stay the execution for
review

despite the extensive and detailed allegations . . . tending to show that Tennessee’s
new lethal-injection protocol will subject him to pain and suffering in violation of
the Eighth Amendment; despite . . . testimony from physicians familiar with lethal-
injection protocols, medical studies, and evidence from recent botched executions;
despite the statements from federal courts across the United States expressing deep
skepticism with similar lethal-injection protocols adopted by other states; and
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the Tennessee protocol’s constitutional vulnerability. On September 19,
2007, in a thorough and sophisticated opinion, a district court judge
rendered the protocol unconstitutional; in so doing, the judge questioned
many aspects of the protocol’s construction, ranging from the three-drug
regimen, to the qualifications of the executioners, and, most significantly,
the gross disregard of those in charge of creating a humane execution
procedure, 462

6. Kentucky, Maryland

Relative to the successes garnered in California, Missouri, and North
Carolina, inmates initially pursued challenges in far less dramatic fashion in
a slew of other states. For example, two states, Maryland and Kentucky,
halted executions based on violations of administrative enactment
procedures.#63  Maryland’s ruling still stands; yet the Kentucky court
reversed its ruling after finding that subjecting lethal injection procedures to
public review would turn the process into “nothing but a series of collateral
attacks precluding capital punishment.”464

For Kentucky, however, other legal pursuits were in the making. On
September 25, 2007, the Supreme Court agreed to hear an appeal by two
Kentucky death row inmates arguing, among other things, that the state’s
use in lethal injection executions of the standard three chemicals, either
alone or in combination, constitutes an Eighth Amendment violation in light
of the availability of other less problematic chemicals.#6> The Court’s

despite the deference that an appellate court owes to the judgment of a district
court.
Id. at 921 (Cole, J., dissenting).

462. Harbison v. Little, No. 3:06-01206, slip op. at 55-56 (M.D. Tenn. Sept. 19, 2007);
see also supra notes 20, 27, 285, 309, 333, 334, 348.

463. See Evans v. State, 914 A.2d 25, 80-81 (Md. 2006); Bowling v. Ky. Dep’t of Corr.,
No. 06-CI-00574, slip op. (Ky. Cir. Ct. Nov. 30, 2006) (granting plaintiff summary
judgment).

464. Bowling v. Ky. Dep’t of Corr., No. 06-CI-00574, slip op. at 8 (Ky. Cir. Ct. Dec. 27,
2006).

465. See Baze v. Rees, 217 S.W.3d 207, 211 (Ky. 2006), reh’g denied, No. 2005-SC-
000543-MR, 2007 Ky. LEXIS 98 (Ky. Apr. 19, 2007), cert. granted, No. 07-5439, 2007
U.S. LEXIS 9066 (U.S. Sept. 25, 2007), amended, No. 07-5439, 2007 U.S. LEXIS 11115
(U.S. Oct. 3, 2007) (“The petition for a writ of certiorari is granted limited to Questions 1, 2,
and 3 presented by the petition.”); see also Petition for a Writ of Certiorari, Baze, 2007 U.S.
LEXIS 9066 (No. 07-5439). The petition for a writ of certiorari in Baze posed the following
four questions:

(I) Does the Eighth Amendment to the United States Constitution prohibit means
for carrying out a method of execution that create an unnecessary risk of pain
and suffering as opposed to only a substantial risk of the wanton infliction of
pain?

(II) Do the means for carrying out an execution cause an unnecessary risk of pain
and suffering in violation of the Eighth Amendment upon a showing that
readily available alternatives that pose less risk of pain and suffering could be
used?

(II1) Does the continued use of sodium thiopental, pancuronium bromide, and
potassium chloride, individually or together, violate the cruel and unusual
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decision to review lethal injection on a substantive level allows the Court an
opportunity to provide the Eighth Amendment guidance states need to help
quell the litigation chaos so evident in recent years.

C. Parallel Success Without a Solution

Historically, challenges to execution methods have followed a fairly
predictable Eighth Amendment path. When one method of execution
became problematic, such as hanging, for example, states would sense
constitutional vulnerability and switchh to another method, such as
electrocution or lethal gas. When those two methods established a record of
serious botches, states switched to lethal injection. Yet the past four years
have shown a striking array of continually changing strategies, ranging
from action in the courts in the form of the more frequent section 1983
challenges and less frequent administrative law claims to gubernatorial
attempts to investigate lethal injection without court involvement and state
legislative efforts to permit doctor participation in executions.

In 2006 alone, two district courts held state lethal injection protocols
unconstitutional, two governors put executions on hold, and another handful
of states effectively halted executions as inmates pursued lethal injection
challenges.4%¢ Indeed, the actions in California, Maryland, and Florida
occurred over five days in December 2006.467 1In early 2007, a Delaware

punishment clause of the Eighth Amendment because lethal injections can be
carried out by using other chemicals that pose less risk of pain and suffering?

(IV) When it is known that the effects of the chemicals could be reversed if the
proper actions are taken, does substantive due process require a state to be
prepared to maintain life in case a stay of execution is granted after the lethal
injection chemicals are injected?

466. Federal district courts in California and Missouri held execution protocols
unconstitutional in 2006. See Morales v. Tilton, 465 F. Supp. 2d 972 (N.D. Cal. 2006);
Taylor v. Crawford, No. 05-4173-CV-C-FJG, 2006 WL 1779035, at *8 (W.D. Mo. June 26,
2006), rev’'d, 487 F.3d 1072 (8th Cir. 2007). In 2006, governors in three states, Florida,
South Dakota, and Tennessee, imposed a moratorium on executions by executive order. See
Fla. Exec. Order No. 06-260 (Dec. 15, 2006), available at
http://www.deathpenaltyinfo.org/FloridaExecutiveOrder.pdf (staying all executions after a
botched execution); An Order Directing the Department of Correction to Complete a
Comprehensive Review of the Manner in which the Death Penalty Is Administered in
Tennessee, Exec. Order No. 43 (Feb. i, 2007), available at
http://www.tennesseeanytime.org/governor/ AdminCMSServlet?action=viewFile&id=969
(placing executions on hold for ninety days); Press Release, S.D. Governor’s Office, supra
note 54. Courts in other states, Arkansas, Delaware, and Maryland, stayed executions in
2006 and have not had an execution since the stay. See Nooner v. Norris, No. 5:06CV00110
SSW (E.D. Ark. June 26, 2006); Jackson v. Taylor, No. Civ. 06-300-SLR, 2006 WL
1237044 (D. Del. May 9, 2006); Evans v. State, 914 A.2d 25 (Md. 2006). In February 2007,
the U.S. District Court for the District of Delaware certified the suit challenging Delaware’s
lethal injection protocol as a class action lawsuit and joined to the suit the additional fifteen
death row inmates. See Jackson v. Danberg, 240 F.R.D. 145, 146 (D. Del. 2007).

467. The U.S. District Court for the Northern District of California issued its opinion
holding the state’s protocol unconstitutional as implemented on December 15, 2006; the
Florida governor issued an executive order halting executions on the same day; and the
Maryland Court of Appeals followed on December 19, 2006. See Morales, 465 F. Supp. 2d
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court certified a class action section 1983 lawsuit by the state’s sixteen
death row inmates,*6® and Tennessee’s governor established a ninety-day
stay of executions to review the state’s procedures,*®® an effort that has
resulted in a court’s rendering the Tennessee protocol unconstitutional.#70
The start of 2007 also showed a high level of involvement on the part of
state legislatures.#’7! Questions about the appropriate degree of medical
participation served as one common thread weaving through these actions.

Presumably, the impact and visibility of this litigation, and the problems
it revealed, would encourage states to make substantial changes in their
protocols as well as assess issues pertaining to medical involvement.
However, the disjointed ways in which states have reviewed their
protocols—at times responding on the fly to court orders, as in California,
or establishing a quick-and-dirty review of execution procedures, as in
Florida—indicate a need for a more comprehensive and cohesive effort to
address the problems. The next part offers recommendations for such a
response.

V. THE SEARCH FOR SOLUTIONS

In Morales, Judge Fogel stated that the lethal injection process can be
“fixed.”¥72  Yet it is questionable whether any of the remedies that have
been proposed across the country can fix lethal injection protocols with a
sufficient degree of reliability. The difficulty with identifying the “fix” is
that states have not provided enough information on the problems. Recent
revelations about lethal injection in this country have resulted in more
questions than answers: What is the appropriate level of medical

at 972; Evans, 914 A.2d at 80; Fla. Exec. Order No. 06-260 (Dec. 15, 2006), available at
http://www.deathpenaltyinfo.org/FloridaExecutiveOrder.pdf.

468. See Jackson, 240 F.R.D. at 149 (certifying a class action suit challenging Delaware’s
lethal injection protocol and joining to the suit the additional fifteen death row inmates).

469. An Order Directing the Department of Correction to Complete a Comprehensive
Review of the Manner in which the Death Penalty Is Administered in Tennessee, Exec.
Order No. 43 (Feb. 1, 2007), available at
http://www.tennesseeanytime.org/governor/AdminCMSServlet?action=viewFile&id=969

470. Harbison v. Little, No. 3:06-01206, slip op. at 55-56 (M.D. Tenn. Sept. 19, 2007).

471. For example, the governor of South Dakota signed two bills relating to lethal
injection. First, revisions to the lethal injection statute eliminated the reference to “an ultra-
short-acting barbiturate in combination with a chemical paralytic agent” and replaced it with
the phrase “substance or substances in a lethal quantity.” See An Act to Provide for the
Substances Used in the Execution of a Sentence of Death and to Allow the Choice of the
Substances Used in an Execution Under Certain Circumstances, H.B. 1175, Legis. Assem.,
82d Sess. (S.D. 2007) (signed February 23, 2007). Second, a separate bill repealed any
mention of physician involvement from the death penalty sections of the statutory code. See
An Act to Repeal the Requirement for Physician Involvement in the Execution of a Sentence
of Death by Eliminating Certain Specified Roles, H.B. 1160, Legis. Assem., 82d Sess. (S.D.
2007) (signed February 23, 2007).

472. Morales v. Tilton, 465 F. Supp. 2d 972, 974 (N.D. Cal. 2006). While Judge Fogel
was referring specifically to California, his views have been echoed by courts and
departments of corrections throughout the country. See supra Part IV.
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involvement? And who should decide? Are states using the correct drugs?
Do less constitutionally problematic alternatives exist?

This Article declines to join blindly the search for solutions without
complete knowledge and understanding of the problems. Nor should
legislatures, courts, governors, or departments of corrections fall into such a
trap. Lethal injection requires some kind of medical expertise, of course,
but the nature and extent of it are unknowable unless the state provides
material information about how executions are performed. Until that point
is reached, this country cannot justly make the necessary legal and ethical
choices about what role the medical profession can or should assume in
executions. This Article’s goal, then, is to avoid following the faulty roads
of uninformed recommendations that states continue to create but which
often lead only to inhumanity.

Therefore, this part recommends a method for solving the underlying
problem—the lack of accurate information—as a prerequisite for answering
the key questions. First, states should provide for adequate time to conduct
an in-depth study of the proper implementation of lethal injection. Second,
states should make transparent lethal injection procedures. An apt analysis
of the constitutionality of lethal injections cannot succeed without states’
release of all critical information on the execution process.

A. In-Depth Study of Lethal Injection

States adopted lethal injection without medical or scientific justification
for the procedure.4’3 As such, it is not surprising that Texas botched this
country’s first lethal injection*’4 and that states continuously have failed to
prevent such debacles. From the start, however, the medical profession
strongly opposed the use of lethal injection for executions, fearing that the
public would associate the practice of medicine with death.47> Yet lethal
injection’s link to medicine did make executions appear more humane and
palatable—a perception states encouraged.*’® The vision of a serene inmate
gently falling asleep evoked all the beneficial associations that only the
medical profession could bring. Such inaccurate depictions have shielded
states from careful review of their implementation of lethal injection.

Within the past few years, however, growing skepticism over
troublesome executions has dented this shield, as well as threatened the
viability of the death penalty itself.477 In response, a few states attempted
to review and possibly repair their lethal injection procedures. In both
Florida and Ohio, for example, highly publicized botched executions served
as the focal point for the states’ appointed commissions.478

473. See supra Part 1.B.2 and accompanying notes.

474. See supra note 180 and accompanying text.

475. See supra notes 193-96 and accompanying text.

476. See supra Part 11.

477. See supra notes 53—56 and accompanying text; see also Part IV.
478. See supra notes 40, 42 and accompanying text.



2007] THE LETHAL INJECTION QUANDARY 119

On the surface, these efforts seem like sensible solutions to lethal
injection’s problems. The commissions incorporate, for example, a number
of the Human Rights Watch report’s recommendations to state and federal
corrections agencies for improving lethal injection procedures. These
include an effort to “[r]eview lethal injection protocols by soliciting input
from medical and scientific experts, and by holding public hearings and
seeking public comment.”#7% Florida assembled such a commission,48% but
a greater amount of time would have enabled a more thorough final report,
which was released less than four months after Diaz was executed.*8!

Other states have fared even worse than Florida. In North Carolina, for
instance, officials ignored concerns of condemned inmates and their
lawyers and requests to provide input, instead focusing solely on approving
the new protocol quickly.#82 Ohio’s “study” of the causes of its lethal
injection botch resulted in a two-and-a-half page report.#83 In Ohio, only
when a condemned inmate strapped to the gurney told the state, “‘It’s not
working,””484 did department officials acknowledge their lethal injection
procedures might be “broken.”#85 Tronically, the Sixth Circuit found that
Ohio’s revisions were not relevant to an inmate’s section 1983 method-of-
execution challenge.48¢ The court rejected the inmate’s claim as barred by
statute of limitations.487

Neither Florida nor Ohio has fared well in the aftermath of their protocol
revisions. Florida released its first revision in May 2007, but a judge then
harshly criticized it.488 While on September 10, 2007, the same judge
found the July 2007 revision constitutional, the skeletal, scientifically
unsupported, and contradictory composition of the judge’s five-page order
prompts continuing concerns over the state’s lethal injection procedure.489
Likewise, in May 2007, an Ohio execution lasted nearly two hours as
executioners attempted to find a suitable vein, thereby demonstrating that
Ohio’s protocol revision had been futile.490

The shortcomings in the resulting protocols exemplify the built-in
failures of attempted speedy resolutions. Overall, these states’ efforts at
examining lethal injection have been so limited in time and expertise that
their recommendations should carry no weight. Ironically, execution

479. See Human Rights Watch, supra note 118, at 7.

480. See supra notes 448-53 and accompanying text.

481. See Florida Commission Report, supra note 42.

482. See supra notes 438—41 and accompanying text.

483. See Letter from Terry J. Collins, supra note 336.

484. Adam Liptak, Trouble Finding Inmate’s Vein Slows Lethal Injection in Ohio, N.Y.
Times, May 3, 2006, at A16.

485. See Letter from Terry J. Collins, supra note 336.

486. Cooey v. Strickland, 479 F.3d 412, 424 (6th Cir. 2007), reh’g en banc denied, 489
F.3d 775 (6th Cir. 2007).

487. Id. at 424,

488. See supra notes 454-56 and accompanying text.

489. State v. Lightbourne, Nos. 1981-170 CF, SC06-2391, slip op. at 5 (Fla. Cir. Ct. Sept.
10, 2007).

490. See supra note 40 and accompanying text.
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moratoria fuel these rushed and reckless assessments of lethal injection’s
problems and solutions because of the pressure to carry out the
punishments. Regardless of the establishment of moratoria, states should
conduct an extensive review.

In contrast to recent cursory reviews of lethal injection, New York’s
nineteenth-century approach to examining execution methods was far more
thorough than any other examination subsequently attempted in this
country. The state’s 1890 commission spent two years evaluating every
execution method ever used, while also conducting a massive review of
materials to prepare for a detailed evidentiary hearing on electrocution.49!
Given the medical complexity of lethal injection, modern attempts at
studying execution methods are frivolous in comparison.

There is also impressive precedent from mid-twentieth-century Great
Britain.#%2 For example, the Royal Commission consisted of a group of the
highest-ranking experts in the United Kingdom.493 Over a five-year period,
these experts produced a 500-page report considering all aspects of capital
punishment, including a detailed assessment of execution methods,
particularly lethal injection.4%4

With this perspective, the Royal Commission could make relatively
informed recommendations on how the country should proceed if in fact the
death penalty would continue. For instance, highly respected medical
societies participated in the review, even though they opposed their
participation in executions.*”5 The commission took seriously expert
medical input about the hazards and impracticalities of injection, but also
believed that the medical profession’s unwillingness to be involved only
“magnified” the “consequences” of medicine’s link to capital punishment
and was not a reason for rejecting a particular execution method.4%¢ Indeed,
the commission favored another medical take on the matter: The medical
profession should view physician participation “as one of individual
conscience, and not all doctors would feel debarred from giving instruction
for such a purpose.”497

491. See New York Commission Report, supra note 61 and accompanying text.

492. See supra notes 80-89 and accompanying text.

493. See Royal Commission Report, supra note 80, at iii.

494. See generally id.

495. Id. at 258. For example, the commission quoted the view of the British Medical
Association:

“No medical practitioner should be asked to take part in bringing about the death

of a convicted murderer. The Association would be most strongly opposed to any

proposal to introduce, in place of judicial hanging, a method of execution which

would require the services of a medical practitioner, either in carrying out the

actual process of killing or in instructing others in the technique of the process.”
Id.

496. Id. at 259.

497. Id. Such a view conforms to the finding of a recent survey of American physicians,
in which nineteen percent of those physicians polled stated that they would be willing to
administer drugs in an execution, despite opposition from influential medical societies. See
Neil J. Farber et al., Physicians’ Willingness to Participate in the Process of Lethal Injection
Jor Capital Punishment, 135 Annals Internal Med. 884, 886 (2001).
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Of course, one key factor of current analyses of lethal injection in the
United States concerns physician participation. But this area is the most
immersed in paradox. While the AMA Ethics Council derided physician
involvement in executions, the council also concedes that physicians can
make executions more humane.*® This stance bears on the Eighth
Amendment because it brings some substantive contours to the ‘“very
narrow question” of whether a “lethal-injection protocol—as actually
administered in practice—create[s] an undue and unnecessary risk that an
inmate will suffer pain so extreme that it offends the Eighth
Amendment[.]”*%° Without physician participation, is any pain an inmate
experiences “unnecessary”? That question is one that demands the input of
medical organizations, but they are loathe to provide it. As Judge Fogel
noted in Morales, “[T]he need for a person with medical training would
appear to be inversely related to the reliability and transparency of the
means for ensuring that the inmate is properly anesthetized.”3%0

While the medical associations can—and perhaps should—protest their
involvement, most doctors are not even members of these organizations. A
more thorough study might reveal the willingness of a sizable number of
doctors to participate—something the law does not prohibit. In turn,
medical associations’ participation in evaluations of lethal injection could
give their arguments against it more credibility. As time has shown, the
current hands-off strategy of medical associations has not worked. In
addition to decrying medical participation in lethal injections, medical
associations should accept the reality that some doctors do participate and
work to solve the conflict, rather than contribute to it.

B. Increased Transparency of Lethal Injection Procedures

Of course, even the most thorough and comprehensive study would prove
meaningless if its recommendations were not implemented properly. As
Judge Fogel emphasized in Morales, “the reliability and transparency” of
the injection process impacted the need to have medical personnel
involved.5%!  Such a philosophy need not be limited to medical
involvement. It should be applied to every aspect of lethal injection.

Evidence shows that states currently do not follow even their vague
protocols. Missouri’s Dr. Doe altered the amount of sodium thiopental
delivered.  Ohio executioners failed to maintain the required dual
intravenous access lines. The Florida commission acknowledged that the
execution team did not heed the state’s existing guidelines for the delivery
of chemicals. In California, state officials misled the anesthesiologists
about their role while some of those involved in executions claimed during
the Morales hearings that they had never seen the state’s protocol. And, in

498. See supra note 258 and accompanying text.

499. Morales v. Tilton, 465 F. Supp. 2d 972, 974 (N.D. Cal. 2006).
500. Id. at 983.

501. Id.
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North Carolina, the state and participating doctor ignored a court order to
monitor the inmate’s level of unconsciousness.>%2

Given such blatant disregard for existing procedures, states cannot be
trusted to perform executions without oversight. States have withdrawn
information in the face of challenges, reinforcing the belief that they lack
the ability or willingness to conduct executions in line with constitutional
mandates. As this author’s study showed, in 2005 a disturbingly high
number of states failed to provide public protocols, thereby hiding from
public scrutiny how they execute. States’ agencies have the ability to
change protocols without informing the public, and often information about
protocols is not subject to state freedom of information laws.>03 Even the
mere delegation of execution procedures to corrections officials decreases
their visibility.504

Judge Fogel tried to improve transparency by placing the responsibility
of lethal injection where it belonged—with the governor, an elected
official 595  Tronically, California’s governor insisted on operating in
complete secrecy for the protocol review, a request that Judge Fogel rightly
denied.’06 Likewise, the state court decisions in Maryland and Kentucky
struck at the heart of this matter, with inmates arguing that implementation
regulations should be subject to public review.597 Maryland found such
review necessary; while the Kentucky court initially ruled in the same way,
it then reversed the ruling, fearing that the focus of such proceedings would
be the death penalty itself rather than the regulations for implementing
lethal injection.5%8 On the other hand, a North Carolina administrative law
judge rightly ruled that the state had to consider inmates’ input or risk
denying them due process.5%?

Such public availability of execution procedures is critical, however, to
ensuring the constitutionality of executions. And such transparency might
also help resolve the conflict between law and medicine because society
will start to take responsibility for implementing executions. Devoid of the
distracting need to finger point, law and medicine can work jointly, sharing

502. See supra Part IV.B.3.

503. See, e.g., Cooey v. Strickland, 479 F.3d 412, 42628 (6th Cir. 2007) (Gilman, J.,
dissenting) (noting that “Ohio is free to periodically change its lethal-injection protocol” but
that “information about lethal-injection training, procedures, and procurement falls outside
the scope of the Ohio Public Record Law” (internal quotation marks omitted)), reh’g en
banc denied, 489 F.3d 775 (6th Cir. 2007).

504. See Roko, supra note 39, at 2812.

505. Morales v. Tilton, 465 F. Supp. 2d 972, 982 (N.D. Cal. 2006) (noting that the
governor’s office “is in the best position to insist on an appropriate degree of care and
professionalism™).

506. See Morales v. Tilton, No. C-06-0219-JF (N.D. Cal. Mar. 6, 2007) (order denying
without prejudice joint motion for a protective order).

507. See supra notes 463—64 and accompanying text.

508. See supra note 464 and accompanying text.

509. See Conner v. N.C. Council of State, No. 07 Gov 0238, slip op. at 14-15 (N.C.
Office of Admin. Hearings Aug. 9, 2007).
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communications and expertise to better understand how to “fix” the
“broken” system.

CONCLUSION

On February 20, 2006, Michael Morales was hours away from execution
when two anesthesiologists declined to participate in the lethal injection
procedure. As Judge Fogel would later explain, there had been “a
disconnect” between the anesthesiologists’ and the courts’ “expectations” of
what the doctors’ roles should be.5!® This disconnect, however, went
beyond one execution in California. The events surrounding Morales’s
impending fate brought to the surface the long-running schism between law
and medicine, raising the question of whether any beneficial connection
between the professions ever existed in the execution context. History
shows it seldom did. Decades of botched executions prove it.

Until states address this schism, instead of ignoring it, lethal injection
will remain constitutionally vulnerable. Inmates will continue to challenge
the implementation of the method; states will continue to make uninformed
changes to ensure the death penalty survives. Only by conducting a
thorough study of the method will society be able to know whether lethal
injection can meet constitutional mandates. And by clarifying, in Baze v.
Rees, what those mandates should be, the Supreme Court can then provide
the kind of Eighth Amendment guidance states need to foster humane
executions.

510. Morales v. Tilton, 465 F. Supp. 2d 972, 976 (N.D. Cal. 2006) (internal quotation
marks omitted).
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APPENDIX: SOURCES FOR 2005 PROTOCOLS FOR THIRTY-SIX STATES**

Alabama Facsimile from Brian Corbett, Pub. Info. Officer, Ala. Dep’t of
Corr., to Daniel Auld, Research Assistant, Fordham Univ. Sch.
of Law (June 15, 2005) (on file with author) (providing
syringe preparation sheet with chemical names and quantities).

Arizona Ariz. Dep’t of Corr., Ariz. State Prison Complex—Florence,
http://www.azcorrections.gov/prison/FlorenceHist htm  (last
visited June 15, 2007) (containing information on Arizona’s
lethal injection procedures, including the chemicals); E-mail
from Jill Berger, Executive Sec’y, Deputy Dir.’s Office, Ariz.
Dep’t of Corr., to Daniel Auld, Research Assistant, Fordham
Univ. Sch. of Law (July 20, 2005) (on file with author) (stating
Arizona’s policy is restricted).

Arkansas Facsimile from Dina Tyler, Pub. Info. Officer, Ark. Dep’t of
Corr., to Daniel Auld, Research Assistant, Fordham Univ. Sch.
of Law (June 16, 2005) (on file with author) (providing
information on Arkansas’s procedures with handwritten
revisions).

California Cal. Dep’t of Corr. & Rehab., Lethal Injection Procedures,
http://www.corr.ca.gov/CommunicationsOffice/CapitalPunish
ment/lethal_injection.asp (last visited June 15, 2005) (giving
some details of California execution procedure); Telephone
Interview with Vernell Crittendon, Pub. Info. Officer, San
Quentin State Prison (June 15, 2005) (concerning California
procedure).

Colorado Colo. Dep’t of Corr., Execution Day,
http://exdoc.state.co.us/secure/combo/frontend/index.php/conten
ts/view/474 (last visited Aug. 28, 2007) (detailing the procedure
that occurs in Colorado on execution day and providing the
chemical names); Telephone Interview with Katherine
Sanguinetti, Spokeswoman, Colo. Dep’t of Corr. (July 1, 2005)
(providing additional information on Colorado procedures).

Connecticut State of Conn. Dep’t of Corr., Directive 6.15: Administration
of Capital Punishment (effective Oct. 19, 2004); Telephone
Interview with Brian Gamett, Dir. of External Affairs, Conn.
Dep’'t of Corr. (June 15, 2005) (providing additional
information on Connecticut’s execution procedure).

Delaware Del. Dep’t of Corr., http://www state.de.us/deathp_history.html
(last visited June 16, 2005) (providing Delaware’s protocol);

** This appendix omits New York, which declared its death penalty unconstitutional in
2004. See People v. Lavalle, 817 N.E.2d 341, 367 (N.Y. 2004); supra note 302 (noting the
need to exclude New York from the 2005 protocol study for methodological reasons). Also,
many of the web sites listed in the appendix no longer contain the information on lethal
injection protocols that the author collected in 2005; in some cases, the sites have been taken
down completely. The information that was available on these sites in 2005, however, is on
file with the author.
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Telephone Interview with Beth Welch, Chief of Media
Relations, Del. Dep’t of Corr. (July 1, 2005).

Florida

Sims v. State, 754 So. 2d 657, 665 n.17 (Fla. 2000) (listing
chemical information); Facsimile from Debbie Buchanan, Pub.
Affairs Office, Fla. Dep’t of Corr., to Daniel Auld, Research
Assistant, Fordham Univ. Sch. of Law (June 20, 2005) (on file
with author) (providing Florida’s protocol with portions
redacted).

Georgia

Letter from Rhoda S. McCabe, Senior Assistant Counsel, Ga.
Dep’t of Corr., Legal Office, to Daniel Auld, Research
Assistant, Fordham Univ. Sch. of Law (July 25, 2005) (on file
with author) (containing information regarding Georgia’s
lethal injection procedures).

Idaho

E-mail from Melinda O’Malley Keckler, Pub. Info. Office,
Idaho Dep’t of Corr., to Daniel Auld, Research Assistant,
Fordham Univ. Sch. of Law (July 19, 2005) (on file with
author) (stating that Idaho’s information on lethal injection
was confidential).

Illinois

Telephone Interview with John Hosteny, Ill. Dep’t of Corr.,
(July 13, 2005) (stating that the Illinois procedure is
confidential).

Indiana

Ind. Dep’t of Corr., Execution Process (n.d.) (containing
information on chemicals, but not the quantities); Telephone
Interview with Barry Nothstine, Spokesman, Ind. State Prison
(June 20, 2005).

Kansas

Facsimile from Frances Breyne, Pub. Info. Officer, Kan. Dep’t
of Corr., to Daniel Auld, Fordham Univ. Sch. of Law (July 19,
2005) (on file with author) (containing execution procedure
with portions redacted).

Kentucky

Ky. Corr. Policy and Procedure 9.5: Execution (effective Dec.
17, 1998); Letter from Jeff Middendorf, Gen. Counsel, Ky.
Justice and Pub. Safety Cabinet, Office of Legal Servs., to
Daniel Auld, Research Assistant, Fordham Univ. Sch. of Law
(July 11, 2005) (on file with author) (listing chemical
quantities for Kentucky).

Louisiana

Facsimile from Sara Calvert, Office of the Sec’y, La. Dep’t of
Pub. Safety and Corr., to Daniel Auld, Research Assistant,
Fordham Univ. Sch. of Law (June 20, 2005) (on file with
author) (containing Louisiana Department of Public Safety and
Corrections Regulation C-03-001 Field Operations Death
Penalty); Telephone Interview with Deputy Warden Richard
Peabody, Angola Penitentiary (July 19, 2005) (providing
additional information about Louisiana’s procedure).

Maryland

Facsimile from George Gregory, Pub. Info. Officer, Md. Dep’t
of Pub. Safety and Corr. Servs., to Daniel Auld, Research
Assistant, Fordham Univ. Sch. of Law (Aug. 12, 2005) (on file
with author) (containing Maryland Department of Public Safety




126

FORDHAM LAW REVIEW [Vol. 76

and Correctional Services Execution Operations Manual).

Mississippi

E-mail from Tara Frazier, Commc’ns Officer, Miss. Dep’t of
Corr., to Daniel Auld, Research Assistant, Fordham Univ. Sch.
of Law (July 1, 2005) (on file with author).

Missouri

Telephone Interview with John Fougere, Chief Pub. Info.
Officer, Mo. Dep’t of Corr. (June 29, 2005).

Montana

Mont. Dep’t of Corr,,
http://www.cor.state.mt.us/Facts/deathrow.asp  (last visited
June 25, 2005); Montana State Prison Policies and Procedures,
MSP 3.6.1, Executions (effective Feb. 5, 2001); Telephone
Interview with Linda Moodry, Pub. Info. Officer, Mont. State
Prison (July 19, 2005).

Nevada

Telephone Interview with Fritz Schlottman, Pub. Info. Officer,
Nev. Dep’t of Corr. (July 1, 2005) (stating that Nevada’s
protocol is confidential).

New Hampshire

E-mail from Jeffrey Lyons, Pub. Info. Officer, N.H. Dep’t of
Corr., to Daniel Auld, Research Assistant, Fordham Univ. Sch.
of Law (June 20, 2005) (on file with author) (stating that New
Hampshire has no formal policy).

New Jersey

E-mail from Matthew Schuman, Spokesman, N.J. Dep’t of
Corr., to Daniel Auld, Research Assistant, Fordham Univ. Sch.
of Law (Aug. 3, 2005) (on file with author) (stating that the
New Jersey protocol is under revision).

New Mexico

Telephone Interview with Keith Norwood, Deputy Warden,
Penitentiary of N.M., Santa Fe (July 19, 2005) (stating that
New Mexico’s protocol had not changed since it was provided
in 2001).

North Carolina

Facsimile from Pamela Walker, Dir. of Pub. Info., N.C. Dep’t
of Corr., to Daniel Auld, Research Assistant, Fordham Univ.
Sch. of Law (June 30, 2005) (on file with author) (containing
an affidavit of Marvin L. Polk, Warden of Central Prison in
Raleigh, N.C., taken September 27, 2004); N.C. Dep’t of
Corr., Execution Method,
http://'www.doc.state.nc.us/DOP/deathpenalty/method.htm
(last visited Aug. 31, 2007).

Ohio

Ohio Dep’t of Rehab. & Corr., Capital Punishment in Ohio,
http://www.drc.state.oh.us/public/capital.htm (last visited Mar.
22, 2005); Facsimile from Andrea Dean, Commc’ns Chief,
Ohio Dep’t of Rehab. and Corr., to Daniel Auld, Research
Assistant, Fordham Univ. Sch. of Law (June 29, 2005) (on file
with author); Telephone Interview with Andrea Dean,
Commc’ns Chief, Ohio Dep’t of Rehab. and Corr. (June 29,
2005) (answering questions about Ohio’s protocol).

Oklahoma

Okla. Dep’t of Corr.,
http://www.doc.state.ok.us/DOCS/CapitalP.HTM (last visited
July 19, 2005).
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Oregon

Or. Dep’t of Corr., Div. 24: Capital Punishment,
http://arcweb.sos.state.or.us/rules’fOARS_200/0OAR_291/291 _
024.html (last visited Aug. 31, 2007); Or. Dep’t of Corr. Pub.
Affairs, Capital Punishment in Oregon,
http://www.oregon.gov/DOC/PUBAFF/cap_punishment/cap_p
unishment.shtml (last visited Aug. 31, 2007); Telephone
Interview with Perrin Damon, Commc’ns Manager, Or. Dep’t
of Corr. (June 30, 2005); Telephone Interview with Leigh
Mann, Pub. Info. Officer (July 19, 2005).

Pennsylvania

Penn. Dep’t of Corr.,
http://www.cor.state.pa.us/deathpenalty/site/default.asp?portal
Nav=%7C (last visited June 29, 2005); Telephone Interview
with Sue McNaughtan, Press Sec’y, Penn. Dep’t of Corr. (June
29, 2005).

South Carolina

The South Carolina Department of Corrections was called
multiple times during June—-August 2005, but its officials never
returned calls or provided any information.

South Dakota

South Dakota Execution Guidelines, S.D. Codified Laws §
23A-27A-15 to 23A-27A-41 (2006) (amended 2007);
Telephone Interview with Michael Winder, Commc’ns & Info.
Manager, S.D. Dep’t of Corr. (July 20, 2005).

Tennessee

Tenn. Dep’t of Corr, The Execution Process,
http://www state.tn.us/correction/newsreleases/executionproce
ss.html (last visited June 30, 2005); Telephone Interview with
Ricky Bell, Warden, Riverbend Maximum Sec. Inst. (June 30,
2005); Telephone Interview with Amanda Sluss, Commc’ns
Officer (June 30, 2005).

Texas

E-mail from Susan Schumacher, Exec. Dir.’s Office, Tex.
Dep’t of Crim. Justice, to Daniel Auld, Research Assistant,
Fordham Univ. Sch. of Law (Aug. 10, 2005) (on file with
author) (providing chemical combination and quantities for
Texas); Telephone Interview with Jim Frazier, Gen. Counsel’s
Office, Tex. Dep’t of Crim. Justice (Aug. 3, 2005).

Utah

Letter from Bruce Bailey, Dir. of Records, Utah Dep’t of
Corr., to Daniel Auld, Research Assistant, Fordham Univ. Sch.
of Law (Aug. 22, 2005) (on file with author) (containing Tom
Anderson, Capital Punishment and the Utah State Prison
(2004)); Telephone Interview with Bruce Bailey, Dir. of
Records, Utah Dep’t of Corr. (Aug. 3, 2005).

Virginia

E-mail from Larry Traylor, Dir. of Commc’ns, Va. Dep’t of
Corr., to Daniel Auld, Research Assistant, Fordham Univ. Sch.
of Law (July 7, 2005) (on file with author).

Washington

Wash. Dep’t of Corr.,, The Washington State Death Penalty,
http://www.doc.wa.gov/deathpenalty deathpnlty.htm (last visited
June 15, 2005) (providing a broad description of the execution
process); Telephone Interview with Laurie Scamahorn, Media
Liaison, Wash. Dep’t of Corr. (June 30, 2005).
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Wyoming

Telephone Interview with Melinda Brazzale, Pub. Info.
Officer, Wyo. Dep’t of Corr. (June 30, 2005) (explaining that
the state did not have a protocol, but was developing one for
an upcoming execution).




