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the Supreme Court holds that a law trenches on someone’s free
exercise rights, incorporation makes that the end of the story. State
legislatures cannot pass such laws any longer, and thus the Supreme
Court’s decision (whether by a majority of five, six, seven, eight or
nine Justices) in a real sense “den|[ies] the states any room whatsoever
for their own church-state policy” on that issue.’”® The converse is
slightly different. If the Supreme Court holds that a law does not
violate free exercise, then states have some latitude to accord their
citizens greater rights under state law (provided these greater rights
do not independently violate the Establishment Clause). Thus, even
as Smith interpreted federal free exercise not to command religious
exemptions from general laws, the Court recognized (and arguably
invited) states to legislate such exemptions under state law.*”! In other
words, states had more latitude to develop a distinctive church-state
policy under their own laws.

As to non-establishment, the effects of incorporation are knottier.
It is not at all clear that non-establishment is properly described as an
individual or associational right against government—perhaps it is
more accurately a “right of the public at large.”*’” This makes it more
difficult to say precisely what rights state citizens themselves gain
when the Establishment Clause is incorporated against their state
governments.’” Regardless, it is safe to say as a matter of the
Supreme Court’s jurisprudence that incorporation means this:
Whatever the federal government cannot do “respecting an
establishment of religion,” the states also cannot do.””* Thus, when
the Supreme Court holds that a particular government practice
establishes religion, that is the end of the story. States may no longer
enact such practices and, to that extent, their prerogatives to
experiment with different church-state policies—which they
doubtlessly had before incorporation—vanish.** But what about
when the Court, as it recently did in Zelman, declares that an existing
practice does not constitute an establishment? Surely other states are

non-discriminatory general laws. Amar, supra note 1, at 254-56; Lash, supra note 23,
at 1149-56.

370. Lupu & Tuttle, supra note 19, at 965. Notice that the result would be no
different if the invalidated policy had “been federal constitutional law a few short
years ago”—i.e., if the Supreme Court had held previously that the policy did not
violate free exercise, but reversed itself. /d.

371. See Employment Div. Dep’t of Human Res. v. Smith, 494 U.S. 872, 890 (1989).

372. Amar, supra note 1 at 252.

373. See id. at 33-34, 41, 251-54; McConnell, supra note 21, at 1485 n.384.

374. Even this statement becomes tangled when we notice, as Akhil Amar explains,
that “what the Establishment Clause prohibited the federal Congress from doing”
was, in large part, “meddling with state establishments.” See Amar, supra note 1, at
33-34, 41.

375. Lupu and Tuttle do not address why this inevitable effect of incorporation is
not equally “hostile to notions of respect for state law, and in particular to the
tradition of independent state constitutional law.” See Lupu & Tuttle, supra note 19,
at 965-66.
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not, at that point, required to enact such a practice. But the crucial
question is whether the Court’s non-establishment decision sets some
kind of maximum ceiling for a policy of church-state separation in the
states. Or, put another way, can the citizens of a state plausibly claim
more non-establishment rights under state law than the Court has
identified under the federal Constitution? And, if so, can they
coherently claim such rights if their claims are not somehow
connected to the free exercise rights (or other personal rights) that
incorporation plainly gives them?

Akhil Amar has provided a complex but persuasive analysis of this
question with his model of “refined incorporation” of the Bill of
Rights. According to Amar, incorporation of the Establishment
Clause is an awkward matter because (1) the original clause was
primarily a states’-rights provision forbidding Congress from
disestablishing state establishments, and (2) consequently, it is
difficult to identify what additional personal rights were guaranteed to
state citizens through non-establishment incorporation.’® Amar
argues that the object of the Fourteenth Amendment—designed to
protect fundamental rights of United States citizens against state
encroachment—suggests that collective or structural rights like non-
establishment must be subtly “refined” to apply coherently against
state governments.’”” On this understanding of incorporation, state
citizens could claim rights of non-establishment against state laws that
coerced their “bodily liberty and property,” such as “[t]o the extent a
state created a coercive establishment, decreeing that individuals
profess a state creed or attend a state service or pay money directly to
a state church.”®® Amar notices, of course, that “all these examples
also seem like textbook violations of religious ‘free exercise,”” thus
linking the rights citizens may claim under the incorporated
Establishment Clause with their less-awkwardly-incorporated free
exercise rights.>”

Amar’s refined-incorporation proposal would, of course,
significantly alter the Supreme Court’s non-establishment
jurisprudence by allowing the states more latitude in legislating about

376. Amar, supra note 1, at 32-34, 41, 246-56.

377. Id. at 251-56; see generally id. at 215-30 (explaining “refined incorporation”).

378. Id. at 252.

379. Id. Amar also suggests that state citizens might also claim certain refined non-
establishment rights that are not strictly grounded in principles of “coercion,” but that
sound rather in the “basic touchstones” of Fourteenth Amendment “ideals of liberty
and equality.” Id. at 253-54. By this, he seems to mean that state citizens might be
able to object to state laws on the basis of religious equality, such as if a state favored
one religious denomination or declared itself “The Baptist State.” Id. At the same
time, Amar admits that non-establishment incorporation “may not matter all that
much” in such cases since “principles of religious liberty and equality could be
vindicated via the free-exercise clause (whose text, history, and logic make it a
paradigmatic case for incorporation) and the equal-protection clause.” Id. at 254.
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religion.®® But notice its implications for our present question—may
state citizens claim greater non-establishment rights than the federal
Constitution supposedly gives them? Refined incorporation suggests
they could not. First, because personal non-establishment rights are
an elusive notion—especially when untethered from other, clearly
personal rights like free exercise, free speech, or equal protection—it
would not make sense under Amar’s formulation to say that
incorporation has guaranteed any such phantasmal rights to state
citizens against their own governments, much less greater ones. Non-
establishment is best conceived as a structural and collective value,
and so it is hard to explain how state citizens could coherently ask for
“more of it” individually as a result of incorporation. Second, Amar
suggests that state citizens’ proper invocation of their incorporated
non-establishment rights would occur only when the state coerces
their consciences or property to support an official state church or
creed, or when the state has violated basic norms of religious
equality—all problems reached more comfortably by free exercise,
free speech, and equal protection principles. Thus, there is a sense
that incorporated non-establishment values simply duplicate other
incorporated rights.*®' Finally, Amar’s broader view of incorporation
supports a “no” answer. If incorporation of rights was designed to
increase state citizens’ personal liberties against state governments
(and it is hard to imagine it was not), it makes little sense to argue
that, post-incorporation, state legislatures have more power to define
their own visions of church-state separation vis-d-vis federal
standards. In other words, incorporation of the federal Establishment
Clause against states should tend to nationalize, rather than localize, a
uniform policy of church-state separation. To say that incorporation
tended to empower states to develop their own church-state policies
runs counter to any plausible understanding of incorporation, refined
or not. >

Whether or not Amar is right, thinking broadly about incorporation
suggests answers to my question. For instance, we know that state
citizens have equally as many free exercise rights against state
governments as against the federal government. And we know that
states are bound, at the very least, by a minimum standard of non-
establishment—that is, what the federal government cannot do, the

380. Justice Thomas has picked up on Amar’s suggestion. See Zelman v. Simmons-
Harris, 536 U.S. 639, 676-81 & n.4 (2002) (Thomas, J., concurring) (citing Akhil
Amar, supra note 25, at 1159, and Lietzau, supra note 25, at 1206-07); see also Lupu &
Tuttle, supra note 19, at 947-49.

381. Amar, supra note 1, at 254.

382. For an illuminating discussion of the irresolvable contradictions raised by the
notion that state and federal governments can legitimately pursue different church-
state policies in this area, see Viteritti, supra note 30, at 1154-55 (arguing that, in this
area, “[t]he differences between federal and state standards are so basic that they
cannot coexist within a single constitutional framework”).
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states cannot do. This tells us something about the limits on states
when they experiment with greater church-state separation (as Lupu
and Tuttle insist they can). When states do this, they are not acting on
any affirmative grant of power or prerogative from the federal
Constitution—they are obviously acting in their own state interests.
But they are always acting under an affirmative obligation not to
violate any citizen’s federal free exercise rights, which plainly apply
against state governments in full force. This suggests that, whether or
not state citizens can coherently ask state governments for more non-
establishment, what the state does in response is always limited by its
citizens’ federal free exercise rights.*®® This also suggests that “more
non-establishment” or ‘“greater church-state separation” cannot be
independent justifications for state policies. Those policies must
always be measured against the superior limitations of federal free
exercise (not to mention free speech and equal protection).*®

Lupu and Tuttle’s concerns with federalism and localized church-
state policies thus turn out to be question begging. Whatever
distinctive church-state policies a state wants to pursue will always be
limited by the demands of free exercise. Incorporation of the federal
Establishment Clause against the states cannot logically be
interpreted as a charter for greater state power in defining its own
separationist vision. Given the logic of incorporation, the only
legitimate direction a state can go in—at least in the area of individual
rights—is in according its citizens greater free exercise rights than
those guaranteed federally. By this logic, of course, states could
plausibly pursue greater church-state separation in ways that do not
encroach on free exercise. They could, for instance, decide not to
employ legislative chaplains or not to use any religious language or
symbolism in state speech or on state property. But an argument that
a principle forbidding religious discrimination or religious persecution
unfairly limits states’ freedom to formulate their own church-state
policies is an argument against incorporation itself. By its nature,
incorporation of the religion clauses limits states and it is beyond
dispute that individual free exercise rights are one such limitation.
Thus, assessing the validity of State Blaine Amendments throws us,
not back on incorporation and federalism, but rather onto the key
question—which I have explored in this Article—of whether they
violate free exercise rights.

383. See, e.g., id. at 1154 (discussing the Washington Supreme Court’s decision on
remand in Witters I1] and arguing that “[w}hile secularists in Washington [State] were
confident that the state court was exercising legitimate authority to prevent indirect
aid to a religious school, the action by the state court also served to encumber the
constitutional right of the seminary student to choose a school that reflected his own
values and aspirations”).

384. See, e.g., DeForrest, supra note 20, at 605-06 (generally discussing federal
constitutional limitations on State Blaines that arise inevitably from incorporation).
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B. Selective Funding

State Blaine Amendments are in large measure concerned with the
destination and use of government funds. So, is my non-persecution
argument against State Blaines open to the basic objection that the
government can, indeed must, control how it spends its own limited
resources?*® The black-letter principles supporting this rejoinder, all
true in the abstract, roll off the tongue. Government is under no
obligation to fund the exercise of my constitutional rights—i.e., I have
a constitutional right to freely exercise my religion, but that alone
does not entitle me to a government-funded Bible.*®*® Government
may further its own policy choices through the government speech it
funds and the government programs it sponsors—effectively refusing
to endorse other legitimate policy choices and programs.®®
Government may create incentives to undertake certain behaviors
legitimately in the public interest through selective funding, even if, to
that extent, it creates disincentives to undertake other behaviors—
behaviors that may be “constitutionally protected.”® Are these
relatively straightforward maxims the answer to the State Blaine
riddle? Probing under their surface suggests these principles, better
understood, actually condemn the operation of the State Blaines for
largely the same reasons the non-persecution principle condemns
them.

First, it should be clear that the rejoinder that government need not
fund the exercise of constitutional rights adds nothing to the debate.
The non-persecution argument against State Blaines is not grounded
on the naked demand that, simply because religion is constitutionally
protected, religious persons and organizations are entitled to
government funding. Instead, the argument is that, because religion is
constitutionally protected, State Blaines may not exclude persons or
organizations from otherwise accessible government benefits simply
because they are religious. Non-persecution, therefore, is an
argument against religion-sensitive exclusion, not an argument
demanding religion-based inclusion. Furthermore, couching the

385. See, e.g., Rosenberger v. Rector & Visitors of the Univ. of Va., 515 U.S. 819,
832 (1995) (noting the “unremarkable proposition that the State must have
substantial discretion in determining how to allocate scarce resources to accomplish
its educational mission”); McConnell, supra note 165, at 989 (“The government
cannot spend money on everything. It must be selective.”).

386. See, e.g., McConnell, supra note 165, at 1001 & n.35 (stating that it is “surely
correct that there is no... general obligation” for government to “provide the
material resources necessary for the exercise of a constitutional right” (citing
DeShaney v. Winnebago County Dep’t of Soc. Servs., 489 U.S. 189, 198-200 (1989))).

387. See, e.g., Legal Servs. Corp. v. Velazquez, 531 U.S. 533, 541 (2001); Bd. of
Regents of the Univ. of Wis. Sys. v. Southworth, 529 U.S. 217, 229, 235 (2000);
Rosenberger, 515 U.S. at 833; Rust v. Sullivan, 500 U.S. 173, 193-95 (1991).

388. See, e.g., Harris v. McRae, 448 U.S. 297, 312-18 (1980); Maher v. Roe, 432 U.S.
464, 474-76 (1977).
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debate in terms of “funding religion” is misleading. Strictly speaking,
non-persecution does not ask that religion qua religion be funded at
all.®® But when a government funding program neutrally furthers
secular interests in, for instance, education, health care, or child care,
a religious person or organization seeks inclusion in the program on
the basis of being a qualified education, health care, or child care
provider—and not as a “religious” provider. It merely asks not to be
discriminated against because of its religious affiliation.*”

When government spends money to facilitate its own speech—
instead of creating public fora for the exchange of viewpoints—
logically, it should be able to make choices about the content of that
speech.*®' This principle overlaps with the similar notion that, when
government funds a program to convey a government message—i.e.,
“when it enlists private entities to convey its own message”—it may
“regulate the content of what is or is not expressed” in that
program.*? But, again, do these principles have anything relevant to
say about the operation of the State Blaines? First, notice that they
are only relevant to the narrow question of how State Blaines might
restrict a state government’s own speech or a state program enlisting
private entities to spread a government message. If the State Blaines
would typically mean that the government itself cannot use its funds
to speak in a religious voice or spread religious messages, then the
State Blaines do not add anything significant to preexisting federal
constitutional limitations on government speech.* A different

389. That request itself would run aground on the legitimate historical concerns
behind the religion-funding controversies of the early republic. See, e.g., Laycock,
supra note 156, at 48-49,

390. See, e.g., McConnell, supra note 17, at 184. McConnell argues that:

[W]hen the government provides financial support to the entire nonprofit
sector, religious and nonreligious institutions alike, on the basis of objective
criteria, it does not aid religion. It aids higher education, health care, or
child care; it is neutral to religion. Indeed, to deny equal support to a
college, hospital, or orphanage on the ground that it conveys religious ideas
is to penalize it for being religious.

Id. (emphasis omitted).

391. See, e.g., Velazquez, 531 U.S. at 541 (observing that “[w]e have said that
viewpoint-based funding decisions can be sustained in instances in which the
government is itself the speaker” (citing Southworth, 529 U.S. at 229, 235));
Rosenberger, 515 U.S. at 833 (recognizing “the principle that when the State is the
speaker, it may make content-based choices” such as when a public university
“determines the content of the education it provides”).

392. Rosenberger, 515 U.S. at 833 (citing Rust, 500 U.S. at 194, and Widmar v.
Vincent, 454 U.S. 263, 276 (1981)); see also Velazquez, 531 U.S. at 541.

393. It is doubtful, for instance, that government could craft funding programs to
further its own “religious” speech. This would cut against the dominant non-
establishment principle that government must have secular purposes for its laws. As
for the use of religious speech by government itself—e.g., religious language in a
presidential speech, or the employment of legislative chaplains by Congress—those
instances are either non-justiciable (presidential speech) or are permissible under the
Establishment Clause (chaplains). See, e.g., Marsh v. Chambers, 463 U.S. 783 (1983).
Perhaps a Blaine Amendment could be interpreted by a state government to forbid
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situation arises, however, if a State Blaine would prevent government
from including any person or organization in a government message
program, simply because of their religious identity or affiliation.**
This restriction would have nothing to do with government shaping
the content of its message—with regulating “what is or is not
expressed” in the context of its own program—nor with government
“tak[ing] legitimate and appropriate steps to ensure that its message is
neither garbled nor distorted by the grantee.” Precisely because it is
not plausibly related to the content of government expression, this
kind of categorical exclusion savors of disabling religious persons and
organizations because they are religious. It is hard to see how such a
policy would find constitutional shelter under the government speech
doctrine.

Finally, outside the sphere of its own messages, government may
use selective funding to create incentives to undertake certain private
behavior, at least indirectly creating a disincentive to undertake other
behavior.*® A contentious example is abortion: Government may
constitutionally structure Medicaid payments so that they are
available to pay for “childbirth” but not available to pay for
nontherapeutic abortions, thus creating an arguably strong incentive
in favor of childbirth, and against abortion, for Medicaid recipients.*’
Is this the answer to the State Blaine issue? Just as government may

the funding of state legislative chaplains or prayers, or to prohibit public officials from
using any religious language in public speeches, or to prohibit any religious symbolism
whatsoever on public property. As I explained supra, however, those applications of
a State Blaine to create a greater church-state separation than the federal
Constitution demands would probably not run afoul of the non-persecution principle,
because they do not plausibly limit anyone’s federal free exercise rights. See supra
notes 386-88 and accompanying text.

394, For example, one might claim that the inclusion of a religiously-affiliated
organization in a government message program would—even if the organization fully
complied with the speech requirements of the program-—nonetheless run afoul of a
State Blaine that forbade public funds from being spent “for the benefit of,” “in aid
of,” or “in support of” any “church,” “religious society,” or “religious institution.”
Similarly, one might claim such inclusion would constitute an “appropriation” of
public funds “in aid of” or “for the benevolent purposes of” a religious group.

395. Rosenberger, 515 U.S. at 833 (citing Rust, 500 U.S. at 196-200). Nor would it
be any less illegitimate if the same “anti-religious-participant” notion were expressed
in the government’s definition of the program itself—i.e., if the government program
were described as a “non-religious child care program.” See, e.g., Paulsen, supra note
226, at 666 n.32 (rejecting “definitional manipulation” of a limited public forum to
incorporate “the precise condition that is substantively unconstitutional”).

396. See, e.g., McConnell, supra note 164, at 39-40 (commenting on government’s
“power to create incentives for individuals to alter their conduct by providing
financial support to one choice and not to a substitute”).

397. See Harris v. McRae, 448 U.S. 297, 314 (1980) (constitutional protection
afforded a woman’s choice to have abortion “did not prevent [the state] from making
‘a value judgment favoring childbirth over abortion and... implement[ing] that
judgment by the allocation of public funds’” (quoting Maher v. Roe, 432 U.S. 464, 474
(1977)); see generally McConnell, supra note 165, at 989-92, 1000-01 (discussing
abortion funding decisions).



2003] STATE BLAINE AMENDMENTS 587

financially incentivize childbirth and thereby disincentivize the
constitutionally-protected right to choose an abortion, may
government also use selective funding to create financial incentives in
favor of secular or non-religious behaviors and the concomitant
disincentives to religious behaviors and affiliations? This reasoning
has some superficial appeal,®® but to accept it requires ignoring two
basic propositions. Generally, government may not use its selective
funding power to unconstitutionally penalize the exercise of
constitutional rights.*® Specifically, there is a profound difference
between the constitutionally-protected right to choose an abortion
and the constitutionally-protected right to free exercise of religion.

A distinction of constitutional magnitude lies between the
government’s mere refusal to fund the exercise of constitutional rights
and its penalizing the exercise of those rights by placing conditions on
access to government funds.*® This is not the place to plumb the
depths of the unconstitutional conditions doctrine,”” but its basic
tenets reveal that the State Blaines go beyond refusing to fund
religion and instead penalize religious identity, affiliation, and
purposes. As Michael Paulsen explains, the unconstitutional
conditions doctrine holds that “[g]lovernment may not condition one
legal right, benefit, or privilege on the abandonment of another legal
right, benefit, or privilege,” provided that (1) the government could
not directly command the abandonment of the right, benefit, or
privilege, and (2) the condition is not “directly germane to (in the
sense of being practically inseparable from) the nature of the right or
benefit itself.”*?> Crucial to applying the doctrine is “defining the

398. It was, for example, the rhetorical centerpiece of Judge McKeown’s dissent in
Davey. See Davey v. Locke, 299 F.3d 748, 764-66 (9th Cir. 2002) (McKeown, J.,
dissenting).

399. See, e.g., Sullivan, supra note 344, at 1415 (“Government use of funding
leverage can exert coercion, as a long line of constitutional conditions decisions
suggests.”); McConnell, supra note 165, at 1015 (noting that “[a] common
understanding of constitutional law is that although the government has no obligation
(absent exceptional circumstances) to subsidize the exercise of constitutional rights, it
is forbidden to penalize the exercise of those rights™).

400. See McConnell, supra note 165, at 989 (asking “when is the government’s
refusal to fund a constitutionally protected choice an impermissible ‘burden’ on the
exercise of the right?”); see also Davey, 299 F.3d at 754-55 (stating that government
“may selectively sponsor or pay for programs that it believes to be in the public
interest” but “government may not deny a benefit to a person because he exercises a
constitutional right” (citing Regan v. Taxation With Representation, 461 U.S. 540, 545
(1983))).

401. See generally Richard A. Epstein, Unconstitutional Conditions, State Power,
and the Limits of Consent, 102 Harv. L. Rev. 5 (1988); Michael W. McConnell,
Unconstitutional Conditions: Unrecognized Implications for the Establishment Clause,
26 San Diego L. Rev. 255 (1989); Kathleen M. Sullivan, Unconstitutional Conditions,
102 Harv. L. Rev. 1413 (1989); see, e.g., Paulsen, supra note 226, at 665 n.30 (noting
proliferation of scholarly refinements of unconstitutional conditions doctrine}).

402. Paulsen, supra note 226, at 664-65. The “directly germane” proviso is
necessarily narrow, referring to “conditions that are directly ‘germane,’ in the strong
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exact nature of the ‘right’ which is being conditioned” in order to
“provide a determinate, baseline point-of-reference against which the
constitutionality of the condition may be judged.”*® How do the State
Blaines fare under these principles? Take Witters and Davey as
examples.

On the strength of its Blaine Amendment alone, Washington State
essentially said to Larry Witters and Joshua Davey, “You may have
access to state educational aid, on the condition that you not use the
money for ministry training (Witters) or for a theology degree
(Davey).”*™ Apart from their religious plans, Witters and Davey
were, of course, eligible for the funds. Was Washington simply
refusing to fund their religious choices, or was Washington wrongly
penalizing the exercise of their constitutional right to free exercise?
First, we must define the exact nature of the rights being conditioned.
It is not difficult to imagine, just as the Supreme Court did in
McDaniel, that Witters’ and Davey’s free exercise rights encompassed
their pursuit of religious vocations.*” Washington asked Witters and
Davey to abandon those rights in order to participate in state
educational funding. = Washington, of course, could not have
commanded this abandonment directly. Nor, importantly, was the
condition imposed on access to the funds directly germane to the
nature of the funds themselves. That is, the fact that instruction was
religious was not fundamentally at odds with the neutral provision of
educational funds for the handicapped (Witters) or for high-achieving
students in certain income brackets (Davey).*® It is thus difficult to
escape the conclusion that Washington did more than refuse to fund
the exercise of Witters’ and Davey’s constitutional rights; instead,
Washington penalized the exercise of those rights by exacting the loss
of all state educational assistance.*”

sense of being inextricably intertwined with the nature of the right or benefit itself.”
Id. at 666 n.32. The exception is narrow, explains Paulsen, to prevent government
from “circumvent[ing] the general rule against unconstitutional conditions by the
expedient of simply defining its ‘limited’ public forum in terms of the precise
condition that is substantively unconstitutional.” Id.

403. Id. at 665. Similarly, Michael McConnell explains that, in assessing selective
funding problems, one must first engage in “careful consideration of the nature of the
constitutional right implicated by the funding decision, including the nature of the
countervailing interests of the government.” McConnell, supra note 165, at 992.

404. See supra notes 1-4, 326-36.

405. See McDaniel v. Paty, 435 U.S. 618, 626 (1978); see also id. at 632, 635
(Brennan, J., concurring) (arguing that ministerial exclusion penalizes both religious
belief and status).

406. Imagine, by contrast, that Witters’ or Davey’s religious use of the funds would
have independently violated the Establishment Clause. Perhaps only in that sense
would a “no religious use” condition on the funds have been “directly germane” to
the funding program. Of course, in that instance, the condition would merely
duplicate the federal non-establishment constraints on Washington.

407. The loss of all scholarship funds underscores the penalizing nature of
Washington’s condition. This was not a case where someone is merely forced to
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But is this analysis inconsistent with the Supreme Court’s decisions
that allow government to fund childbirth but not abortion? Briefly,
no.*® The abortion right and the free exercise rights at issue here are
not congruent. Government is not required to act in an evenhanded
way as between abortion and childbirth; it must refrain from imposing
an undue burden on a woman’s choice to have an abortion.*®
Government, however, has a legitimate interest in the protection of
fetal life throughout pregnancy.*'® Thus, short of unduly burdening
abortion rights, government is free to promote childbirth.*"! In other
words, encouraging childbirth is a legitimate government purpose that
is legally and logically separable from objective hostility to the
abortion right.*?> Government can therefore encourage childbirth in

“bear the costs” of exercising constitutional rights, but rather a case in which someone
is “made worse off than he would have been had he not exercised” those rights. See
McConnell, supra note 165, at 1015 (emphasis added). Because of their religious
choices, Witters and Davey lost the entire scholarship, not merely the amount of
money that might have gone toward “religious” instruction or training. Compared to
a scholarship student enrolled, say, in biochemistry or philosophy, Witters and Davey
are not merely “poorer,” proportionally speaking; instead, they have been excluded
from the funds altogether. A wholesale exclusion from benefits, as opposed to a
reduction in benefits only “to the extent of the cost of exercising the constitutional
right,” is more in the nature of a penalty. See generally id. at 1015-19.

408. Michael McConnell exhaustively explores various answers to this question in
his Selective Funding article. See McConnell, supra note 165.

409. See Planned Parenthood v. Casey, 505 U.S. 833, 874 (1992) (state regulation
violates constitutional guarantee of liberty only if it “imposes an undue burden” on
woman’s choice to abort); see also Maher v. Roe, 432 U.S. 464, 473-74 (1977)
(explaining that Roe v. Wade, 410 U.S. 113 (1973), did not declare an “unqualified
‘constitutional right to an abortion’ but rather protected a woman from “unduly
burdensome interference with her freedom to decide whether to terminate her
pregnancy”). Casey explained that an undue burden is “a shorthand for the
conclusion that a state regulation has the purpose or effect of placing a substantial
obstacle in the path of a woman seeking an abortion of a nonviable fetus.” 505 U.S.
at 877.

410. See Casey, 505 U.S. at 876 (referring to “the recognition that there is a
substantial state interest in potential life throughout pregnancy”); see also id. at 875
(observing that “in practice” Roe’s trimester framework “undervalues the State’s
interest in the potential life within the woman™).

411. Seeid. at 878

To promote the State’s profound interest in potential life, throughout
pregnancy the State may take measures to ensure that the woman’s choice is
informed, and measures designed to advance this interest will not be
invalidated as long as their purpose is to persuade the woman to choose
childbirth over abortion. These measures must not be an undue burden on
the right.
Id.; see also McConnell, supra note 165, at 1034-38 (describing, pre-Casey, an
alternative to a pure “privacy” rationale for abortion rights, one recognizing that “the
government’s interest in protecting unborn life is legitimate, but limited to non-
coercive means”).

412. See McConnell, supra note 165, at 1006 & n.49 (explaining the difference
between reasons for selective funding that are “hostile” to rights—i.e., reasons that
“depend for their persuasive power upon antipathy to the exercise of the rights in
question”—and “non-hostile” reasons that “could be accepted even by proponents of
the affected rights,” even if they were not persuaded by them) (emphasis omitted).
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its own speech and can structure programs like Medicaid to fund
family planning services that include childbirth but exclude abortion.
By contrast, government must adopt a distinctly more agnostic
stance toward religion. The notion that government funds could be
spent in order to incentivize “the secular” over “the religious” simply
flies in the face of a century-and-a-half of religion clause
jurisprudence. Non-establishment doctrine has long recognized that,
just as government may not prefer religion over non-religion, it also
may not prefer non-religion over religion.*® Similarly, the Free
Exercise Clause, as originally understood and as confirmed by Smith
and Lukumi, forbids laws that adopt a hostile stance toward religion—
where laws overtly or covertly target religion qua religion—and not
where neutral laws incidentally burden religious exercise.** Finally,
the religious speech cases, based on equal access to public fora for
religious and non-religious viewpoints alike, are impossible to square
with a government interest in furthering the secular over the
religious.’> None of this is contradicted by the proposition that laws
must have secular objects—certainly they must, but they also cannot
have “encouragement of non-religion and discouragement of religion”
as an object. That is, when laws have a genuinely secular purpose,
they are simply agnostic toward religion; but when a law has as its

413. See, e.g., Everson v. Bd. of Educ.,, 330 U.S. 1, 18 (1947) (stating that “State
power is no more to be used so as to handicap religions than it is to favor them” and
that the First Amendment “requires the state to be a neutral in its relations with
groups of religious believers and non-believers; it does not require the state to be
their adversary”); Bd. of Educ. v. Grumet, 512 U.S. 687, 717 (1994) (O’Connor, I,
concurring) (“The Religion Clauses prohibit the government from favoring religion,
but they provide no warrant for discriminating against religion.”).

414. See supra Part IV.A. This forecloses the suggestion that there persists in free
exercise jurisprudence a general form of balancing test analogous to the abortion-
rights inquiry. Admittedly, the Sherbert line of unemployment compensation cases
engaged in such balancing. See Employment Div. Dep’t of Human Res. v. Smith, 494
U.S. 872, 883 (1990) (discussing the Sherbert balancing test); see also Sherbert v.
Verner, 374 U.S. 398, 402-03 (1963). And, relying on Sherbert, Judge McKeown
claimed in her Davey dissent that a “substantial burden” test was still the controlling
standard for free exercise violations. See Davey v. Locke, 299 F.3d 748, 763-64 (9th
Cir. 2002) (McKeown, J., dissenting). It is difficult to square that view with Smith,
however. See Smith, 494 U.S. at 883-85 (confining applicability of Sherbert to cases,
like the unemployment compensation context, where a benefit program invites
“individualized governmental assessment of the reasons for the relevant conduct,”
essentially empowering government to determine whether religious reasons justify
compensation). Smith explicitly excludes any form of Sherbert balancing from cases
involving “across-the-board criminal prohibition on a particular form of conduct.” Id.
at 884. In my view, the best reading of these passages from Smith is that Sherbert is
essentially dead, insofar as it advocates a “balancing” approach to free exercise
challenges to general laws. See id. at 885 (stating that “[t}he government’s ability to
enforce generally applicable prohibitions of socially harmful conduct, like its ability to
carry out other aspects of public policy, ‘cannot depend on measuring the effects of a
governmental action on a religious objector’s spiritual development’™ (citation
omitted) (emphasis added)).

415. See supra notes 301-10, 320-25.
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purpose the encouragement of non-religious purposes, it is hard to
understand that purpose, legally or logically, apart from an objective
hostility to religion itself.*

Thus, the application of the Washington State Blaine to Witters and
Davey appears to constitute an impermissible penalty on their
exercise of religion under the unconstitutional conditions doctrine.
This accords with Michael Paulsen’s broad statement of the doctrine
as applied to religious persons and groups seeking equal access to
public fora or public benefits. Paulsen argues that “government may
not condition a religious speaker or group’s equal access to a public
forum, public benefit, or any otherwise generally available privilege
on the religious speaker or group’s abandonment of rights of religious
autonomy, identity, self-definition, self-governance, or religiously-
motivated conduct.”*” Notice how Paulsen’s statement of the
unconstitutional conditions doctrine interacts with the non-
persecution principle. Government may not broadly and neutrally
offer benefits—whether in the form of access to a public forum, to
public funding, or to inclusion in government programs—but
essentially exclude religious recipients by attaching religion-sensitive
conditions to those benefits.

We can plausibly understand the State Blaines’ targeted exclusion
of religious persons, groups, and purposes from public benefits in this
alternate way, as a generalized condition that these persons and
groups abandon their religious identity, affiliation, or purpose in order
to access public benefits. The unconstitutional conditions doctrine
suggests that such a condition typically amounts to a penalty on the
exercise of religion. Government generally cannot condition access to
a legal benefit on the abandonment of religious purposes, identity, or
affiliation. Of course, government could do so if it could command
the abandonment directly—but it is hard to imagine that government
could ever plausibly do that. More importantly, when would such a
condition be so directly germane to the benefits offered that
government would have no choice but to exclude religious persons or
groups from access to them? One plausible answer, of course, is if the
federal Establishment Clause affirmatively forbade religious inclusion
in those benefits. But, as we have seen, non-establishment law today
will rarely compel exclusion of religious persons or groups from
neutrally-available government benefit programs.*®  Thus, the
unconstitutional conditions doctrine suggests that when states,
through their State Blaines, try to reach beyond the Establishment
Clause in this way—excluding religious persons and groups from

416. See McConnell, supra note 165, at 1006 & n.49.
417. Paulsen, supra note 226, at 667.
418. See supra note 264.
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neutrally available benefits because they are religious—states
unconstitutionally punish religious exercise.*"®

Generally, this section addresses a rejoinder to my argument
grounded in government’s ability to control how and why it spends
money. It suggests that the general proposition that government must
selectively allocate its resources sheds no light on the debate. It also
suggests that, when government itself is speaking or spreading its own
message through private entities, State Blaines may plausibly operate
to require state government to speak in a non-religious voice. But it is
doubtful that State Blaines could legitimately require state
governments to restrict the participation of religious persons or
groups in government message programs simply because they are
religious. Such a categorical restriction has little to do with
government’s ability to shape its own message. Finally, the range of
legitimate government purposes suggests that, while government may
legitimately (albeit, non-coercively) structure subsidies to encourage
childbirth over abortion, government may not legitimately encourage
non-religion over religion. Relatedly, the unconstitutional conditions
doctrine suggests that government may not legitimately condition
access to public benefits on recipients’ abandonment of religious
identity or affiliation. The State Blaines’ overall exclusion of religious
persons, groups, and purposes from participation in public benefits
runs aground on these principles. More generally, however, the
“funding” rejoinder to my non-persecution argument, much like the

419. Much of the current debate over unconstitutional conditions on religious
participation in public benefits addresses more subtle conditions on religious
providers. The debate centers on whether religious providers’ access to public
benefits can be conditioned on their abandonment of principles or practices
connected to their religious identity. For instance, may religious schools’
participation in a neutral voucher program be conditioned on their not discriminating
in selecting students on the basis of religion? On their not discriminating in hiring
teachers on the basis of religion? On their agreement not to require voucher students
to participate in religious observance or instruction? On their agreement not to
impart religious teaching that may run afoul of anti-discrimination laws? See, e.g.,
Paulsen, supra note 226, at 662-63; Lupu & Tuttle, supra note 19, at 972-82; see
generally Symposium, Public Values in an Era of Privatization, 116 Harv. L. Rev. 1212
(2003). This important inquiry is beyond the scope of this Article. But my assessment
of the unconstitutional conditions doctrine, as applied to State Blaines, does suggest
some general answers. It would seem, generally speaking, that such conditions cannot
have the object or effect of circumventing the foundational principles of religious
non-discrimination. That is, if the general principle is that government may not
exclude religious providers from otherwise available benefits, government cannot
then condition participation in a way that essentially accomplishes the same thing.
Such conditions would not be genuinely neutral. So, for instance, a public university
cannot condition religious groups’ access to generally available funds or fora on the
groups’ not “discriminating” on the basis of religion in selecting its officers. See
Paulsen, supra note 226, at 691. Similarly, government cannot condition religious
schools’ participation in a voucher program on the schools’ not teaching religious
tenets that “discriminate” against other religions or against behavior objectionable
from their religious standpoint. The issues here quickly become far more complex,
but this is not the occasion to explore them more fully.
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“federalism” rejoinder, begs the foundational question posed by non-
persecution: In the allocation of otherwise available public benefits,
may government constitutionally discriminate against religious
persons, organizations, or purposes because they are religious? The
answer provided by constitutional text, structure, history, and
jurisprudence is a consistent and resounding no.

VI. CONCLUSION

This extended analysis of the State Blaine Amendments has focused
on the historical context in which the State Blaines developed and also
on the legal context in which they currently operate. The State
Blaines arose during a period of divisive national upheaval over the
issue of funding Catholic schools. They are a legal residue of that
crisis, representing a set of judgments about the relationship between
religion and the public square, and they persist to the present day in
almost forty state constitutions. The State Blaines use a variety of
linguistic formulas, but they are united by an overarching purpose—to
exclude religious persons and groups from the equal enjoyment of
public benefits. Given the sentiments motivating their birth, we
should not be surprised that the general operation of the State
Blaines, from today’s vantage point, is out of harmony with the
foundational currents of the Supreme Court’s religion clause
jurisprudence. One of those currents in particular calls the State
Blaines into serious question—the Court’s consistent condemnation of
laws that target religious belief, worship, status, and affiliation for
disfavored treatment.

In this Article, I have focused on the likely operation of State
Blaines implicated when public benefits are made generally available
to religious and non-religious persons and groups on a neutral basis.
As broad and varied as the State Blaines are, they will likely operate
legitimately in some limited areas.*’ But in this increasingly common
context—seen in the rise of “voucher” programs and “charitable
choice” movements—the operation of the State Blaines raises serious
constitutional questions under the First Amendment. When the State
Blaines exclude persons and groups from participation in broad-based
social programs, they single out religion for disfavored treatment.
That disfavor cannot be justified by states’ own federalism interests,
nor by their prerogative to selectively fund certain activities over
others. The Supreme Court has never approved a law that singles out
religious persons or groups for special burdens because of their
religious character. When the Court finally takes the constitutional
measure of the State Blaines—and it will have that chance this term—
the State Blaines are likely to fall.

420. See supra Part I11.
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