








DALE AND PRIVA TE SCHOOLS

Conceding that the interests of parents and children are often in
harmony and interdependent, and that family life is an important part
of a child's self-conception, Dwyer nevertheless maintains that the
focus in legal disputes over child-rearing should be on the child's
interests rather than on the rights of parents.224  He argues that
focusing on the child's interests will enable the state to play a bigger
role in the care and education of children, and to support state
intervention on behalf of children where parents engage in harmful
parenting practices.225

Dwyer asserts that the focus on the child's interests will not result in
unwarranted state intrusion into the family by suggesting that such a
focus will also serve to limit the extent of permissible state
intervention. 226  Acting as agent for the child, the parent may act
against the state in the child's best interests should the state intrude
too far. With regard to education, increased state regulation of
schools will not result in children being standardized, because parents
will continue to convey their beliefs to their children at home and
because schools value individuality and diversity.228

Part III takes up these themes in a discussion of the state's interest
in education. This part examines the Baden-Powell hypothetical
within the analytical framework established by the Court in Roberts.

III. ANALYZING THE BADEN-POWELL HYPOTHETICAL UNDER THE
COMPELLING STATE INTEREST TEST

The Roberts test, as articulated by the Dale Court, sets out a three-
step inquiry into whether an anti-discrimination law abrogates the
right of free association: (1) whether the organization engages in
expressive activity; (2) whether the inclusion of the plaintiff interferes
with the organization's expression; and (3) whether the state has a
compelling interest which justifies any interference with the
organization's expression, and if so whether it has advanced its
interest through the least restrictive means of achieving its end.229

This part analyzes the Baden-Powell hypothetical using the above
three-step inquiry. Section A concludes that Baden-Powell engages in
expressive activity and is entitled to the iight of free association.
Section B argues that the inquiry into whether Doe's continued

224. Id. at 1378-79.
225. See id. at 1372.
226. See id. at 1438.
227. Id.
228. See id. at 1444. Dwyer was probably responding to concerns raised by the

Court in Meyer v. Nebraska in its disturbing evocation of Plato's Commonwealth and
of Sparta, where children were separated from their parents and placed under state
supervision, so as to "submerge the individual and develop ideal citizens." 262 U.S.
390, 401-02 (1923).

229. See supra Part I.C.4 (discussing Dale).

2003] 2627



FORDHAM LAW REVIEW

presence at Baden-Powell interferes with the school's expression is
fact-specific and not foreclosed by Dale. Section C contends that the
state's compelling interests in employment and education should
prevail over Baden-Powell's expressive association claim.

A. Expressive Activity

The first inquiry is easily answered. In Runyon, the Court clearly
treated private schools as organizations enjoying the right of
expressive association, and the educational process as implicating the
right of intimate association.21  In Roberts, the Court again identified
the education of children as an activity protected by the intimate
association right,2 31 and Justice O'Connor, in her concurrence, listed
the "instruction of the young" as an example of expressive activity.232

Under Carpenter's theory of schools as quasi-expressive associations,
the school's choice of teachers is an expressive activity shielded by the
freedom of association. There is no question that Baden-Powell, a
private school engaged in the education of boys and young men, is
entitled to claim that its dismissal of Doe is protected by the First
Amendment rights of expressive and intimate association.

B. Interference with Expression

The second inquiry would appear to be foreclosed by the Dale
majority's deference to the organization's statement of what its
expression is and what would impair that expression.2 33 Baden-Powell
has asserted that it does not approve of homosexuality and refuses to
endorse any statement that legitimizes such conduct. The majority's
conclusion that an instructor, by virtue of being openly gay,
necessarily imports a pro-homosexual message into an organization,234

also seems to cut off further examination of the issue.
The equation of "coming out" with pro-homosexual speech,

however, deserves closer attention. In support of its conclusion that
Dale's presence would force the Boy Scouts to express a message to
its members and to the world that it condoned homosexual behavior,
the Court noted that Dale was both a leader in the gay community
and a gay rights activist.235 If Dale had, instead, been merely a
member of his college's gay and lesbian organization, and had never
prominently participated in gay rights activities, it would not logically

230. See supra notes 86-94 and accompanying text.
231. See supra notes 46-50 and accompanying text.
232. Roberts v. United States Jaycees, 468 U.S. 609, 636 (1984) (O'Connor, J.,

concurring).
233. See supra note 147 and accompanying text.
234. See supra note 149 and accompanying text.
235. See supra note 149 and accompanying text.; see also Paulsen, supra note 13, at

1933 (stating that "Dale's public homosexuality, and public press attention to his
views" caused his expulsion from the Boy Scouts).
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follow that his presence would force the Boy Scouts to send any
message endorsing homosexuality. In fact, one year after the Dale
decision, a Washington, D.C., commission on human rights ordered a
local Boy Scouts organization to reinstate a gay troop leader,
explaining that, unlike the facts in Dale, the scoutmaster in question
had not been a leader in the gay rights movement.236 Therefore, it
would appear that the outcome in the Baden-Powell hypothetical
should depend on nuances in the facts. Specifically, the result should
hinge upon the nature of the message expressed by Doe and the
context in which it was conveyed.

The following three scenarios provide examples of Doe's
involvement in the hypothetical gay and lesbian organization,
illustrating a spectrum of expression from passive to activist. In the
first scenario, Doe, in his capacity as co-president of the gay and
lesbian organization, represents the organization to a local newspaper
as a support group for homosexual individuals rather than as a
lobbyist for gay rights. Under these facts, it would be difficult for
Baden-Powell to claim that Doe's presence as a teacher forced the
school to send a message endorsing homosexual behavior because
Doe's message would lack the confrontational tone customarily
coupled with a more activist agenda.

In the second hypothetical, Doe makes a statement concerning gay
and lesbian individuals' need for homosexual role models. A court
could regard this statement as being part of a more assertive agenda,
similar to GLIB's intent to celebrate homosexual identity and to
express solidarity with New York's Irish gay and lesbian marchers.237

According to the analysis in Hurley, this may be enough to violate
Baden-Powell's free association right by altering the school's
expression that homosexuality is unacceptable. 238 It is questionable,
however, whether a school, like a parade, could reasonably be viewed
as endorsing its employees' communications outside of work.239

In the final scenario, Doe makes a statement exactly like Dale's,
stating that homosexual teenagers need gay role models. 2

1 Given
Doe's position as a teacher in a boys' school, such a statement falls at
the activist end of the spectrum because a court might reasonably view

236. The scoutmaster, Michael Geller, had joined the Boy Scouts when he was
eleven and, like Dale, had attained the rank of Eagle Scout before becoming a
scoutmaster. See Fox News: Special Rep. with Brit Hume (Fox Broadcasting Co.,
June 22, 2001), available at 2001 WL 5000750. But see Spencer S. Hsu, U.S. House
Vote Backs Gay Benefits; D.C. Workers' Partners Would Get Coverage, Wash. Post,
Sept. 26, 2001, at B1 (reporting that the House voted 262 to 152 to set aside the
commission's ruling), available at 2001 WL 28359856.

237. See supra text accompanying note 129.
238. See supra text accompanying notes 135-37.
239. See, e.g., Shelton v. Tucker, 364 U.S. 479, 488 (1960) (stating that the

determination whether a teacher was fit to teach should not hinge on his affiliations
outside of school); supra note 154.

240. See supra note 143 and accompanying text.
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it as tantamount to a declaration of intent on Doe's part to serve as
advisor and role model to any of his students who might wish to
discuss their sexual orientation with him, or even as an invitation to
his students to do so. Following the Roberts line of cases, this
situation should be easily resolved in the school's favor under the
organization's undisputed right to exclude members who express
views at odds with the views of the organization.24'

The Dale Court articulated a standard of deference to expressive
organizations that raise a free association defense in an anti-
discrimination action, but its claim to rely solely on the litigation
claims of the organization is belied by its own (admittedly minimal)
review of the facts.242 More important, the Court voiced the caveat
that an expressive association may not insulate itself from anti-
discrimination laws just by claiming that inclusion of an unwelcome
member would hamper its message. 243 The Court's warning implies
that some bottom line assessment of the record must be made by the
Court, otherwise all expressive association claims could readily be
tailored to state a prima facie case of infringement.244

Even if one were to take the Court's pronouncements at face value,
however, and to assume that Baden-Powell's litigation claims are
sufficient to show both that the school expresses disapproval of
homosexuality and that Doe's inclusion would unconstitutionally
abridge that expression, the inquiry does not end there. The Court
would still need to undertake the compelling state interest prong of
the inquiry.

C. Compelling State Interest

In the Baden-Powell hypothetical, there are two interests that the
state could claim to be compelling: the regulation of employment and
the overseeing of education. The Court has established the standards
to be applied. The state's interest will not validate a "severe
intrusion" on the organization's free association right.245 The Court
must determine whether the application of state anti-discrimination
law would present a "serious burden[] 246 or have a significant effect
on associational activities or compel organizations to "abandon their
basic goals. '247 A "slight infringement" of associational rights may be
justified by a state's compelling interests.248

241. See supra note 125 and accompanying text.
242. See supra notes 147-49 and accompanying text.
243. See supra note 149.
244. See supra note 147 (outlining the Dale dissenters' views on the majority's

deferential standard to an organization making a free association claim).
245. Supra note 152 and accompanying text.
246. Roberts v. United States Jaycees, 468 U.S. 609, 626 (1984).
247. Bd. of Dirs. of Rotary Int'l v. Rotary Club of Duarte, 481 U.S. 537, 548 (1987).
248. Id. at 549.
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1. Employment

The Court's freedom of association cases have consistently tracked
the economic model of equal opportunity. In Runyon, the Court
supported its holding by equating opportunity to obtain an education
with employment opportunity.249  The Roberts trilogy of cases
emphasized the importance of increasing access to benefits that
carried the promise of future economic advancement for historically
disadvantaged groups.254 Hurley and Dale, in contrast, were about
access to "civic space," that is, the full participation of homosexuals in
social and political discourse. 2 ' Although the latter may be the front
where gay rights activists choose to wage their battle in the culture
war, 25 2 it is apparent from the outcomes in Hurley and Dale that the
Court perceives a greater constitutional dilemma in sustaining this
discursive right against an expressive association claim than in
protecting the right to equal economic opportunity. This section
argues that where economic interests such as employment are at
stake, however, the Court has upheld a state's interest in ensuring
equal opportunity against an expressive organization's free association
claim.

That the federal government itself regards equal employment
opportunity in the field of education to be a compelling interest is
evident in Congress's inclusion of educational institutions and
educators within the purview of Title VII in 1972, repealing an initial
grant of exemption.253 Congress was well aware of the importance of
diversifying the teaching staff of educational institutions.254 The
House Committee on Education and Labor emphasized that women
and members of racial minorities had been denied opportunities to
undertake serious scholarship in positions of comparable
responsibility and prestige to those available to white males, and that
these opportunities should now be made accessible to them.255 The
government's compelling interest was to stem the unreflecting
transmission of stereotypes about these underrepresented groups,
which would perpetuate continuing discrimination.256

The Committee also highlighted the important role of educational
institutions in exposing the young to a variety of ideas that would
influence their later development.257  Congress thus considered
combating irrational prejudice to be crucial enough to overcome

249. See supra note 95 and accompanying text.
250. See supra Part 1.C.2.
251. See supra notes 157-63 and accompanying text.
252. See id.
253. See supra notes 64-65 and accompanying text.
254. See House Comm. on Educ. and Labor, supra note 64, at 79-80.
255. See id.
256. See supra notes 67-68 and accompanying text.
257. See supra note 67 and accompanying text.
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scruples about interfering with the prerogative of academic
institutions to decide "who may teach," long a treasured part of our
"tradition of academic freedom. 258 Although courts must take care
not to appropriate a role best undertaken by educators themselves in
judging the qualifications of their colleagues, 2 9 academic freedom
does not encompass the right to engage in discriminatory employment
practices.26 Courts have the duty of ensuring that legislative goals are
honored.26 '

Although Title VII does not protect individuals on the basis of
sexual orientation, states that treat sexual orientation as a protected
class have used it as a model in enacting their own employment
discrimination laws.26 2 Since Title VII only allows the enactment of
state laws which expand or are consistent with its provisions,2"3 Title
V1I's framework and legislative history demonstrate co-extensive
parameters governing the permissible reach of state employment
discrimination laws.

Courts have staunchly upheld Title VII claims within the limits of
the legislative mandate. For example, lower courts in three cases
decided disputes involving private sectarian schools which had
dismissed unmarried pregnant employees-two were teachers and one
a librarian-claiming that they had violated the moral codes laid down
by the schools. 24 The courts ruled that if the employees' pregnancies
prompted their dismissal, that would be discrimination on the basis of
sex and prohibited by Title VII. 2 5 However, if the schools could
prove that they applied their moral codes equally in making
employment decisions regarding both male and female employees,
then they could rely on the exemption that Title VII allows to

258. Lieberman v. Gant, 630 F.2d 60, 67 (2d. Cir. 1980) (quoting Sweezy v. New
Hampshire, 354 U.S. 234, 263 (1957)). Senators Allen (Alabama) and Ervin (North
Carolina) brought an amendment to exclude religious and educational institutions
from Title V1I. See 118 Cong. Rec. 1977 (1972), reprinted in Legislative History of the
EEOA, supra note 64, at 881. In the Congressional debate over this amendment,
Senator Allen argued that the "overzealous proposal" to repeal the initial exemption
for educational institutions would "subvert academic freedom." 118 Cong. Rec. 1993
(1972) (statement of Sen. Allen), reprinted in Legislative History of the EEOA, supra
note 64, at 1254. He emphasized that the passage of the proposal would seriously
jeopardize "[olbjective criticism, independent judgment, [and] the search for truth
unhampered by transient political interests." Id. Nonetheless, the amendment was
defeated by fifty-five votes to twenty-five. See 118 Cong. Rec. 1995 (1972), reprinted
in Legislative History of the EEOA, supra note 64, at 1259.

259. See Kunda v. Muhlenberg Coll., 621 F.2d 532, 547-48 (3d Cir. 1980).
260. See Lieberman, 630 F.2d at 67.
261. See Kunda, 621 F.2d at 552.
262. See supra notes 74-78 and accompanying text.
263. See supra notes 72-73 and accompanying text.
264. Ganzy v. Allen Christian Sch., 995 F. Supp. 340, 345 (E.D.N.Y. 1998); Vigars

v. Valley Christian Ctr., 805 F. Supp. 802, 804-05 (N.D. Cal. 1992); Dolter v. Wahlert
High Sch., 483 F. Supp. 266, 267-68 (N.D. Iowa 1980).

265. Ganzy, 995 F. Supp. at 349; Vigars, 805 F. Supp. at 806; Dolter, 483 F. Supp. at
270.
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religious institutions to discriminate on the basis of religion.26
' Two

courts pointed out, however, that because only women could ever be
fired for becoming pregnant outside of wedlock, there was a strong
inference that the dismissals involved sex discrimination.6 7

One school challenged Title VII on constitutional grounds, claiming
that it violated the First Amendment's Establishment and Free
Exercise Clauses.26

' The court held that Title VII violated neither.
Title VII had. a secular purpose and did not "promote or inhibit
religion"; its proscriptions were not targeted at either religious beliefs
or practices.269

Doe's case is analogous. Baden-Powell objects that Doe's openly
gay status offends its expressive position that homosexuality is
.immoral. It claims constitutional protection under the First
Amendment free association right. In. Dale, an expressive
organization's objection to homosexuality on moral grounds was
sufficient to justify the exclusion of a volunteer gay scoutmaster in
contravention of a state's public accommodations law, even though he
had made a prima facie case of discrimination on the basis of sexual
orientation.2"" In an employment context, however, given the Court's
past recognition that a state's interest in ensuring equal economic
opportunity is compelling, it is not self-evident that Dale should defeat
a homosexual employee's prima facie case of discrimination where the
state has made sexual orientation a protected class in its employment
discrimination law. Instead, the pregnancy cases decided under Title
VII indicate that Doe should have at least as strong a case as the
unmarried women plaintiffs.

Unlike the sectarian schools in the pregnancy cases, Baden-Powell
is a secular institution. Title VII does not exempt secular entities from
its proscriptions on the basis of moral beliefs. That limited carve-out
is only for religious organizations.27 Even against Establishment
clause and Free Exercise claims by a religious school, however, the
Court upheld Title VII's constitutionality.272 Free association is only a
derivative right compared to the Establishment and Free Exercise
prerogatives which are fundamental.273 Given that Title VII does not
violate the religion clauses, it is hard to see how a court could hold

266. Ganzy, 995 F. Supp. at 349; Vigars, 805 F. Supp. at 806-07; Dolter, 483 F. Supp.
at 270 n.5. Title VII carves out a limited exception for religious institutions. Section
702 allows a religious organization to discriminate only with respect to the
employment of individuals of a particular religion in the carrying on of any of its
activities, whether religious or secular. Title VII's other proscriptions against
discrimination still apply. See Vigars, 805 F. Supp. at 806-07.

267. Ganzy, 995 F. Supp. at 344; Vigars, 805 F. Supp. at 808.
268. Vigars, 805 F. Supp. at 809.
269. Id. at 809-10.
270. See supra Part L.C.4.
271. See supra note 266 and accompanying text.
272. See supra note 269 and accompanying text.
273. See supra note 31 and accompanying text.
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that a state law modeled on Title VII would be unconstitutional as
applied to a secular school's derivative free association right.

The state's compelling interest in regulating employment provides
one strong argument against the expressive association right of a
private school to discriminate against homosexual teachers. The next
section contends that the state has a second compelling interest in the
regulation of education.

2. Education

The free association claim of a private school implicates a matrix of
closely intertwined competing interests: the school's right, as an
expressive association, to conduct its expressive activities free of state
intervention; the state's interest in regulating education, which
necessitates supervision of schools; the parents' intimate association
prerogative to direct the education of their children; and the children's
entitlement to exercise their First Amendment rights in the
educational process.

The Court's jurisprudence on schools has never declared any of
these rights to be paramount as a matter of law. In Meyer and Pierce
the Court affirmed that states may not ban the existence of private
schools, dictate what they shall teach, nor prevent parents from
sending their children to private schools. 274 The Court has also long
recognized that the state has an unquestionable interest in regulating
both private and public schools. 275 In Pierce, for example, the Court
stated that the state may "inspect, supervise, and examine [all
schools], their teachers and pupils. ''27  Thirty years later, in Brown v.
Board of Education,277 the Court declared that "education is perhaps
the most important function of state and local governments. ' 27

1

The question, then, is not whether, but the extent to which the state
may permissibly regulate private schools. The answer depends on two
inter-related issues: (1) what we deem to be the purpose of education,
and (2) who shall have the authority to decide between competing
conceptions of educational purpose. This section argues that liberal
education best prepares the young to be citizens in a democratic
society. It further contends that a conception of parental authority as
one of trusteeship rather than ownership is more consistent with this
model of education, and that the authority to make educational
decisions should be balanced between state and parent with reference
to the interests of the child. Applying these principles to the Baden-
Powell hypothetical, this section concludes that private schools should

274. See supra notes 204-06 and accompanying text.
275. See, e.g., Pierce v. Soc'y of Sisters, 268 U.S. 510, 534 (1925).
276. Id.
277. 347 U.S. 483 (1954).
278. Id. at 493.
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not be exempt from the application of state anti-discrimination laws.
This conclusion is further supported by the recognition that liberal
education plays an important role in fighting discrimination. It is also
supported by the fact that the Court's jurisprudence on schools
indicates that Baden-Powell, as a secular institution, is less entitled to
shield its discriminatory actions behind First Amendment mandates
than a sectarian school.

The Court has observed that in a democracy, education plays a vital
role in preparing the nation's youth for citizenship and civic
participation.279 The model of education that best serves this purpose
has been famously described by the Court thus:

The classroom is peculiarly the marketplace of ideas. The Nation's
future depends upon leaders trained through wide exposure to that
robust exchange of ideas which discovers truth out of a multitude of
tongues, [rather] than through any kind of authoritative
selection.... Teachers and students must always remain free to
inquire, to study and to evaluate, to gain new maturity and
understanding; otherwise our civilization will stagnate and die.s

Freedom to explore and examine ideas, then, is the touchstone of this
model of education, one informed by the values of liberalism. 21' This
theory of education requires the child to participate actively in the
discovery of truth through exploring and questioning a variety of
received ideas.25 2

The requirement of liberal theory that the child actively participate
in the educational process is inconsistent with the conception of
parental educational authority advocated by Gilles and other
supporters of Dale. Building on Gilles' argument that parents have a
First Amendment right to determine their children's education, Dale's
supporters have contended that parents exercise their free speech
rights by choosing schools and by speaking to their children through
the medium of schools and instructors.2 3  The free association

279. See id.; see also Suzanna Sherry, Responsible Republicanism: Educating for
Citizenship, 62 U. Chi. L. Rev. 131, 131 (1995).

280. Keyishian v. Bd. of Regents, 385 U.S. 589, 603 (1967) (internal citations and
quotations omitted).

281. See Stanley Fish, Children and the First Amendment, 29 Conn. L. Rev. 883,
883-86 (1997) (outlining liberalism as the philosophical basis for the "marketplace of
ideas" model of American education, but pointing out the fundamental flaw that this
ideal "is itself an agenda informed by values that are themselves unexamined and
insulated from challenge"); cf. Gilles, supra note 8, at 946-51 (arguing that liberal
theories of education undermine parents' rightful authority to decide what values
their children should be taught).

282. See, e.g., Bruce A. Ackerman, Social Justice in the Liberal State 155-60 (1980);
Brian Crittenden, Education and Social Ideals 71 (1973); Paolo Freire, Pedagogy of
the Oppressed 72, 79-81 (Myra Bergman Ramos trans., 30th anniversary ed. 2001);
Amy Gutmann, Democratic Education 89-90 (1987); Patricia White, Beyond
Domination 109-10 (1983); Sherry, supra note 279. at 172-75.

283. See supra notes 182, 210-11 and accompanying text.
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privilege of schools to exclude messages and messengers follows from
parents' First Amendment right not to endorse messages with which
they disagree." 4 By framing the issue of educational decision-making
as a conflict between parents' First Amendment rights and state
coercion, however, the free speech justification for parental
educational authority propels the child into the middle of a discursive
tug-of-war between parents and the state, one in which the voice of
the child cannot be heard.2"5 Ironically, then, the free speech right of
parents accomplishes the silencing of the child."' Such a result
contradicts liberal education's conception of children as active
explorers of ideas, exercising their First Amendment rights in the
discovery of truth."7

The concept of parents as having an ownership interest in their
children... is a disturbing aspect of the justification for parental
educational authority that tends to be overlooked when the issue is
framed as one of parents' free speech rights. Underlying the free
speech justification for parents' rights is a notion that parents are
entitled to shape their children into "conduit[s]" for the parents' own
expression by controlling what messages their children receive.8

Thus, while it is generally true, as Woodhouse and Dwyer note, that
the interests of parents and children are aligned, and that parents are
the child's best guardians, "constitutionalizing this presumption" as a
parental "right" is potentially oppressive.29 . Further, it would subvert
the goals and methods of liberal education by allowing parents to
regulate the marketplace of ideas to which their children are
exposed.29

The obvious alternative of permitting the state to regulate the
classroom is equally disturbing and unacceptable,2"2 but it is not the
only alternative available. The idea proposed by Woodhouse and
Dwyer, that parents should be viewed as trustees of their children,
avoids the undesirable consequences of vesting educational authority

284. See supra notes 183, 214 and accompanying text.
285. In Gilles' articulation of his theory of parental educational authority, for

example, discussion of the child's interests is substantially overshadowed by
discussion of the competing rights of state and parents. See generally Gilles, supra
note 8.

286. See supra note 217 and accompanying text.
287. That children have First Amendment rights, and that they do not leave them

behind "at the schoolhouse gate," is a well-established proposition in Supreme Court
jurisprudence. Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 506
(1969). The Court has upheld the First Amendment rights of school children to
protest the Vietnam War, see id. at 514, and to refuse to salute the flag. See W. Va.
State Bd. of Educ. v. Barnette, 319 U.S. 624, 642 (1943).

288. See supra note 215 and accompanying text.
289. Supra note 217 and accompanying text.
290. Woodhouse, supra note 8, at 1115; see supra note 224 and accompanying text.
291. See supra note 280 and accompanying text.
292. See Tinker, 393 U.S. at 506-07 (citing cases): Meyer v. Nebraska, 262 U.S. 390,

401-02 (1923).
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solely in either parent or state.29 3 If parents are viewed as holding the
child in trust for fully participatory membership in a democratic
society,2 4 then it is possible to conceive of educational authority as an
ongoing dialogue between parent, state, and the maturing child.

Dwyer has suggested that one way trusteeship would work is for
courts to employ a "substituted-judgment" procedure when
adjudicating conflicts between state and parent over the upbringing of
a child.293 Under this procedure, both state and parent would argue
their case with reference to what a child would likely choose for
himself or herself, were he or she capable of doing SO.296 By making
the safeguarding of the child's future right to choose the guiding
interest in educational decision-making, the trusteeship concept is
faithful to the democratic ideal of individual self-determination.297

Under the trusteeship model of parental responsibility, the vitality of
liberal education's marketplace of ideas would be preserved as an
essential training ground for the child's exercise of choice.295

Applying the trusteeship concept of parenthood to the hypothetical
case of Baden-Powell v. Doe, there is a strong argument that the
state's compelling interest in eliminating discrimination should prevail
over Baden-Powell's expressive association and parents' intimate
association rights to exclude the "idea" expressed by an openly gay
teacher. When parents are viewed as trustees rather than as owners,
the child's right to receive ideas and explore them in the classroom
marketplace overrides the right of parent or state to exclude those
ideas, because it is reasonable to believe that children would prefer to
receive an education that promotes their interest in exercising
autonomous judgment and choice as they develop into independent
adults. 299 It is through "exposure to [the] robust exchange of ideas '"'
that the child prepares to exercise such choice.

Lending support to this argument is Congress's recognition that
schools play a crucial role in combating discrimination, expressed in
the report of the House Committee on Education and Labor in
connection with the 1972 repeal of Title VII's exemption for
educational institutions and educators.3"" The ideas to which youth
are exposed in the classroom strongly influence their development;

293. See supra notes 218-19, 222-25 and accompanying text.
294. See supra notes 219-21 and accompanying text.
295. Dwyer, supra note 215, at 1430-31.
296. See id. at 1430. For an argument that elevating children's interests over

parents' rights will not result in greater state intrusion into the family, see id. at 1438
(contending that it is in the child's interest to ensure that parents are happy in the
parenting role).

297. See supra note 224 and accompanying text.
298. See supra notes 280-81 and accompanying text.
299. See Dwyer, supra note 215, at 1434.
300. Supra note 280 and accompanying text.
301. See supra note 66 and accompanying text.
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allowing discrimination there would, "more than in any other area,"
perpetuate stereotypes and discriminatory behavior.312

The recognition that liberal education plays a crucial role in fighting
discrimination strongly informed the Court's decisions in Brown and
Runyon. Prejudice, the refusal to examine received ideas, is precisely
the kind of unreflective attitude this model of education aims to
challenge. The Brown court declared that desegregation was key to
eliminating the inferior status of blacks in the community. 304

Underlying that idea was the recognition that the interaction of the
races would provoke reassessment of previously held misconceptions.
The Runyon court reasoned that the admission of black students
would not hinder the schools from teaching the desirability of
segregation,3 °5 but that was not a wholly honest conclusion. In the
wake of Brown, the Court must have understood that a racially
integrated environment would subvert the successful transmission of
the schools' message. °6 Thus, the Court's formalistic argument that
the schools were free to propound their message of segregation co-
existed with a realization that the freedom was an empty one.3

0
7

Implicitly, the Court decided that the state's interest in regulating
education superseded the private schools' rights of expressive
association.

Liberal educational theory also undercuts Carpenter's argument,
discussed in Part II, that Runyon is distinguishable from a case such as
Doe where the school wishes to exclude a teacher rather than a
student.'" Carpenter contends that a teacher who expresses values
opposed to those of the school would subvert the school's expression,
but a dissenting student poses no threat to the school's ability to carry
out its expressive agenda.' 9 This analysis rests on a false distinction
between teacher-senders and student-recipients. The liberal theory of
education contradicts the idea of communication as going one way in
the classroom, from teacher to student.3t ( The classroom that
represents a marketplace of ideas operates through the bartering of
ideas from which truth will be discovered.?

302. Supra notes 67-68 and accompanying text.
303. See Freire, supra note 282, at 72-74. Freire discusses the dynamics of

"banking" as opposed to the humanist concept of education in the context of adult
literacy programs in the Third World. See Richard Shaull, Foreword to Freire, supra
note 282, at 29.

304. See Brown v. Bd. of Educ., 347 U.S. 483,494 (1954).
305. See supra note 89 and accompanying text.
306. See Hirschoff, supra note 82, at 751.
307. See id.
308. See supra Part I1.A.
309. See supra notes 193-95, 198 and accompanying text.
310. See supra note 282.
311. See Freire, supra note 282, at 77. The above discussion of the teacher-student

dynamic in a liberal education system is based on normative premises, not necessarily
actual practice. As one commentator has pointed out, a "respected and progressive"
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Experience demonstrates that the expression of students may be
perceived as impinging on the message of the school, while the
expression of teachers may not. For example, in Gay Rights Coalition
of Georgetown University Law Center v. Georgetown University,1 2 a
private Catholic university refused to give two gay and lesbian student
organizations official recognition because it did not wish to be
perceived as approving the positions taken by the organizations on a
variety of issues.313 The District of Columbia Circuit Court of Appeals
held that free speech and free exercise, guaranteed by the First
Amendment, prohibited the state from compelling the university to
endorse views repugnant to its own beliefs."4 In contrast, in Shelton v.
Tucker,31' the Supreme Court held that most associational affiliations
of teachers outside the school had no bearing on their fitness to
teach," 6 despite the fact that a teacher's role in "shap[ing] the attitude
of young minds" makes the classroom a particularly "sensitive"
place.317

One way, then, to understand the different outcomes in Runyon
and Dale is the special value the Court has placed on the role of
liberal education in our society. Simply stated, Runyon involved the
state's interest in liberal education and Dale did not. The state has a
compelling interest in its schools, both public and private, to prepare
young citizens for civic participation.3"' The Boy Scouts also instills
values in the young, but the state has a lesser interest in regulating its
activity because it does not rely on the Boy Scouts to prepare the
young for citizenship. School attendance is compulsory; participation
in the Boy Scouts is not. The work of schools lies at the core of a
state's interest in education; the activity of the Boy Scouts is
peripheral.

The fact that the hypothetical Baden-Powell is a secular school
further supports the argument that state anti-discrimination laws
should prevail over the school's right of free association. The Court

school system may in fact promote "conformity, anti-intellectualism, passivity,
alienation, classism, and hierarchy." Sherry, supra note 279, at 173 (quoting Stephen
Arons, Compelling Belief: The Culture of American Schooling 78 (1983)).

312. 536 A.2d 1 (D.C. Cir. 1987).
313. See id. at 11-12.
314. See id. at 25. The court also ruled, however, that the Free Exercise Clause did

not immunize the university from compliance with the state's anti-discrimination
statute with regard to the provision of tangible benefits to the gay and lesbian
organizations. Here, the burden imposed on the university's free religious exercise
was outweighed by the District of Columbia's compelling interest in fighting sexual
orientation discrimination. Hence, the university was obligated to make its facilities
and services available to the gay and lesbian organizations on the same basis as to
student organizations whose views it did approve. See id. at 39.

315. 364 U.S. 479 (1960).
316. See id. at 488.
317. Id. at 485.
318. See supra notes 279-80 and accompanying text.
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has consistently distinguished between secular and sectarian claims for
constitutional exemption from state regulation of education."' In
Wisconsin v. Yoder, the Court stated that "[a] way of life, however
virtuous and admirable,- may not be interposed as a barrier to
reasonable state regulation of education if it is based on purely secular
considerations."32  Where, however, parental interests in directing
children's religious education are reinforced by a free exercise claim,
the state's interest must give way before the free exercise prerogative
of the First Amendment.'2 This distinction acknowledges that the
liberal model of education, inclusive as it strives to be, is necessarily
opposed to the religious model, which liberal theorists portray as
valuing orthodoxy and discouraging the questioning of revealed
truths. 2 The difference between humanistic and religious ideals of
education, then, is not "between a closed environment and an open
one, but between environments that are differently closed." '323 Thus,
the Court honors the religion clauses of the First Amendment by
creating exemptions from certain state regulations when religious
convictions are opposed to state doctrine. These narrow exemptions
for religious exercise imply, however, that the expressive association
claim of a private school grounded in purely secular principles-for
example, a belief that homosexuality is illegitimate-is entitled to less
weight in the compelling state interests balancing test than an
identical claim grounded in deeply held religious convictions. 24

319. See, e.g., Wisconsin v. Yoder, 406 U.S. 205, 215, 233 (1972).
320. Id. at 215.
321. See id. at 233. The Court has emphasized that this is a very limited exemption

from generally applicable state regulations that are not directed at religious practices
but may have an incidental effect on them. Unless a free exercise claim is connected
with expression or parental rights, the First Amendment does not shield individuals
from having to obey such laws. See Employment Div. v. Smith, 494 U.S. 872. 878-82
(1990) (citing cases): cf. Dwyer, supra note 215, at 1378 (observing that judicial
treatment of constitutional rights where parental interests are concerned departs from
well-settled principles of constitutional and common law).

322. See Fish, supra note 281, at 885; see also Sherry, supra note 279, at 174 (stating
that "[t]hose who believe that truth lies in faith... find an education in critical
thought offensive to their basic belief systems").

323. See Fish, supra note 281, at 886.
324. The Court explained, however, that the combination of free association and

free exercise rights may be limited "if it appears that parental decisions will
jeopardize the health or safety of the child, or have a potential for significant social
burdens." Yoder, 406 U.S. at 234. The Court referred to its decision in Prince v.
Massachusetts, where the due process right of a nine-year old child's guardian, and the
free exercise right of the child, to have the child sell Jehovah's Witnesses magazines
on the street, were subject to the state child labor law. See 321 U.S. 158 (1944). The
Yoder Court took care to emphasize that courts must proceed carefully when
"weighing a State's legitimate social concern [against] religious claims for exemption
from generally applicable education requirements." Yoder, 406 U.S. at 235. Even
when a free exercise claim reinforces a free association claim, therefore, parents'
rights may be superseded by a state's compelling interests.
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Dale supporters have argued that the Court's decision reinforces
the case for parental educational authority because parents "speak" to
their children through the expressive association of the school. The
paradigm of combative speakers set up in Dale,3 25 however, drowns
out the child's voice. Yet, it is the child who has the most at stake in
the educational process.326 The concept of parents as trustees, which
focuses on the child's interests rather than those of the parents and
the state, would yield a more fruitful, and more just, consideration of
who gets to "create and contest social meaning" '327 in our schools.

CONCLUSION

The Dale dissenters remind us that states are laboratories of
economic and social change.328  State and local laws laid the
groundwork for the enactment of federal statutes in successive civil
rights movements, first to secure equal opportunity for racial
minorities, then to gain access to social and economic advancement
for women. 9

The gay rights movement wishes to expand the market model of
civil rights legislation, seeking full participation for homosexuals in
the social and political life of the nation.33 States are again leading
the way in this latest civil rights movement, and it is clear that the
battleground will move from public commercial space to private non-
profit spheres.

Future litigation involving the expressive association rights of
private schools will lead us to examine a question of vital concern for
our society: Who will have a say in the shaping of tomorrow's citizens?
This Note proposes that the state can raise two arguments to counter
a private school's claim of a free association right to discriminate
against homosexual teachers. First, the state has a compelling interest
in ensuring equal employment opportunity, one that the Supreme
Court has affirmed by upholding anti-discrimination laws against
expressive association claims where economic interests have been at
stake. Second, the state has an interest in educating the young for
citizenship and civic participation, in particular by promoting access to

325. See supra Part I.C.4.
326. See, e.g., Yoder, 406 U.S. at 243-45 (Douglas, J., dissenting in part) (arguing

that the Court should hear the views of the child where the views of the parent are the
subject of a suit because "[i]t is the future of the student, not the future of the parents,
that is imperiled by [the Court's] decision").

327. Supra note 162 and accompanying text.
328. See Boy Scouts of Am. v. Dale, 530 U.S. 640, 664 (2000) (Stevens, J.,

dissenting).
329. See Hunter, supra note 18, at 1617-24 (outlining the history of the civil rights

movements); see also Legislative History of Titles VII and XI, supra note 24, at 5
(noting that even before the Civil Rights Act was adopted in 1964, more than half the
states had enacted equal employment opportunity legislation).

330. See supra note 158 and accompanying text.
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the classroom, which represents the marketplace of ideas. The state's
compelling interests in employment and education should prevail over
the private school's freedom to exclude.


