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client’s native language of Romanian was not sufficient."** A ten-year
relationship and expending over 450 hours of work on the case did not
constitute “distinctive value” to the client.'** As long as the client can
find replacement counsel, courts generally find no substantial
hardship.”®® Some courts have concluded that even difficulty in
obtaining substitute counsel is not substantial hardship.'”! Even the
more recent substantial hardship cases decided under Model Rule 3.7,
which urges in the comments a balancing test, have continued to give
a narrow interpretation to substantial hardship.'"™® Under a balancing
test, substantial hardship would be evaluated in light of a host of
factors, including the nature of the attorney’s testimony, the impact on
the other litigants in the case, the ability of the attorney to continue to
work behind the scene, and other concerns.!** But the lack of even
rhetorical respect for a long-standing attorney-client relationship in
many of the cases is quite striking.

Some commentators have been very critical of the courts’ narrow
interpretation of the substantial hardship exception, calling it “harsh,
narrow” and “almost abusive.”’™ The derivative expense and delay
that accompanies disqualification, which is closely akin to relationship
issues, does not rise to the level of substantial hardship.'*
Occasionally a federal court will acknowledge the real-life
consequences of disqualifying devoted counsel, such as the District
Court in Kansas, which found substantial hardship where the client
would have great difficulty finding experienced lead counsel who
would be willing to undertake the litigation on a contingency fee
basis.! But this broader interpretation is the exception.

148. Draganescu v. First Nat’l Bank, 502 F.2d 550, 552 (5th Cir. 1974) (permitting
lawyer still to work as translator).

149. U.S. ex rel. Sheldon Elec. Co. v. Blackhawk Heating & Plumbing Co., 423 F.
Supp. 486,490 (S.D.N.Y. 1976).

150. See, e.g., SuperGuide Corp. v. Directv Enter., Inc., 141 F. Supp. 2d 616, 624
(W.D.N.C. 2001) (acknowledging extensive experience and expertise of attorney and
“many hours devoted to the litigation™ but disqualifying counsel because it was not
“likely t)hat SuperGuide will have difficulty finding replacement counsel of equal
stature”).

151. Connell v. Clairol, Inc.. 440 F. Supp. 17, 19 (N.D. Ga. 1977) (finding no
substantial hardship despite “the dearth of competent patent counsel in the Atlanta
area”).

152. Model Rules of Prof’l Conduct R. 3.7, cmt. 4 (1983); SuperGuide Corp., 141 F.
Supp. 2d at 624; Miller v. Colo. Farms, No. 97-WY-2015-WD, 2001 WL 629463, at *5
(D. Colo. Jan. 16, 2001).

153. R.3.7, cmt. 4.

154. Stonerock, supra note 59, at 838.

155. Kalmanovitz v. G. Heileman Brewing Co., 610 F. Supp. 1319, 1326 (D. Del.
1985); Teleprompter of Erie, Inc. v. City of Erie, 573 F. Supp. 963, 966 (W.D. Pa.
1983).

156. Chapman Eng’rs, Inc. v. Natural Gas Sales Co., 766 F. Supp. 949, 959 (D. Kan.
1991) (finding facts to suggest that efforts to call opposing counsel as necessary
witness were for tactical reasons). Bur see Norman Norell, Inc. v. Federated Dep’t
Stores, 450 F. Supp. 127, 131 (S.D.N.Y. 1978) (refusing to accept claimed difficulty in
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The Model Code requires not just substantial hardship, but also that
the substantial hardship be due to “the distinctive value of the lawyer
[or his firm] as counsel in the particular case.”” But this simply
moves the interpretive possibilities to the phrase “distinctive value.”
Courts do not consider the interpersonal relationship between lawyer
and client—the trust built up due to a long relationship—as a
distinctive value. Some courts have concluded that the distinctive
value component of DR 5-101(B)(4) is met only when the attorney
has a specialized legal expertise.”® These cases suggest a rather
distressing conclusion: lawyers are deemed fungible unless they have
a particular legal expertise. Under this approach, the human
dimension of trust that develops—the heart of a fiduciary
relationship—receives no acknowledgment and consequently no
respect in the analysis.!

Clients, on the other hand, certainly do not treat lawyers as
fungible, particularly knowledgeable clients who seek a particular
expertise.'®  Clients who are not repeat actors with significant
economic clout, such as middle income clients, must rely even more
on the human dimension of trust because they have not developed the
expertise to assure that they are receiving good counsel. They
typically do not have access to a wide group of lawyers.

The dismissive attitude toward the interpersonal aspects of the
attorney-client relationship is somewhat understandable. A court may
not want an open-ended value such as “relationship,” which requires a
judgment call about an interpersonal bond. The cure is not to elevate
the attorney-client relationship above other values and concerns. But
it certainly is entitled to greater weight and respect than the federal
courts give. A more thoughtful balancing that expressly looks for the
nature of the attorney-client relationship would give greater
protection to clients.!®!

In contrast to the somewhat stingy protection of relationships seen
in federal court practice, the Massachusetts opinions contain a
somewhat greater rhetorical respect for the value of a long-standing
attorney-client relationship. For example, in Gorovitz v. Planning
Board of Nantucket the Massachusetts Supreme Judicial Court

finding other counsel to take case on contingency as sufficient to demonstrate
distinctive value).

157. Model Code of Prof’l Responsibility DR 5-101(B)(4) (1980).

158. Supreme Beef Processors v. Am. Consumer Indus., Inc., 441 F. Supp. 1064,
1068-69 (N.D. Tex. 1977).

159. See generally Michael D. Bayles, Professional Ethics 70-86 (1981) (discussing
obligations of trustworthiness in professional ethics).

160. Lyon & Phillips, supra note 9, at 73-74.

161. See Miller v. Colo. Farms, No. 97-WY-2015-WD, 2001 WL 629463, at *5 (D.
Colo. Jan. 16, 2001) (acknowledging that “disqualification is likely to work substantial
hardships upon [the client], including financial hardships as well as difficulties in re-
starting this case with new counsel” but based on balancing of interests, a trial “free of
taint” warranted disqualification).
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allowed an attorney who was both general partner and legal counsel
to the partnership to testify as a key material witness and continue as
advocate.'®> While grounding its decision on the interpretation that
the attorney was also a party litigant, the court went on to note the
particularly high value that exists when a long or extensive
professional relationship between an attorney and a client may have
afforded the lawyer or firm with extraordinary familiarity with the
client’s affairs.® The Supreme Judicial Court also expressly
reaffirmed its commitment that disqualification is appropriate only
when continued participation taints the legal system or the trial
itself.’® The strongest precedential force of Gorovitz appears to be its
admonition that courts defer to an attorney’s conclusion that his or
her conduct does not violate the code.!® Other Massachusetts
decisions, however, have rejected a conclusion that trust in counsel
could constitute a substantial hardship, such as where the case
involved a manageable breach of contract claim.!*®

F. Understanding Courts’ Strident Interpretation of the Advocate-
Witness Rule

Courts are, by their nature, public forums, financed by the state to
offer public statements of norms.'” Individual judges have differing
views of how actively a court should seek to establish norms for
attorney conduct. Most courts envision that lawyers are “officers of
the court” and have obligations toward the legal system.'™  Most
importantly, the judicial branch has the power to sanction attorneys
for misconduct, including imposing significant fines, ordering
disqualification of counsel, fee forfeiture and the like."” Both state
and federal judges can refer lawyer misconduct to the state regulatory

162. Gorovitz v. Planning Bd., 475 N.E.2d 377, 378 (Mass. 1985).

163. Id. at 380 (quoting ABA Comm. on Ethics and Prof’l Responsibility, Formal
Op. 339 (1975)).

164. Id. at 380.

165. Id.; see also Adoption of Erica, 686 N.E.2d 967, 973 (Mass. 1997); Wellman v.
Willis, 509 N.E.2d 1185, 1189 (Mass. 1987); Commonwealth v. Jordan, 733 N.E.2d 147,
153 (Mass. App. Ct. 2000).

166. Hogan v. Metro. Prop. & Cas. Ins. Co., No. 96-2337-B, 1997 Mass. Super.
LEXIS 17, at *19 (Mass. Super. Ct. Dec. 10, 1997).

167. Cf. Owen M. Fiss, Out of Eden, 94 Yale L.J. 1669, 1673 (1985).

Adjudication is more likely to do justice than conversation, mediation,
arbitration, settlement, rent-a-judge, mini-trials, community moots or any
other contrivance of ADR, precisely because it vests the power of the state
in officials who act as trustees for the public, who are highly visible, and who
are committed to reason.

Id.

168. See, e.g., Malautea v. Suzuki Motor Co., 987 F.2d 1536, 1546-47 (11th Cir.
1993); see generally Eugene R. Gaetke, Lawyers as Officers of the Court, 42 Vand. L.
Rev. 39 (1989).

169. There is a question whether disqualification functions sometimes as a sanction
and other times as a remedy. See Green, supra note 4, at 129.
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body for review and possible sanction by the bar.' These powers all
emerge not just from a desire to control the proceedings before the
court—a procedural value—but also for many judges from a time-
honored sense that judges should guide the legal profession.!”!

Although many published federal and Massachusetts court opinions
ask whether the dual functioning as advocate and witness will taint the
trial process, some courts also make clear that judges have an
obligation to help the profession maintain high professional
standards.'”? The Supreme Court has embraced this function, at least
in theory.!” While courts sometimes state that “courts do not exist to
discipline attorneys, but to resolve disputes,” courts nonetheless take
an active interest in the state of legal ethics.”” This contrasts sharply,
as we see below, with the view that some arbitrators take of their role
in arbitration.'”

II. IMPLEMENTING ADVOCATE-WITNESS CONCERNS IN LABOR
ARBITRATION

A. The Culture of Labor Arbitration

The treatment of the advocate-witness is quite different in labor
arbitration than the treatment reflected in reported court decisions.
The arbitration process is much more tolerant of, and occasionally
even embraces, the dual functioning. To understand why this is so, it
is necessary to have a brief understanding of labor arbitration.

Arbitration is the process of submitting a dispute to a neutral
person selected by the parties to give a binding resolution of the
dispute.'”  Arbitration is very common in collective bargaining
agreements negotiated by union and management, with almost all

170. The Federal Law of Attorney Conduct, supra note 3, § 807.01.

171. See, e.g., Dondi Prop. Corp. v. Commerce Sav. & Loan Ass'n, 121 F.R.D. 284,
286 (N.D. Tex. 1988) (en banc) (articulating standards of litigation conduct).

172. See, e.g., Emle Indus., Inc. v. Patentex, Inc., 478 F.2d 562, 565 (2d Cir. 1973);
Russo v. Friedman, No. 91 Civ. 6913, 1992 U.S. Dist. LEXIS 11418, at *22 (S.D.N.Y.
July 31, 1992); Huntington v. Great W. Res., Inc., 655 F. Supp. 565, 567 (S.D.N.Y.
1987).

173. See, e.g., Wheat v. United States, 486 U.S. 153, 160 (1988) (“Federal courts
have an independent interest in ensuring that criminal trials are conducted within the
ethical standards of the profession and that legal proceedings appear fair to all who
observe them.”); Nix v. Whiteside, 475 U.S. 157, 166 (1986).

174. Chapman Eng’rs, Inc. v. Natural Gas Sales Co., 766 F. Supp. 949, 953 (D. Kan.
1991) (citing Papanicolaou v. Chase Manhattan Bank, N.A., 720 F. Supp. 1080, 1082
(S.D.N.Y. 1989)).

175. See infra Part IL.B.

176. Frank Elkouri & Edna Asper Elkouri, How Arbitration Works 2 (Marlin M.
Volz & Edward P. Goggin eds., 5th ed. 1997) (“[A] simple proceeding voluntarily
chosen by parties who want a dispute determined by an impartial judge of their own
mutual selection, whose decision, based on the merits of the case, they agree in
advance to accept as final and binding.”).
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contracts providing for arbitration of certain types of grievances.!”
Over sixteen million employees are union members, and over
eighteen million employees are covered by union contracts, which
means that arbitration represents a significant institutional mechanism
for accessing justice for a large number of middle-class individuals.!™
The formal structure of labor arbitration involves a union
representative and management representative making presentations
to the neutral person. The representatives need not be lawyers.
Figures vary, but somewhere between twenty-five and thirty-five
percent of the union advocates are lawyers.'”” Management appears to
be more likely than unions to have attorney-advocates. A grievance is
usually initiated by the union on behalf of the employee.”™ As a
formal matter, the union is the client. But unions have a duty of fair
representation to the individual employee, which creates at least a
minimal level of obligation to the bargaining unit member." The
Supreme Court has analogized this to a fiduciary duty.'® This duty of
fair representation does not require a union to provide an attorney
who satisfies professional standards.”® Consequently, legal ethics
rules provide an extremely important institutional force to assure a
level of competent and fair representation. Although the client
technically is the union, as Professor Russell Pearce describes,
concepts of the derivative client strongly suggest that the lawyer owes
duties of competence and loyalty to the individual union member."
Although labor arbitration has its roots in the desire to resolve
labor-management disputes, it carries many fundamental aspects of

177. Laura J. Cooper and Dennis R. Nolan, Labor Arbitration: A Coursebook 15
(1994); Basic Patterns in Union Contracts 37 (13th ed. 1992).

178. Statistical Abstract of the United States 445 (2000). In 1999, 16,476,700
individuals were union members and 18,182,300 were covered by union contracts.
According to the 1999 figures, 13.9% of the labor force are union members and 15.3%
are covered by union contracts.

179. Cooper & Nolan, supra note 177, at 20.

180. See Clyde W. Summers, The Contract of Employment and the Rights of
Individual Employees: Fair Representation and Employment at Will, 52 Fordham L.
Rev. 1082, 1093 (1984).

181. Air Line Pilots Ass’n v. O'Neill, 499 U.S. 65, 67 (1991) (stating that union
actions are arbitrary only if union’s behavior was so far outside a wide range of
reasonableness as to be irrational); Vaca v. Sipes, 386 U.S. 171, 190 (1967) (holding
union breaches duty of fair representation if its actions are “arbitrary, discriminatory,
or in bad faith”).

182. O’Neill, 499 U.S. at 74.

183. Russell G. Pearce, The Union Lawyer's Obligations to Bargaining Unit
Members: A Case Study of the Interdependence of Legal Ethics and Substantive Law,
37 S. Tex. L. Rev. 1095, 1104-05 (1996).

184. Id. at 1108, 1115-17. Prof. Pearce states that “[t]he derivative client doctrine
has implications for the lawyer’s duties of loyalty, competence, and confidentiality.”
Id. at 1108. Confidentiality is the most problematic of these obligations since the
union and the individual union member are akin to joint clients, which in turn raises
particular problems of confidentiality. Id. at 1114-15.
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traditional court adjudication.’® An arbitrator “does not sit to
dispense his own brand of... justice,” but is constrained by the
“essence [of] the collective-bargaining agreement.”’®® Because labor
arbitration is private (except when public employers are involved), the
constitutional requirements of due process do not apply.¥ But
“notions of ‘due process’ must be incorporated into grievance and
arbitration procedures for the courts to enforce or the National Labor
Relations Board to defer to arbitrators’ awards.” !

Labor arbitration produces some rules and precedents, which many
other forms of alternative dispute resolution do not provide.® The
conclusions and opinions of arbitrators are often published with the
consent of the parties.!*® Although published opinions are not binding
precedent, they provide public statements of the prevailing rules, as
well as provide advice to future litigants. This is not just an academic
possibility. Fairweather’s Practice and Procedure in Labor
Arbitration, an 800 page comprehensive treatise, is in its fourth
edition and cites extensively to published arbitration opinions.'”! In
other words, labor arbitration is much more than settlement, which
tends to move the resolution into a completely private venue.

Just as with court opinions, a written opinion helps instill
“confidence in the integrity of the process” of labor arbitration.!” It is
justice within the labor-management community, setting public norms
and standards. Although every case may not involve the expression of
public values, the outcomes hopefully reflect the spirit of the labor-

185. David Luban, Settlements and the Erosion of the Public Realm, 83 Geo. L.J.
2619, 2620 (1995) (describing “openness, legal justice, and the creation of public
goods” as values of adjudication).

186. United Steelworkers of Am. v. Enter. Wheel & Car Corp. 363 U.S. 593, 597
(1960). This was the third of what became known as the Trilogy cases interpreting §
301 of the Taft-Hartley Act.

187. See Norman Brand, Due Process in Arbitration, in Labor and Employment
Arbitration § 15.01 (Bornstein et al. eds., 2d ed. 1998).

188. Fairweather’s Practice and Procedure in Labor Arbitration 374 (Ray J.
Schoonhoven ed., 4th ed. 1999) [hereinafter Fairweather’s].

189. William M. Landes & Richard A. Posner, Adjudication as a Private Good, 8 J.
Legal Stud. 235, 248 (1979).

190. Code of Prof’l Responsibility for Arbitrators of Labor-Management Disputes
§ II.C (Privacy of Arbitration) (as amended May 29, 1985), available at
http://www.adr.org/rules/ethics/labor_code.html; Christopher B. Kaczmarek, Public
Law Deserves Public Justice: Why Public Law Arbitrators Should Be Required to Issue
Written Publishable Opinions, 4 Empl. Rt. & Employ. Pol'y J. 285, 298-99 (2000)
(“[M]any opinions do get published and are cited to by other arbitrators. ... Written
arbitrage opinions are a firmly established piece of the ‘culture’ of labor-management
relations.”). In addition, the parties may post arbitration opinions on the web.
Reginald Alleyne, Statutory Discrimination Claims: Rights “Waived” and Lost in the
Arbitration Forum, 13 Hofstra Lab. & Emp. L.J. 381, 422 (1996).

191. See Fairweather’s, supra note 188.

192. United Steelworkers of Am. v. Enter. Wheel & Car Corp., 363 U.S. 593, 598
(1960).
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management community that entered into the collective-bargaining
agreement.!

Labor arbitration is not court-sponsored and generally the cost of
the arbitration is absorbed by the parties.!™ In the majority of labor
arbitrations the two sides have chosen the arbitrator (or arbitrators)
from a slate.” One significant goal of the arbitration process is to
resolve the differences with less time and expense than court litigation
would entail.!%

In sum, this brief summary reveals a dispute resolution scheme that
provides access to justice for a large number of middle-class
individuals. While labor arbitration has many attributes of private
justice, such as greater control over the forum, this private justice has
strong norms driven by custom, practice and—most importantly—by
the public policies underlying the federal labor statutes.'”’

193. Arbitral opinions are likely to serve as persuasive, rather than binding,
authority. Court opinions are consequently a stronger form of precedent. Courts also
give far less power to the parties to exclude an opinion from public vicw. But even
courts have the ability to shield their decisions from public view through the dubious
practice of unpublished opinions. See generally Robert J. Martineau, Restrictions on
Publication and Citation of Judicial Opinions: A Reassessment, 28 U. Mich. J.L.
Reform 119 (1994); Kirt Shuldberg, Comment, Digital Influence: Technology and
Unpublished Opinions in the Federal Courts of Appeals, 85 Cal. L. Rev. 541 (1997).
For a more favorable view of unpublished opinions, see Boyce F. Martin, In Defense
of Unpublished Opinions, 60 Ohio St. L.J. 177 (1999).

194. Alleyne, supra note 190, at 409-10.

195. See Frank Elkouri & Edna Asper Elkouri, How Arbitration Works 135-36
(4th ed. 1985). Certain disputes call for a three arbitrator panel with one
management appointed member, one labor appointed member, and the third selected
by the two party-appointed individuals. The party-appointed neutral often may not be
“neutral” in the tradition sense. See Deseriee A. Kennedy, Predisposed With Integrity:
The Elusive Quest For Justice in Tripartite Arbitrations, 8 Geo. J. Legal Ethics 749,
774 (1995). In one quite amazing case of role confusion in a Rhode Island arbitration,
a party-appointed neutral (the arbitrator) stepped away from the judge’s table, took
an oath of office and testified about certain factual matters in the very proceeding in
which he was adjudicating. While this blending of roles may be common in a
European model, it is significantly outside the norm even in the informal arbitration
setting. In that circumstance, the American Arbitration Association, which had
administered the arbitration, intervened and required the parties to start over with
arbitrators who would not serve as witnesses. Interview with Richard M. Reilly,
formerly Senior Vice President, American Arbitration Association.

196. If trials are like “surgeries: painful last resorts for otherwise incurable
ailments, which are likely to place the patient in a weakened condition at least
temporarily and almost certain to leave lasting scars,” then labor arbitration is a
structural equivalent of day surgery. Luban, supra note 185, at 2621.

197. Fairweather’s, supra note 188, at 1 (stating that practice and procedure of
modern labor arbitration are firmly rooted in “state and federal law seeking to
promote uniformity and other public policies underlying the federal labor statutes™).
The 1947 Taft-Hartley Act, 29 U.S.C.A. §§ 141-97, authorized federal courts to
enforce collective bargaining agreements, which eventually led to a “whole-hearted
endorsement of arbitration” by the Supreme Court. See Cooper & Nolan, supra note
177, at 12; see also Thomas C. Kohler, Civic Virtue at Work: Unions as Seedbeds of the
Civic Virtues, in Seedbeds of Virtue: Sources of Competence, Character, and
Citizenship in American Society 131, 150 (Mary Ann Glendon & David Blankenhom
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B. The Advocate-Witness in Labor Arbitration

Although the rules of ethics would suggest that serving as advocate
and witness is strongly discouraged, “[i]n arbitration proceedings, it is
entirely proper for the advocate (counsel or presenter) to testify.”!*
Even in hearings before the National Labor Relations Board, early
published opinions indicated that “it is not our function or
responsibility to pass on the ethical propriety of a decision by counsel
to testify in one of our proceedings” as long as the testimony “is
otherwise proper and competent.”’  This tolerance of dual
functioning appears to apply to labor issues litigated in the federal
courts, where a simple assertion of substantial hardship has been
sufficient to allow the advocate to argue an appeal where the advocate
was the crucial witness at the hearing under review.?? That being
said, where the testimony amounts to a significant conflict of interest,
an arbitrator can and will disqualify counsel.?*!

In an effort to capture a snapshot of how advocates actually
function as witnesses in labor arbitrations, I interviewed twelve labor
arbitrators or advocates, and held a group interview with seven
hearing examiners (a functional equivalent of labor arbitrators) at a
state labor relations agency.” These interviews obviously did not
attempt to capture an empirical snapshot of the practice of advocates
serving as witnesses, but rather sought to identify the range of practice
options available and how the individuals treated the issue when it
arose. The responses below set out a descriptive summary of the
practices reported. The majority of the advocates and arbitrators

eds., 1995).

198. In re Soc. Sec. Admin., Field Assessment Office, 80 Lab. Arb. Rep. (BNA)
1372, 1377 (1983) (Crane, Arb.).

199. Local Union No. 9 of the Int’l Union of Operating Eng’rs, 210 N.L.R.B. 129,
129 n.1 (1974) (denying motion to strike testimony of charging counsel) (citing French
v. Hall, 119 U.S. 152, 154 (1886)); see also Adolph Coors Co. & Brewery, Bottling,
Can & Allied Indus. Union, Local 366, 235 N.L.R.B. 271, 273 n4 (1978) (rejecting
request that testimony of respondent’s attorney be stricken as violation of ABA code
and noting that attorney was the most credible of the three witnesses who testified on
the issue).

200. See NLRB v. G&T Terminal Packaging Co., 246 F.3d 103, 109 n.4 (2d Cir.
2001) (stating that where attorney was going to be the sole witness to a “critical issue”
on appeal attorney needed to “either... file an appearance by a new attorney who
could argue the appeal or to submit an affidavit stating that [the lawyer’s]
disqualification would work a substantial hardship on the client because of the
distinctive value of the lawyer or [her] firm as counsel in this particular appeal”;
timely filing of affidavit sufficient to allow lawyer to proceed (second alteration in
original) (internal quotations omitted)).

201. Cf In re Edward E. Johnson (Laborers’ Int’l Union of N. Am.), Docket No.
99-11D (June 30, 1999), available at http://www.thelaborers.net/decisions/d99-11.htm
(attorney disqualified because attorney took part in financial transactions that are
integral to charges of financial malpractice).

202. T also posed the query in more informal settings to numerous other advocates
and arbitrators in the labor-management field as I prepared a six page questionnaire
to guide me in the interviews.
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practice in the New England region. The group represents a blend of
both public and private sector advocates and arbitrators.

When confronted with the possibility of requiring the testimony of
an attorney in labor arbitration, arbitrators and advocates report a
range of approaches. Only one arbitrator reported requiring the
attorney to have substitute counsel for the entire case if the attorney
was going to serve as a witness. Only one advocate reported a local
culture in which it was customary that the lawyer would step down
from the actual arbitration and bring in substitute counsel.

Much more often the arbitrators and advocates reported that the
issue became a subject of discussion among the participants in the
arbitration as they agreed upon a fair system of proceeding. In these
circumstances, presumably, the issue is one in which a stipulation is
not appropriate or customary. The attorneys and arbitrators
interviewed described an array of approaches designed to have the
attorney continue to serve as the advocate in the proceeding while still
giving the needed testimony. Several arbitrators expressly leave the
issue to the parties to resolve and proceed in the manner the parties
negotiate. Occasionally, the issue is presented as a challenge that the
advocates and arbitrator will discuss as a pre-hearing issue. The
actual resolution falls in a range of approaches. Advocates who know
the issue is going to arise and who have access to co-counsel will bring
co-counsel in to question the advocate for the needed testimony. The
advocate-witness would then resume the advocate role for the
remainder of the hearing. One hearing examiner would encourage
the parties to agree to a continuance to allow the testifying advocate a
chance to bring in co-counsel for that portion of the case. Several
advocates and arbitrators reported that occasionally an advocate
would be sworn and testify in narrative form. Arbitrators expressed
more reservation about this practice than advocates.

Most advocates did not make formal objections to the dual
functioning. When pressed on why, a variety of reasons emerged.
One arbitrator flatly said that the objection would be frivolous
because there is no basis to exclude the testimony if relevant. A more
significant factor, however, appears to be the underlying culture.
Union and management advocates frequently know each other and
come from what one arbitrator described as a *“culture of
negotiation.” These are both clients and lawyers with ongoing
relationships. Accommodating the advocate-witness in the context of
arbitration allows the participants to discuss and define the values
behind the rule through a process of agreement.

Another factor appears to be the participants’ desire for future
flexibility. An advocate who objects today may need to testify next
week. When asked whether the need for testimony was more
common for union or management, the advocates did not have a
consensus. Union lawyers, however, tended to state that the union
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side was more likely to need an advocate as witness, and management
tended to state that management was more likely to need the
advocate’s testimony. Most arbitrators reported that they worked
with the parties to identify a procedure that allowed the evidence to
come in while giving opposing counsel a fair opportunity to cross-
examine the advocate-witness.

It would be easy to dismiss this pattern by concluding that the legal
ethics rules have less relevance in labor arbitration, but the arbitrators
uniformly agreed that lawyers in arbitrations have an obligation to
comply with the legal ethics rules. They had process obligations to
assure the proceeding met minimal levels of fairness. But the
arbitrators did not appear to view themselves as having any special
role to assure high standards among members of the bar. Their goal is
to assist in the private resolution of this dispute.

The advocates generally recognized that serving as both advocate
and witness posed special challenges. Only one advocate spoke with
current familiarity of Model Rule 3.7. The advocate had adopted a
detailed formal procedure for advising the management client and
seeking written informed consent before proceeding as both advocate
and witness. In the rare case in which this advocate felt that the
advocacy role would be impaired, the lawyer brought in substitute
counsel. More often, the lawyers described thinking about the
advocate-witness issue and concluding that as long as the lawyer could
function effectively as an advocate, the lawyer should proceed to try
the case and also serve as a witness. In effect, the lawyers appear to
have concluded that the labor or management client would suffer a
substantial hardship—delay, increased expense in educating another
attorney, loss of a familiar “partner” in the labor-management
process, heightened formalism—if the lawyer were to withdraw from
the arbitration hearing unnecessarily. =~ The arbitrators, also
inextricably intertwined in this web of ongoing relationships, generally
deferred to that judgment. The participants appeared content with
the result. Several of the advocates and arbitrators talked about the
changed atmosphere in the room when the lawyer stepped out from
behind the table to testify—mostly of joviality, occasionally of
heightened tension.

C. Significance of Informal and Private Context and Shared Culture:
Distinguishing Labor Arbitration From Courts

While one can argue that some of the rationales behind the
advocate-witness rule should not apply to labor arbitration, the text of
Model Rule 3.7 appears to apply”® One could argue that labor

203. One prominent treatise on arbitration argues that the underlying rationale of
the advocate-witness rule at judicial proceedings does not apply to labor arbitration
because there is less chance for role confusion when the case is tried to an
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arbitration is not a “trial” within the meaning of Rule 3.7, but this is a
rather technical distinction and offers weak explanation. It is true that
arbitrations are often referred to as “hearings” and both the rules of
evidence and procedural requirements are more informal than a
court-based trial. However, while labor arbitration is fairly
characterized as an extension of the bargaining process, it nonetheless
asks parties to present testimony in the light most favorable to the
side represented. The adversarial structure is as vibrant in labor
arbitration as in a traditional court trial. The advocates and
arbitrators who were questioned for this article characterized their
arbitration proceedings as trials or hearings. Advocates for each side
take their roles very seriously. They often are ‘“‘cause” lawyers,
particularly the union attorneys, embracing the position of union
lawyer not just as a job but as a mission. Almost all of the advocates
interviewed knew that there was some rule out there that called into
question whether it was appropriate to serve as a witness in a
proceeding in which they were an advocate.

Labor arbitrations are also tried to an arbitrator, not a jury, so that
the role confusion inherent in serving as advocate and witness is not as
severe. But the ethics rules do not limit their reach to jury trials, but
refer to trials generally.”™ Even in the arbitration context, the
arbitrators were required to make an assessment about the credibility
of the advocate. The arbitrators expressed different opinions about
whether the advocate is a more or less persuasive witness than the
typical witness. One arbitrator noted that one presumes that an
advocate is generally truthful, which emphasizes the familiar
community in which labor arbitration occurs. Another arbitrator
stated that an advocate’s testimony would always have to be viewed
with a cautious eye because of the advocate’s self-interest in
presenting favorable testimony.

Labor arbitrations are also different from court proceedings in that
non-lawyers may serve as advocates. This typically occurs when a
union representative “tries” the case on behalf of the union member.
But the fact that both lawyers and non-lawyers serve as advocates
does not explain away the phenomenon of the advocate-witness.
Lawyers and non-lawyers function in advocacy roles in patent actions
and in IRS proceedings.?® In each of these areas lawyers must adhere
to the rules of professional responsibility even though non-lawyers

experienced and skilled arbitrator. In addition, because labor arbitrations are private,
there is less “risk of public skepticism from role changing.” Fairweather’s, supra note
188, at 239.

204. Model Rules of Profl Conduct R. 3.7 (1983); Model Code of Prof’l
Responsibility DR 5-101(B) (1980).

205. See, e.g., Jack Winter, Inc. v. Koratron Co., 50 F.R.D. 225, 228 (N.D. Cal.
1970) (stating that preparation of a patent application brings into play legal skills even
though non-lawyer patent practitioners may also engage in same function).



980 FORDHAM LAW REVIEW [Vol. 70

functioning in the same role are free of many of the obligations.2%
Two union advocates interviewed for this article noted that they
jokingly complained to their non-lawyer counterparts about having
the extra burden of worrying about advocate-witness rule concerns.

D. Protecting Relationships in Private Dispute Resolution

One could explain the more relaxed approach to the advocate-
witness in labor arbitration by noting the differences above.
Collectively, they offer a plausible explanation. But an equally
descriptive—and less technical —reason for the greater flexibility of
dual functioning appears to be the culture of arbitration and the
nature of the clients. Labor arbitration works to protect relationships
in a more thorough and systemic manner than court litigation. The
process assumes an ongoing relationship described in the collective
bargaining agreement and a relatively equal bargaining strength.2”
There is some evidence to suggest that union employees who pursue a
grievance through arbitration are more likely than their non-union
counterparts to intend to stay in the employment relationship.2®
Scholars have also explored whether labor arbitration has a
therapeutic dimension.?®”

Labor arbitration often involves repeat actors: the union
representative and the corporate attorney presenting their case to an
experienced labor arbitrator approved by each side. Because the
neutrals typically must be agreed upon by both sides, and depend on
this private selection process for their living, the arbitrators have an
incentive to act in a credible manner toward both sides??® All
participants are likely to see each other again. As a practical matter,
the attorneys are more likely to be repeat players than an individual
arbitrator or any individual union member.?!!

206. Id.

207. Paul H. Haagen, New Wineskins for New Wine: The Need to Encourage
Fairness in Mandatory Arbitration, 40 Ariz. L. Rev. 1039, 1052 (1998) (“The entire
process of arbitration in the context of a collective bargaining agreement assumes that
the parties are in an ongoing relationship.”).

208. See David Lewin, Grievance Procedures in Nonunion Workplaces: An
Empirict;l Analysis of Usage, Dynamics, and Qutcomes, 66 Chi.-Kent L. Rev. 823, 843-
44 (1990).

209. See generally Roger 1. Abrams et al., Arbitral Therapy, 46 Rutgers L. Rev.
1751 (1994).

210. See Murray S. Levin, The Role of Substantive Law in Business Arbitration and
the Importance of Volition, 35 Am. Bus. L.J. 105, 164 (1997) (“Arbitrators appreciate
that continued demand for their services is dependent on their ability to demonstrate
to these astute repeat players that they are able to produce credible outcomes.”).

211. See Samuel Estreicher, Predispute Agreements to Arbitrate Statutory
Employment Claims, 72 N.Y.U. L. Rev. 1344, 1355 (1997).
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E. Protecting Attorney-Client Relationships for Middle-Income Clients

One effect of the more relaxed approach to the advocate-witness in
labor arbitrations is to give greater respect to the attorney-client
relationship for middle-class clients in labor arbitration. Unions
function in part as economic institutions to enhance the economic
welfare of their members. They also serve as an opportunity to move
groups of workers into middle-class status, or keep them in that status.
Perhaps most importantly, unions serve as one of the “mediating
bodies” —“the overlooked middle™"?—that help our society define the
relationship between individuals and the larger institutions of
governments and corporations.?® When union and management
negotiate and sign a collective bargaining agreement, they are creating
a system of private law. Arbitration is not an isolated dispute
resolution event among strangers, but one of the procedures agreed
upon by the two entities—union and employer—to help the
individuals within each group come to shared understanding of the
meaning of that law.

The process of arbitration is inextricably bound up with the ongoing
relationship. To treat any actor within this relationship, including
counsel, as fungible would be to deny an essential attribute of the
institution. This is not to suggest that the relationships receive
protection above all other interests. Within this labor arbitration
world, however, relationships are given high respect because it is the
relationship that helps assure the long-term connection between the
parties.

Even this language, however, does not capture the place of
arbitration and the network of relationships on which it is built.
Labor arbitrations often deal “with messy things like personal
relationships and seemingly mundane day-to-day issues.”™" But issues
surrounding discharge from work—often described as the labor
equivalent of capital punishment—have a huge impact on the life of
the employee.” Seemingly smaller issues—seniority, work
conditions, etc.—are issues that touch the daily lives of the employee.
Labor arbitration and labor representation is one of the few areas
where middle-income clients obtain meaningful access to
representation on a subject critically important to their daily lives.
The process of negotiating and implementing a collective bargaining
agreement, and engaging in arbitration of disputed issues, provides
“an unmatched opportunity to involve people in making and

212. Thomas C. Kohler, The Overlooked Middle, in The Legal Future of Employee
Representation 224, 225 (Matthew W. Finkin ed., 1994).

213. See Kohler, supra note 197, at 143.

214. Kohler, supra note 212, at 226.

215. See generally Mary Ann Glendon, The New Family and the New Property
(1981).
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administering the law that most directly determines the details of their
daily lives.”

CONCLUSION: COMMENTS ON THIS CHAMELEON RULE

The advocate-witness rule is like a chameleon, changing color to
accommodate the context in which it is applied. In labor arbitration it
functions more like a rule of procedure than an ethics or evidentiary
issue. It typically is a process concern that the arbitrator and
participants manage in a fair manner. This appears to occur because
the culture of arbitration and the web of relationships inherent in the
process make the lawyer an important part of the process. A resort to
formalism would indeed result in a substantial hardship to the client.
Once the practice setting suggests that substantial hardship is, in
effect, presumed, then the issue evolves from an ethics concern to a
procedural one.

In federal court practice the epicenter of concern over the
advocate-witness continues to be an ethics issue, but pushed more
closely to an evidentiary concern by the adoption of the Model Rules.
Because the advocate-witness concern often, but not always, bumps
up against conflict of interest concerns, it makes sense that federal
courts have continued to view the advocate-witness as an ethics issue.
Within that framework, however, the courts have given too little
recognition to the human dimensions of the attorney-client
relationship. Acknowledging the real impact on a long-standing
attorney-client relationship would enrich the balancing test that is
emerging under the Model Rules to determine whether a substantial
hardship is present. And the client should also make a difference.
Clients without significant resources will bear a disproportionate
hardship if their lawyer is disqualified. The very awareness of the real
hardship to clients is likely one reason why this rule is self-executing.
Attorneys attempt to prevent hardship to clients. The somewhat
greater respect for relationships reflected in the Massachusetts
decisions,?'” to the extent that one can draw conclusions from a
handful of decisions, suggests that state courts might be somewhat
closer to the day-to-day lives of lawyers and clients.

The overlap and intertwining of the procedure-evidence-ethics
approaches might suggest that an ethics analysis for advocate-witness
is no longer needed, if it ever was. Federal courts, at least, do not
reflect this cynicism about the ethical dimensions of the advocate-
witness rule.” More importantly, just because there is significant
overlap does not take away from the advantages of a multi-sphere

216. Kohler, supra note 212, at 228.
217. See supra Part LE.3.
218. See supra Part I1.B.
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approach to the advocate-witness.>” The multiple approaches allow
the relevant tribunal and lawyers to apply the approach that best
captures the values at stake.”?® This chameleon rule can assure fairer
treatment of all the relevant actors if applied with culture, context and
clients in mind.

219. Cf. Jean Fleming Powers, Going Too Far to Achieve Harmony, 41 S. Tex. L.
Rev. 203,211 (1999).

220. See Stephen Gillers, What We Talked About When We Talked About Ethics: A
Critical View of the Model Rules, 46 Ohio St. L.J. 243, 248 (1985).
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