




















FORDHAM LAW REVIEW

Plenty of constructive commentators are also out there, but they
garner little notice or publicity, beyond the tight professional commu-
nity, because they do not seek or generate controversy for its own
sake.13 There are internal and external people-really knowledgea-
ble, honest, tough-minded, and professional people from all points of
the spectrum of opinions. They earn their reputations knowledgeably
and authoritatively, along with the right to be listened to based on
quality, credible endeavors. They are trying to make a constructive
difference.

They emphasize, as I see it, the educational component of thought-
ful comment. They recognize the public's absorption screen and at-
tention span as somewhat narrow and easy to manipulate-
understandably, because the public is busy living and tending to their
lives and priorities and day-to-day responsibilities and concerns.
Thoughtful commentators do not take advantage of that, with self-
aggrandizing oversimplification of a complicated process and its deli-
cately sensitive issues.

I want to emphasize a recognition of the inherent, practical, theo-
retical, and even procedural limits to what any judge knows, and what
courts are allowed to know, by evidentiary limitations and rules when
they seek to make informed, societally sweeping judgments at any
given decisional moment or on any given dispute. There are many
anxious moments, I can assure you, because most judges soon realize,
as they toil through their daily tasks and dockets, how minuscule their
contribution to the big ideal of justice may be-drops of water in
overflowing streams or vast oceans. Yet, the drops count heavily in
people's lives. No judge or court, therefore, can allow the limitations
of process or less-than-grandiose achievements to deter them from
plugging away one case and one day at a time, inching and straining
towards the ideal, oblivious as much as humanly possible to the exter-
nal passions.

At this point, I wish to interweave a glimpse of the superbly profes-
sional decisionmaking process of the Court of Appeals, designed for
fairness, intellectual honesty, plenary participation, random neutrality,
avoidance of specialty interests and agendas, and prompt, efficient
case management.

The seven judges decide each year about 300 full appeals, close to
1300 motions for leave to appeal in civil cases, and over 3000 applica-
tions for leave to appeal in criminal cases.2 4 That is close to 5000 cases
a year. The hallmark in each category of work is random assignment
and collective, institutional responsibility and obligations. The judges

23. Such distinguished commentators include: Professors David D. Siegel, Robert
M. Pitler, Richard T. Farrell, Peter Preiser, Robert Barker, Vincent Alexander, Philip
Weinberg, Alan Scheinkman, and Judge William Donnino and others.

24. Court of Appeals of the State of New York, 1995 Annual Report of the Clerk
of the Court, at 3.
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work very significantly and closely as a team and get along quite well,
within the framework of ordinary and usual human and professional
differences in personality and perspective. The differences--really
valuable diversity of backgrounds, experience, perspective, and judg-
ment-meld into a common commitment, unifying work enterprise,
social dining engagements, and amiable conversations and relation-
ships with one another. It is a professionally intimate and rewarding
enterprise.

Two weeks out of every five, or roughly on a monthly basis from the
end of August through early July, the Court hears oral argument on
about thirty-five to forty appeals. No one knows which judge will
have the reporting responsibility on any given case until after the com-
pletion of all arguments on a given day. Each judge then picks ran-
domly among index cards carrying the names of each case, and that
initiates the responsibility to re-prepare the appeal-beyond the pre-
Session, individualized preparation of all appeals for the oral argu-
ment phase-for presentation to the full Court in Conference the very
next morning. This re-preparation means each judge works on his or
her assigned appeal that night to make a recommendation to the col-
leagues the next morning, in addition to reassessing how he or she will
vote in the appeals reported by the other members at Conference.
The full oral discussion and debate proceeds from the Reporting
Judge through each other judge, starting with the junior member
around to the Chief. If a majority or, most often, a unanimous con-
sensus emerges, then the Reporting Judge will write the opinion to
reflect the agreed-upon decision and rationale. In the relatively ex-
ceptional number of instances when there are differences of view war-
ranting a dissenting expression, the first judge to the right of the
Reporting Judge holding a differing view will undertake that role.
That is a fairly recent modification to the full array of "hot bench"
case-processing techniques inaugurated by Chief Judge Breitel in
1974. If the Reporting Judge has not garnered at least three other
concurring votes, then he or she will undertake the dissenting expres-
sion, if there is to be one. It may surprise most people to know that
not every instance or case where there is initial differences of views
results in external dissents. Consensus, unanimity, and settlement of
the rule of law are powerful and paramount considerations of institu-
tional concern, effort, and quiet achievement. No judge writes in
fields of particular interest or specialty, so all must work and serve as
random generalists, and each vote is, therefore, more than merely
mathematically equal.

This initially oral exploration system of skeptical analysis, testing of
theory and practicality, and of listening is outstanding. Further verifi-
cation and validation then comes in the writings and reconferencings
of every one of the cases at the next regular Session of Court. These
features very well serve the litigants and public, and the development
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of New York's jurisprudence and common law leadership role in the
nation. They also help keep the Court extremely current (decisions
for almost all argued appeals are rendered in back-to-back Sessions)
by internal peer discipline, accountability mechanisms, and by shared
shouldering of all the categories of decisional work.

Needless to say, one of the large, looming concerns is the effect on
the management of the Court's docket and work by the inevitable and
not-too-far-distant emergence of the death penalty direct appeals with
plenary and exclusive direct appellate review responsibility.2 5 The ex-
perience of other states' highest courts, according to studies and their
justices' reports, is not encouraging in this respect. 6 Of necessity,
there must be a considerable displacement of the Court's other very
important civil and criminal cases-A(doption) to Z(oning) and Fare
Beating to Noncapital Murder and everything in between each cate-
gory-in order to attend to the time demands and nature of capital
case appeals.2 7 For a court like the Court of Appeals, already ex-
tremely busy with a high volume of appeals and significant matters in
all categories of our work, this is a daunting prospect, a significant
worry and challenge, and an enormous unique role. The proud his-
tory of this Court gives me firm confidence that the tasks will be at-
tended to with superb leadership, professional excellence, and with
the greatest sense of fairness and high quality of performance as they
bear on so profound a public responsibility.

Ever present to judges is also the realization that not really very
long after any of their rulings and after their tenure is concluded, ex-
perience and the wisdom of hindsight might refract the prism of un-
derstanding and support a change of direction. They might even
compel or justify an occasional deviation or outright rejection of a
rule. Change and stability thus coexist in the development and appli-

25. N.Y. Const. art. VI, § 3(b).
26. See William C. Vickrey, Opinion Filings and Appellate Court Productivity, 78

Judicature 47, 49-50 (1994) (noting the negative effect of capital appeals on the Cali-
fornia Supreme Court's annual production of written opinions and on the profile of
the court's opinions); State v. Marshall, 613 A.2d 1059, 1147 (N.J. 1992) (Handler, J.,
dissenting) ("The complexity of our capital jurisprudence and the she[e]r volume of
the records in capital trials compel appellate courts to expend inordinate energy on
capital cases." (citing Stephen Maganini, Closing Death Row Would Save State $90
Million a Year, Sacramento Bee, Mar. 28, 1988, at Al (reporting that the California
Supreme Court "spends more than half its time reviewing death cases"); Andrew H.
Malcolm, Capital Punishment Is Popular, But So Are Its Alternatives, N.Y. Times,
Sept. 10, 1989, at A4 (reporting that the Florida Supreme Court spends one-third of
its time on capital cases))); Ellen Simon, Death Be Not Cheap, Conn. Law Tribune,
Nov. 29, 1993, at 1 (noting the negative effect of capital litigation in Connecticut); see
also David Von Drehle, Among the Lowest of the Dead (1995) (discussing the effects
of Florida's death penalty).

27. See Vickrey, supra note 26, at 49-50 (stating that where "the average number
of capital cases decided each year increased five times between 1970-76 and 1987-93,
... the average number of 'all other' cases decided each year during 1987-93 dropped
by half").
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cation of evenhanded justice. The paradoxical swings, tensions, and
realities in law and jurisprudence temper the necessity of having to
rule in cases without the benefit of perfectly clear vision and knowl-
edge. To offset and balance matters, judges and society, too, reach for
and rely on checks and balances, recognizing that judicial rulings are
final only in this human dimension and only for their own time, and
only with a calibrated system of diffused and shared distribution of
power. Comfort levels and peace of mind and heart are sought and
found in institutional strength, drawing on diversity of experience, tal-
ent, and personal qualities.28

In this respect, it is useful to place the doctrine of stare decisis in
perspective to understand better how it impacts decisionmaking. Ad-
hering to prior decisions and building on the wisdom of predecessors
is a great strength. It is a pillar of the Anglo-American decisional
tradition. But so, too, are growth and epiphanies of clearer under-
standing. They encompass a special strength and vision, ever willing
and ready to recognize the need for change and in-house error correc-
tion based on internal reevaluation, not on externally generated pres-
sures or heat. This is a legitimate self-help tool for enhancing the
judicial process and building and maintaining respect for it. That is
how law adjusts to reflect society's evolution and appreciation of its
new needs and conflicts.

Justice Holmes, for example, warned against rules that persist for
no better reason than that they were "laid down in the time of Henry
IV."29 Chief Judge Cardozo's preeminent work, The Nature of the Ju-
dicial Process,30 describes the calibration in this way: "If judges have
wofully misinterpreted the mores of their day, or if the mores of their
day are no longer those of ours, they ought not to tie, in helpless sub-

28. See Joseph W. Bellacosa, Trembling Towards Olympus, 69 N.Y. St. B. J. 6
(MariApr. 1997) [hereinafter Bellacosa, Trembling Towards Olympus].

During Judge Richard Wesley's visit to Court of Appeals Hall last week,
after the Governor announced his nomination, your resident Judge wel-
comed him on behalf of his new colleagues. I showed him the Conference
Room and described the perfectly round deliberation table as symbolizing
the strength of a circle-the institutional bond and connectedness that tran-
scends the assertion of individualized personalities-a phrase taught to me
by Judge Christ. I added for Judge Wesley-as I have been reminded re-
peatedly myself over the years-that the circle of chairs around that decision
table-the very place where peoples' cases are decided-also symbolizes the
equality of the seven votes and the importance of individualized, conscien-
tiously-held and expressed views, ultimately subordinated and fitted, how-
ever, to the larger societal good and institutional purpose.

Id. at 7.
29. Oliver W. Holmes, The Path of the Law, in Jurisprudence in Action 275, 290

(Assoc. of the Bar of the City of N.Y. Comm. on Post-Admission Legal Educ. eds.,
1953).

30. See Benjamin N. Cardozo, Lecture IV. Adherence to Precedent. The Subcon-
scious Element in the Judicial Process. Conclusion., in The Nature of the Judicial Pro-
cess, supra note 8, at 142, 152.
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mission, the hands of their successors."'" One of the most trenchant
expressions and applications in a full, nuanced dimension comes to us
from former Chief Judge Charles D. Breitel, who invited me to leave
teaching at St. John's Law School to become Clerk of the Court of
Appeals in 1975. Chief Judge Breitel, when faced with a stare decisis
Hobson's choice, wrote:

The nub of the matter is that stare decisis does not spring full-
grown from a "precedent" but from precedents which reflect princi-
ple and doctrine rationally evolved. Of course, it would be fool-
hardy not to recognize that there is potential for jurisprudential
scandal in a court which decides one way one day and another way
the next; but it is just as scandalous to treat every errant footprint
barely hardened overnight as an inescapable mold for future
travel.32

He disagreed three times in earlier ight-to-counsel cases33 before the
opportunity emerged in People v. Hobson,34 by which time he had
become Chief Judge and was able to persuade a majority of the Court
to overrule the prior "errant footprints." Make no mistake of his
meaning. He is the same judge who, in another context shortly after
he became a Judge of the Court of Appeals, emphasized in Simpson v.
Loehmann35 that judges do not scuttle precedents just because of a
change in personnel at a court. Thus, he refused to cast a fourth vote
for a view with which he agreed, and explained why stare decisis won
the day there.36

Stare decisis is, therefore, dynamic-an empirically tested and prin-
cipled doctrine of institutional legitimacy, stability, continuity, defi-
niteness, and predictability, as well as a measure to control volume of
decisional work and to avoid unnecessary redundancy. It preserves
and apportions finite resources and allows them to be allocated more
wisely and effectively. It is also an important feature of intra- and
extrajudicial branch independence and integrity of process. Stare de-
cisis should not be, however, a zipper of institutional interdiction,
designed to suppress differing viewpoints and votes.37 I believe that
perceptions of the need for change and course correction that come

31. Id. at 152.
32. People v. Hobson, 39 N.Y.2d 479, 488 (1976).
33. See People v. Wooden, 31 N.Y.2d 753, 754 (1972) (Breitel, J., concurring on

constraint of People v. Lopez, 28 N.Y.2d 23, cert. denied, 404 U.S. 840 (1971)); Lopez,
28 N.Y.2d at 26 (Breitel, J., dissenting); People v. Robles, 27 N.Y.2d 155, 160 (1970)
(Breitel, J., dissenting), cert. denied, 401 U.S. 945 (1971).

34. 39 N.Y.2d 479.
35. 21 N.Y.2d 305, 314-16 (1967) (Breitel, J., concurring).
36. Id at 316 (".... I concur to affirm but only because the institutional stability of

a court is more important than any single tolerable error which I may believe it has
committed.").

37. See People v. Damiano, 87 N.Y.2d 477, 491 n.1 (1996) (Bellacosa, J., dissenting
in part) (rejecting a separately concurring judge's postulation of a "constricting thesis
on stare decisis [a]s incompatible with that doctrine's essential nature and generous
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from within an institution are healthy, and that squelching them is a
distinctly unhealthy measure which inevitably engenders troublesome
extrajudicial fire.

Moreover, the doctrine in its full richness should not be restricted
only to constitutional and common law readjustments. I do not un-
derstand the logic and am not persuaded by the policy reasons for a
more confining attitude and application of the doctrine that would
preclude its liberating error-correction potentiality entirely from stat-
utory construction cases and precedents.'

Some respectable authority exists for the narrower approach, as re-
cently collected and pointedly explored in an excellent chapter of Pro-
fessor Michael Mello's fine new book, Against the Death Penalty: The
Relentless Dissents of Justices Brennan and Marshall.39 But there are
also countervailing authority and more cogent reasons for the view I
hold: that statutory interpretation precedents should not be categori-
cally exempted or immune from the self-correcting power of the stare
decisis doctrine and corollaries, taken in their full, rich, and embracive
meaning.

40

The branch independence and integrity of the judicial process are
decidedly weakened when the judiciary's power is subjected to self-
abnegation and when deference is ceded to the exclusive province of
the other branches. I think the judiciary and its process are stronger
when they attend to certain corrections themselves, rather than
merely and repeatedly encouraging the legislature to overrule judicial
precedents one after the other with public fanfare, as the recent his-
tory of the last couple of years has shown.41 An institution self-confi-
dent enough to disagree respectfully yet forthrightly within itself
manifests dynamism and strength when it also shows itself ready to
adjust as empirical data and fresh insights may suggest.42

Not to be overlooked-and it often is by media and commentators
alike, seemingly straining and searching for divisiveness to promote
and chum stories-is the overwhelming unanimity and real effort at
achieving consensus in an institution like the Court of Appeals. The

spirit, marked by a long-standing institutional, capacious tolerance of differing
viewpoints").

38. See Frank H. Easterbrook, Stability and Reliability in Judicial Decisions, 73
Cornell L. Rev. 422 (1988).

39. Michael Mello, Against the Death Penalty: The Relentless Dissents of Justices
Brennan and Marshall 127-56 (1996).

40. See Damiano, 87 N.Y.2d at 490-506 (Bellacosa, J., dissenting in part).
41. See People v. Luperon, 85 N.Y.2d 71 (1995) & People v. Bolden, 81 N.Y.2d

146 (1993), overruled by 1996 N.Y. Laws ch. 631; People v. Spivey, 81 N.Y.2d 356
(1993) & Damiano, 87 N.Y.2d 477, overruled by 1996 N.Y. Laws ch. 632; People v.
Page, 88 N.Y.2d 1 (1996), overruled by 1996 N.Y. Laws ch. 630; People v. Ryan, 82
N.Y.2d 497 (1993), overruled by N.Y. Penal Law § 220.18 (McKinney 1989), as
amended by L. 1995, ch. 75.

42. See People v. Hobson, 39 N.Y.2d 479,487-91 (1976); People v. Bing, 76 N.Y.2d
331, 338 (1990).
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Court remains acutely aware and vigilant of its unique collective re-
sponsibility in this respect to decide and state a full majority rule of
law, as opposed to projecting personal auras and expressions through
multiple and plurality opinions. The external misemphasis on and
portrayal of division disproportionately skews and distorts the Court
and its work. This aggravates the perceptual troublements already in-
herent in an age of fifteen-minute fame-or infamy. Devaluing im-
portant institutional and procedural goals to headline perceptions of
division is flat wrong.43

Some of these concerns on the role of the judicial branch reflect
philosophical or turf considerations that raise the question whether
properly distributed governance may be unbalanced by seemingly too
powerful or overeager federal and state courts. This notion is fueled,
perhaps, by the realization that in their adjudicative function courts
rule with familiar last words: "Ordered," "Decreed," "Adjudged.""
In law and governance, these three little words can generate big con-
troversy and tension among the separate branches of government, es-
pecially when the public purse and public safety are implicated so
fundamentally, and when authority is redistributed or altered in a
seeming tug-of-power struggle.

Remember, for example, when the United States Supreme Court
ordered, adjudged, and decreed that the Commander-in-Chief of the
most powerful government of the world turn over the White House
tapes.45 Courts command no armies, as Stalin once mockingly stated
about popes. Yet, remarkably, the Chief Executive simply complied,
based on the longstanding tradition and respect enveloping the judi-
cial process. He then became the only President ever to resign from
office in the wake of this compliance.

I tender another distinct but aptly relevant illustration of the ten-
sion ever-present in governmental branches' distribution of power:
People v. Thompson.46 Angela Thompson committed a first-offense
sale of two ounces, thirty-three grains of cocaine to an undercover
police officer.47 This seventeen-year-old youngster was under the
dominance of a Dickensian, Fagin-like uncle, a big-time drug opera-
tor.4' The trial court, after a jury verdict, and the Appellate Division
imposed a sentence of eight years to life imprisonment-half the legis-
lative mandate.49 Her uncle got fifteen-to-life on a guilty plea.50 An-
gela Thompson eventually had her sentence upped to the same
mandatory sentence as her uncle got because the Court of Appeals,

43. See Belacosa, Trembling Towards Olympus, supra note 28, at 3.
44. Bellacosa, Three Little Words, supra note 20, at 2.
45. United States v. Nixon, 418 U.S. 683 (1974).
46. 83 N.Y.2d 477 (1994).
47. Id. at 479.
48. See id. at 489 (Bellacosa, J., dissenting).
49. Id. at 479.
50. Id. at 484.
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on a final State appeal and by a four-to-two vote, reversed the lower
courts' sentence and imposed a fifteen-years-to-life sentence.5' I dis-
sented with Judge Ciparick against the disproportionality, the per se
mandatoriness, and the virtually total deference to the legislative
branch in this particular sentencing decision.5 The majority and dis-
senting opinions, in a sense, speak for themselves on the relevant con-
cepts of sentencing and constitutional principles. 53

The majority ruling acknowledged a primacy of the twenty-five-
year-old Rockefeller Drug Law regimen-the sentence had to be fif-
teen-to-life, nothing less. Not even the rare, recognized judicial ex-
ception of People v. Broadie54 was allowed to apply here. The
legislation, ballyhooed in the early 1970s as the Rockefeller "solution"
to drug and recidivism problems in criminal justice matters and adju-
dication, has proven by almost universal accounts to be a major failure
based on experience and recognition of the enormous penological,
policy, and fiscal consequences. Lessons spring out of all sides from
this twenty-five-year history of an executive "solution," which in-
cluded severe restrictions on judicial discretion generally and on sen-
tencing specifically. How ironic that this kind of development and
tension engenders more and louder criticisms of judges-for not doing
more about crime, even as statistics show it generally dropping dra-
matically. The judicial opinions (majorities and dissents alike) in
cases like People v. Broadie,55 People v. Jones,56 and People v. Thomp-
son57 present significant challenges yet to be fully appreciated and an-
swered in certain aspects of the debate yet to come. Society and
politicians have to appreciate an understandable and improved frame-
work of governing legal principles and competing policies. The bench
and bar and public officials must continue to think deeply about these
matters and their ramifications. And all must worry together and then
act on them, in our respective, sometimes inherently tension-tugged,
responsibilities.

I have arrived at the point at which I must turn to another serious
feature of concern, and direct implementation and application in crim-
inal justice matters and your particular field of interest and study at
this Conference. I wrote on an aspect of this subject some years ago
in a Pace Law Review death penalty article in a professional ethics
context, and before New York restored the ultimate sentencing op-

51. See id at 485, 500.
52. See id. at 488, 493-95 (Bellacosa, J., dissenting).
53. Compare Bob Herbert's A Great Injustice, N.Y. Tunes, Nov. 25, 1996, at A15,

and his A Plea For Clemency, N.Y. Times, Dec. 5, 1996, at A35.
54. 37 N.Y.2d 100 (1975).
55. Id
56. 39 N.Y.2d 694 (1976).
57. 83 N.Y.2d 477 (1994).
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tion.58 The Code of Professional Responsibility imposes upon all at-
torneys the obligation to "assist the legal profession in fulfilling its
duty to make legal counsel available. '59 Indeed, it is a "basic tenet of
the professional responsibility of lawyers ... that every person in our
society should have ready access to the independent professional serv-
ices of a lawyer of integrity and competence."6 The principle that a
lack of funds should not deprive any individual of the right to effective
counsel and related representational services should not be hollow
rhetoric. The Code instructs attorneys that "[t]hose persons unable to
pay for legal services should be provided needed services., 6 1

In addition to lack of funds, it is also all too common that court-
appointed attorneys lack experience with capital cases. The American
Bar Association has cited incompetent trial defense counsel as the
reason that so many cases are reversed on federal habeas corpus re-
view. The Court of Appeals has dealt with a whole range of imple-
menting rules in this new universe, because the rulemaking task was
delegated by the statutory package comprising Chapter One of the
Laws of 1995.62 Some standards have been promulgated and the fee
structure piece has now been put in place, though some controversial
aspects continue to swirl and will generate challenges and disputes for
years to come.63

Public officials and media critics cannot, however, have matters
both ways. If the other branches choose not to exercise responsibility
in this rulemaking aspect themselves and opt for the protective mantle
and expertise of the courts to do this important work, as part of their
traditional judicial function, by express delegation and by inherent
power and, ultimately, even by adjudicative authority, then everyone
will have to respect a responsible, deliberative judicial
implementation.

During the civil rights movement of the 1950s and 1960s, many in-
spired attorneys-not all idealistic neophytes-travelled, often at
great personal expense and real risk, including their own deaths, to
make a professional and societal difference. There are loose but gen-
erous and valuable parallels for instruction here. It is important to

58. See Joseph W. Bellacosa, Ethical Impulses from the Death Penalty: "Old
Sparky's" Jolt to the Legal Profession, 14 Pace L. Rev. 1 (1994) [hereinafter Bellacosa,
Ethical Impulses].

59. Code of Professional Responsibility Canon 2, reprinted in N.Y. Jud. Law app.
(McKinney 1992 & Supp. 1997).

60. Id EC 1-1.
61. Id EC 8-3.
62. 1995 N.Y. Laws ch. 1, v. 1.
63. See Daniel Wise, Pay Rates for Capital Counsel Adopted by Court of Appeals,

N.Y. L.I., Nov. 22, 1996, at 1; Daniel Wise, Capital Case Assistants Refused Pay by
Pataki, N.Y. L.J., Jan. 14, 1997, at 1; Gary Spencer, Judiciary Budget Left Intact by
Governor, N.Y. LJ., Jan. 15, 1997, at 1 (discussing "promised legislation to roll back
the 'exorbitant fee structure' the Court of Appeals set last fall for assigned counsel in
capital cases").
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appreciate in the capital punishment adversarial context that well-mo-
tivated, well-qualified, capable, and reasonably experienced lawyers
will help fulfill the weighty prosecutorial responsibilities in a more as-
tute, thoughtful manner. It will even sharpen the effectiveness and
performance of both sides and, thus, help the courts and the process.
A higher level of defense adversarial engagement should be wel-
comed, rather than adopting the foolish, short-sighted stance that ben-
efits will accrue from inferior, resource-starved opposition.

This interaction can be illustrated with the story of the epic struggle
of Sammy Bice Johnson. In 1982, the State of Mississippi convicted
Johnson in the fatal shooting of a highway patrol officer on New
Year's Eve, 1981. 6 Johnson and three other men had been stopped
by the officer for speeding.65 A struggle ensued, during which the of-
ficer was stabbed, shot, and killed.66 Two of Johnson's cohorts, includ-
ing the shooter, received life sentences. 67 The third pled guilty to a
lesser charge in exchange for his testimony against the others.6 Only
Johnson was sentenced to death after trial.69

One of the aggravating circumstances used to impose the death
penalty on him was a 1963 New York predicate felony conviction for
assault with intent to commit rape.70 In 1986, represented pro bono
by the New York law firm Cahill Gordon & Reindel, Johnson sought
to have this New York predicate overturned on collateral review in
New York.7 He argued that he had not been advised in 1963 of his
right to appeal the New York felony and that his counsel rights had
been violated.' By 1986, the records of his trial were no longer avail-
able. In addition, the court reporter, prosecutor, and trial judge were
all deceased.73 Only the sentencing minutes were available. They suf-
ficiently supported Johnson's claim that he had not been advised of his
right to appeal. 4 The Court of Appeals unanimously granted relief

64. See Johnson v. Mississippi, 486 U.S. 578, 580 (1988).
65. Id
66. Id.
67. See Rita Ciolli, Convict, and NY, vs. Mississippi, Newsday, May 5, 1988, at 4,

41 [hereinafter Ciolli, Convict].
68. Id.
69. ld.; see also Rita Ciolli, New Death-Row Sentencing, Newsday, June 14, 1988,

at 5 (explaining that Johnson was the only one of the four convicted of the murder to
receive the death penalty); Shirley Armstrong, May Save Miss. Inmate: High Court
Overturns '63 Assault Verdict, Alb. Tunes-Union, Mar. 25, 1987, at B10 (same).

70. Johnson v. State, 511 So. 2d 1333, 1336 (Miss. 1987), rev'd sub norm. Johnson v.
Mississippi, 486 U.S. 578 (1988); see also E.J. McMahon, A Matter of 'Aggravating
Factors,' Nat'l L.J., Feb. 8, 1988, at 6 (noting that Johnson's sentence was based in part
on his felony record).

71. See People v. Johnson, 69 N.Y.2d 339, 341 (1987); Ciolli, Convict, supra note
67, at 41.

72. See supra note 71; Rita Ciolli, Where Guilt Is a Side Issue, Newsday, May 4,
1988, at 17.

73. Armstrong, supra note 69, at B10.
74. Id.
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and held that the necessary remedy was vacatur of the twenty-four-
year-old conviction and dismissal of the indictment.75

Johnson's lawyers filed a petition for reconsideration in Mississippi.
They argued that since his New York conviction was a nullity, it could
not serve as an aggravating circumstance for sustaining the death pen-
alty.76 By a six-to-three vote, the Supreme Court of Mississippi dis-
agreed.77 It held that the "foreign" State of New York "cannot vitiate
the death penalty verdict in this state by setting aside a prior convic-
tion of a violent crime through a collateral relief petition. '7 8 The Mis-
sissippi court went so far as to opine that there was "no evidence or
indication that the post-conviction relief proceedings in the New York
courts were truly adversarial. '79 I am sure this surprised the
New York District Attorney who argued so forcefully before the
Court of Appeals. In dissent, Mississippi Supreme Court Justice Rob-
ertson called his own court's majority to task, stating: "[T]he Court of
Appeals of New York has enjoyed a reputation as one of the [nation's]
premiere state courts. I am not for a moment prepared [to] indulge in
the cynical assumption that the New York Court did less than its duty
when it ordered Johnson's 1963 conviction vacated."80 I have never
met Justice Robertson, but I sure like his kind of respect and sense of
comity.

Johnson got a chance-increasingly rare these days in capital and
any other kind of case-to go to the United States Supreme Court.8'
The argument was that Mississippi had failed to honor the Full Faith
and Credit Clause of the United States Constitution. New York had a
stake and interest rooted in our constitutional history and protective
balances-respect for the integrity of its judgment from the sibling
State. The Mississippi Assistant Attorney General summed up his
State's argument by declaring: "New York doesn't have the death
penalty, so I guess they don't understand how the law works."2 I
wonder what argument he would come up with today, now that we do
have a death penalty statute. He opined, at that time, that "the Mis-
sissippi Supreme Court 'certainly got the message' that New York was

75. Johnson, 69 N.Y.2d at 342.
76. See Johnson v. State, 511 So. 2d 1333, 1337 (Miss. 1987), rev'd sub nom. John-

son v. Mississippi, 486 U.S. 578 (1988).
77. Id. at 1339, 1342.
78. Id. at 1338.
79. Id.
80. ld. at 1344 (Robertson, J., dissenting).
81. The total number of cases granted certiorari by, argued before, and decided by

the United States Supreme Court has steadily declined in recent years. See U.S. Bu-
reau of the Census, Statistical Abstract of the United States: 1996, at 214 (116th ed.
1996).

82. Ciolli, Convict, supra note 67, at 40 (quoting Mississippi Assistant Attorney
General Marvin White, Jr.).
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trying to block executions" and labeled the $1.5 million in legal fees
expended by Cahill Gordon "ludicrous."'

Ludicrous or not, a unanimous decision for Johnson from the
United States Supreme Court was won'-quite an achievement in its
own right. The option for the Mississippi Supreme Court was to order
a new sentencing hearing or to decide on the appropriate sentence
itself.85 In 1989, the Mississippi Supreme Court remanded the case to
the County Court to impanel another sentencing jury," and Johnson
was resentenced to life imprisonment.'

It is worthwhile pondering what the prosecution-side costs, direct
and indirect, added up to in the whole saga of Sammy Bice Johnson's
adversarial journey through the courts. This lesson in federalism and
our dual judicial tracks, triangulated in Johnson's circumstance
(United States Supreme Court and two states' highest courts), illus-
trate one of the aspects with which everyone will have to contend
sooner or later: the arguable disproportionality of resources between
the government and the defense sides in death penalty cases.

One more reality check that some critics may pose is worth noting.
Where, then, does one find the check and balance against a potentially
too-powerful judiciary itself?88 For the most part, it resides in the con-
stitutions themselves, federal and state. But they are not self-execut-
ing documents and must be enforced and energized by fallible, human
judges, who must practice a personal and institutional discipline and a
dynamic attentiveness to a fair, open process that grows and adjusts.
This approach respects limitations over pretense to omniscience or,
worse, omnipotence. Subordination of personal views and biases is
part of the judicial decisionmaking struggle and obligation-even the
deeply suppressed and hidden ones must be guarded against some-
how. Judges are not allowed to work their own "agendas," and they
have no constituents, save The Law itself. Their duty is to serve soci-
ety and the litigants before them with intellectual and personal integ-
rity and stubborn neutrality. The search for objectivity, for externally
tested standards of fairness, and for the appearance and actuality of
detached impartiality must be maintained.

83. Id.
84. Johnson v. Mississippi, 486 U.S. 578, 579 (1988).
85. Id- at 591 (White, J., concurring).
86. Johnson v. State, 547 So. 2d 59, 61 (Miss. 1989), overruled by Clemons v. State,

593 So. 2d 1004, 1006 (Miss. 1992).
87. See Letter from P. Kevin Castel, Partner, Cahill Gordon & Reindel, to Joseph

W. Bellacosa, Associate Judge, N.Y. St. Ct. App. (Nov. 9, 1993) (on file with author);
Bellacosa, Ethical Impulses, supra note 58, at 11.

88. See, eg., Robert H. Bork, Slouching Toward Gomorrah. Modem Liberalism
and American Decline 96-119 (1996) (arguing that the American people are without
the political strength to fight against a strong judiciary and strong radical
individualists).
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Is that too idealized? I believe not. Realism and the human condi-
tion we will always have with us, but there can never be too much
idealism. Oliver Wendell Holmes, a hardened realist by philosophical
bent and by thrice having been wounded in the Civil War, described
the measure of success in a letter to his friend and successor, Benja-
min Nathan Cardozo: "[N]ot place or power or popularity makes the
success that one desires, but the trembling hope that one has come
near to an ideal."89 Cardozo called this letter a private treasure, 90 and
so should everyone treat its message and exhortation.

I like to think of myself as a mix of pragmatist and idealist-if that
is not an oxymoronic union. This very exertion decries speculators
who try to label courts and peg judges to the observer's ideological
contours. Judges should remain aloof from such outside pigeonholing.
The passion of the moment and streets must also always be kept a safe
distance away from the courthouse. Judges must be open instead only
to the work product and persuasions of the parties' lawyers, to their
judicial colleagues, and to their individual consciences. THEN they
should decide-never beforehand, and never based on their own pre-
judicial or extrajudicial paper trails or the superimposed straitjackets
of spin merchants and opinion shapers. Overall, our culture and tradi-
tion enjoys and benefits from a thoughtful process that makes for con-
siderable unpredictability. As one long-time litigator and astute
observer of the Court of Appeals stated, with the license of my para-
phrase: The votes of all the Judges of the Court of Appeals are all up
for grabs in any given case.91 I like the sound and imagery of that, and
I believe Professor William Hellerstein has captured a gem of realism
and truth based on extensive experience and deep study that is plainly
lacking and studiously overlooked by too many other so-called
experts.

Judges, in the end, are not privileged or authorized to rule by pleas
for compassion or based on personal philosophy and beliefs, no mat-
ter how strongly held or felt. Judges who are faithful to their oaths,
thus, may not wrap themselves in the soft tunic of Mother Teresa or in
the hard armor of an Avenging Attila. Nor should they believe, adjust
to, attorn to, or act on their media or commentators' clippings and
reputations. Otherwise, each one doing his or her "own thing" might
contribute to shrunken justice, uneven justice, or just plain injustice-

89. Benjamin N. Cardozo, Mr. Justice Holmes, in Selected Writings of Benjamin
Nathan Cardozo: The Choice of Tycho Brahe 77, 86 (Margaret E. Hall ed., 1947).

90. Id.
91. See Gary Spencer, Counsel Discuss Attacks on High Court: Governor's Criti-

cism Could Have Chilling Effect, in Court of Appeals: Targeting the Judiciary, N.Y.
L.J., Oct. 7, 1996, at S3; Gary Spencer, A Winning Year for Prosecutors: Does Trend
Mark a Permanent Shift?, in Court of Appeals: A Change in the Wind?, N.Y. L.J., Oct.
10, 1995, at S3; Gary Spencer, Conservative Look to 1994 Rulings: Prosecutors Have
Reason to Be Encouraged, in Court of Appeals: Reshaping the Bench, N.Y. L.J., Oct.
3, 1994, at S2.
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a form of lawlessness. The trick and genius in judging is finding the
epistemological balance of principle, intellect, tolerance, and under-
standing, and some sweetness of heart. There is room for all. Then
this amalgam must be applied under principles and rules of law, even-
handedly to all. Paradoxes may emerge, but an occasional anomaly or
ironic twist is acceptable in a far-from-perfect human enterprise that
nevertheless aspires to and yearns for ideals.'

In this regard, therefore, I must inform you that judging is very
quiet-in the eye of society's and people's storms, as in Holmes's
great aphorism and metaphor in answer to the question, "What is it
like up there?"9 3 I, like every judge, would especially appreciate your
understanding. But I have no need of and dare not look for your ap-
plause. With all the privilege and honor wrapped in our judicial robes
and process, judging cases constitutes a weighty, nondelegable, in-
tensely private yet public responsibility. This usually also includes a
conscientious agony of decisions made against a dimly lit, fortuitous
future; but the rulings are necessary to be gavelled down when the
critical mass and moment of decision arrive in any given case. So
judges proceed steadfastly, knowing that there are more cases in an
endless stream awaiting attention.

The substance, process, and pursuit of human justice, I respectfully
submit, are found in quiet nooks and crannies of careful thoughtful-
ness, far away from marching fields of populists waving banners, who
propagandize a brand of truth through lazy symbols, slick slogans, and
quick fixes.94 For the most part, judges do their jobs superbly and
diligently. In doing so, they trust and rely on a proven verity: Accept-
ance and recognition of how respected, valuable, and indispensable
judicial services are rests principally on the general fine reputation of
the judicial process and its ministers and the reasonable and high ex-
pectations of the public. Those who upset that balance by tarnishing
the good name and essential services of the justice dispensers do so at
their own risk and at some peril to the process. They also skate care-
lessly close to serious breaches of public and professional responsibili-
ties, as recently and cogently warned by Michael Cardozo, President
of the Association of the Bar of the City of New York, in the National
Law Journal.95

92. See Benjamin N. Cardozo, The Paradoxes of Legal Science, in Selected Writ-
ings of Benjamin Nathan Cardozo: The Choice of Tycho Brahe 251,254-55 (Margaret
E. Hall ed., 1947); Joseph W. Bellacosa, Benjamin Nathan Cardozo: The Teacher, 3
The Benjamin N. Cardozo Memorial Lectures 1591, 1612 (1995).

93. Oliver W. Holmes, Law and the Court, in Collected Legal Papers 291 (1920).
"We are very quiet there, but it is the quiet of a storm centre, as we all know." Id. at
292.

94. See Joseph W. Bellacosa, Symbols, Slogans, and Cymbals of Criminal Justice:
Where's the Substance?, 36 Cath. Law. 375 (1996).

95. Michael A. Cardozo, Lawyers' Attacks on Judges Risk Censure, Nat'l L.J.,
Aug. 26, 1996, at A19.
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In sum, judging cases is complicated and takes time, study, and care.
Shaping public opinion requires corresponding attentiveness and re-
sponsibility. Neither should be a twenty-four-hour headline-grabbing,
labelling, or statistical tabulation exercise, nor a bottom line, result-
oriented process. Before anyone engages in either, he should read
records and opinions, pause over sources of authority, especially the
constitutions, and think more than once about the short- and long-
term consequences of what he says and does. If that happens, I would
be willing to drop the "versus" in the title of this article, embrace a
cease-fire in the competition for public attention and understanding,
and declare victory for the joint enterprise of working together for the
common good and the preservation of a jewel of America's system of
government: the judicial process.16

96. See Kaye, supra note 2, at 9.
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