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process liberty right of the Fourteenth Amendment, common law
holdings, or in informed consent statutes, has not been interpreted as
a benefit. Thus, wrongful birth statutes, which impede full disclosure,
infringe upon that right and more closely resemble a penalty than a
benefit as defined in Geduldig.

Even in Bray v. Alexandria Women’s Health Clinic,'* Justice
Scalia’s reference to Geduldig does not guarantee that the Geduldig
holding retains broad precedential value.!*® Writing for the majority,
Justice Scalia interprets § 1985 to require proof of hostility, or pater-
nalism, to women rather than merely gender-specific action.!*! Both
Justice Stevens and Justice O’Connor emphasize this distinction in
their dissents.®? They both recognize the differences between this
standard and the equal protection standard. Indeed, Justice Stevens,

similarly turn on the distinction between the denial of monetary benefits and the im-
position of a burden.”).

139. 506 U.S. 263 (1993).

140. In Bray, the Court denied respondents the right to enjoin zealous abortion
protestors under 42 U.S.C. § 1985(3). Id. at 267-78. Section 1985(3) gives private citi-
zens the right to sue other private citizens for interference with the exercise of consti-
tutionally protected rights. Id. The complaining party, in this case, must prove that
protestors evinced an invidious class-based animus. Id. Justice Scalia, relying in part
on Geduldig, reasoned that the protestors’ activities only coincidentally implicated
women because the purpose of the protest was to discourage abortion. /d. at 269-70.
Justice Scalia argued that a clearer case would exist if people wearing yarmulkes were
in some way penalized because, in this circumstance it could be inferred that the ob-
jector’s activity was targeted at Jewish people. Id. at 270. The fault in this logic is
clear: Just as only Jewish people wear yarmulkes, only women get abortions. Fur-
thermore, the class Justice Scalia describes consists only of religious Jewish men. Itis
clear that the only plausible objection to yarmulkes is that they are womn by Jewish
people, whereas people object to abortion because of the nature of the act, not exclu-
sively because women engage in the act. Nevertheless, as Justice Stevens points out in
his Bray dissent, one legitimate purpose does not cure an illegitimate purpose. /d. at
323. The illegitimate purpose in this case was the intent to stop women from exercis-
ing their right to obtain an abortion. Moreover, after Casey, it seems troubling, or
arguably impossible, to dissociate the class of women from the right to abortion.

141. Id. at 268-73.

142, Id. at 326-27, 352 (Stevens, O’Connor, J.J., dissenting). In his dissent, Justice
Stevens argues that, for the purpose of § 1985, a class-based animus does not require
proof of hostility to a particular woman. The only proof required to succeed is that
the conspiracy is aimed at interfering with an activity in which a particular class exclu-
sively participates. Justice Stevens quotes Professor Sunstein’s conclusion that “[i]f a
law said that ‘no woman’ may obtain an abortion, it should readily be seen as a sex-
based classification. A law saying ‘no person’ may obtain an abortion has the same
meaning.” Id. at 323 n.20 (quoting Cass Sunstein, Neutrality in Constitutional Law
(With Special Reference to Pornography, Abortion, and Surrogacy), 92 Colum. L. Rev.
1, 32 n.122 (1992)).

Professor Colker observes that “[t]he Klan . . . was found to have a class-based
animus against blacks despite the fact that it targeted both blacks and their support-
ers.” Ruth Colker, Pregnant Men: Practice, Theory, and the Law 124 (1594). She
correctly points out that Operation Rescue’s activities arguably should be more obvi-
ous because they never target men’s “sex lives or reproductive choices,” and their
activities block all women from entering into clinics, not simply those women seeking
abortions. Id. She also observes that their activities affect the most disadvantaged
women who are forced to go to clinics rather than private doctors. /d.
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focusing on the limited nature of the Geduldig holding, quotes Profes-
sor Sunstein as stating that “[i]t is by no means clear that Geduldig
would be extended to a case in which pregnant people were (for ex-
ample) forced to stay indoors in certain periods, or subjected to some
other unique criminal or civil disability.”'*® A ban on wrongful birth
actions denies women a remedy for a civil wrong and consequently
may fall under the category described by Professor Sunstein.

B. Wrongful Birth Statutes Do Not Have to Pass the
Feeney Standard

Four years after Geduldig, the Court, in Personnel Administrator of
Massachusetts v. Feeney,'** articulated the test to determine pretext
for facially neutral statutes.’#> This section will argue that wrongful
birth statutes are not facially neutral and thus should not be subjected
to the Feeney test. The section will also contend that, even if the
Court finds that wrongful birth statutes are facially neutral, the facts
in Feeney differ so greatly from the circumstances around a wrongful
birth action that a new test would have to be articulated.

1. Wrongful Birth Statutes Fall in Between Facially Discriminatory
and Facially Neutral Statutes

Even giving Geduldig the broadest possible reading, the Court’s
holding is limited to a finding that pregnancy discrimination is not per
se gender discrimination. It does not follow from that finding that
pregnancy discrimination is facially neutral.4¢ Given the intense criti-
cism and subsequent weakening of Geduldig, it would require a strong

143. Id. at 327 n.24 (quoting Cass Sunstein, Neutrality in Constitutional Law (With
Special Reference to Pornography, Abortion, and Surrogacy), 92 Colum. L. Rev. 1, 32
n.122 (1992)).

144. 442 U.S. 256 (1979).

145. Id. The Feeney test states that a plaintiff must prove “that the decision-maker
... selected or reaffirmed a particular course of action at least in part ‘because of,’ not
merely ‘in spite of its adverse effects upon an identifiable group.” Id. at 279.

146. Although the Court held that a petitioner would have to prove pretext if preg-
nancy distinctions were found to be facially neutral, the Court never claimed that all
pregnancy distinctions are in fact facially neutral. Geduldig v. Aiello, 417 U.S. 484,
496-97 n.20. The Court stated: “While it is true that only women can become preg-
nant, it does not follow that every legislative classification concerning pregnancy is a
sex-based classification . . . .” Id. at 496 n.20. In other words, some pregnancy-based
distinctions are discriminatory. Ironically, from Justice Stewart’s statement, it appears
that he was operating from a presumption that pregnancy-based distinctions were in
fact sex-based distinctions. Although the Court states that a showing of pretext may
be necessary, that requirement is qualified by the specifics of the case. Id. at 496-97 &
n.20. Justice Stewart states that absent a showing of pretext, “lawmakers are constitu-
tionally free to include or exclude pregnancy from the coverage of legislation such as
this on any reasonable basis, just as with respect to any other physical condition.” Id.
In other words, with respect to insurance coverage, a legislature can exclude gender-
linked conditions unless pretext is proven. It does not follow from these statements
that all pregnancy distinctions are facially neutral, or that women challenging preg-
nancy distinctions will have to prove pretext in all cases.
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overreading of the holding to conclude that pregnancy-based distinc-
tions both never equal sex discrimination and are always facially neu-
tral.'” Furthermore, in light of Casey’s recognition of the connection
between issues surrounding pregnancy and gender equality, it is diffi-
cult to find that pregnancy discrimination fails to implicate gender.}*8

2. A Ban on Wrongful Birth Actions Is Factually Different from
the Feeney Statute

Even if the Court determines that wrongful birth statutes are gen-
der neutral, they are not gender neutral in the same way as the statute
at issue in Feeney. Specifically, wrongful birth statutes differ from the
statute in Feeney because the gender classification in the wrongful
birth statutes is more explicit. The Feeney Court found that a vet-
eran’s preference statute simply displayed a preference for veterans,
not a penalty on non-veterans, a category including both men and wo-
men.}*® Although the statute disproportionately impacted women,
the plaintiff had to prove that the legislature was motivated in part
“because of” a gender bias.’>® The dissent criticized the holding, not-
ing: “That a legislature seeks to advantage one group does not, as a
matter of logic or of common sense, exclude the possibility that it also
intends to disadvantage another.”’>! Justice Stevens, joined in his
concurrence by Justice White, stated that the test for uncovering a
covert motive should be “the same as the question whether its adverse
effects reflect invidious gender-based discrimination.”’? Justice Ste-
vens, however, failed to find invidious gender-based discrimination
because so many men were also harmed by the veterans preference
statute.'>> Whereas the injured parties in Feeney—non-veterans—in-
clude both men and women, the injured parties in wrongful birth stat-
utes—pregnant persons—include women exclusively, not merely
disproportionately.

147. See Bray v. Alexandria Women'’s Health Clinic, 506 U.S. 263, 327 (Stevens, J.,
dissenting) (“Geduldig, of course, did not purport to establish that, as a matter of
logic, a classification based on pregnancy is gender neutral.”).

148. For a discussion of the significance of gender implications, see infra part IL.C.
Stevens stated that Geduldig should not be “understood as holding that, as a matter of
law, pregnancy-based classifications never violate the Equal Protection Clause.” Id.
In Bray, Justice Scalia seemed to argue that activities that interfere with a woman’s
right to have an abortion are not gender based, and that it is mere coincidence that
these regulations only harm women. Id. at 269-71. This reasoning, however, appears
to contradict the holding in Casey, which formally connects abortion with gender and
equality. See supra notes 126-30 and accompanying text. The effect of Bray is unclear,
because of this contradiction and the four strongly worded dissents in Bray.

149. Personnel Adm’r of Mass. v. Feeney, 442 U.S. 256, 280 (1979).

150. Id. at 279.

151. Id. at 282 (Marshall, J., dissenting).

152. Id. at 281 (Stevens, J., concurring).

153. Id.



1032 FORDHAM LAW REVIEW [Vol. 65

Moreover, the Feeney Court avoided over-interpreting the veterans
preference statute by looking to its plain meaning. The Court stated
that, “the law remains what it purports to be: a preference for veter-
ans of either sex over nonveterans of either sex, not for men over
women.”?>* Wrongful birth statutes ban tort actions which claim that,
had a doctor provided full information about the condition of the fe-
tus, the pregnant woman would have chosen to have an abortion.!
Applying the Feeney Court’s logic, and looking to the plain language
of the wrongful birth statute, a legislature defending a wrongful birth
statute would have to say that it preferred that pregnant women re-
ceived less information.’*® Unlike in Feeney, with respect to wrongful
birth actions, the Court could not look directly to the language of the
statute to find its purpose and uphold the distinction. The direct effect
of wrongful birth statutes!>” is to deny a claim for wrongful birth, a
tort that penalizes doctors for withholding information and thereby
interfering with a woman’s right to choose to terminate her preg-
nancy.’>® The Court is unlikely to accept a legislative preference for

154. Id. at 280.

155. See supra note 71 and accompanying text.

156. The legislature in Feeney claimed that they never thought consciously of wo-
men and were exclusively focused on veterans. See Colker, supra note 93, at 90. In
light of the times and the nature of the preference, it is entirely possible that the
legislature, in fact, did not consider women at all. Nevertheless, Professor Colker
insists that legislatures should be required to “wrestle with a statute’s impact on wo-
men.” Id. In fact, she criticizes that “[a]n unthinking attitude can be as harmful to
women as direct animus, because it serves to keep women’s interests in society invisi-
ble.” Id. Interestingly, Professor Colker’s solution would not require a new articula-
tion of the equal protection test. Instead, she suggests that intent remain a factor, but
that the definition and breadth of intent should change in order to require legislatures
to consider the impact of their action on women. /d. at 90-91. The legislature may not
inflict hardships on women that it would not inflict on men. /d. at 91.

In the wrongful birth context, however, a legislature could not claim that it did not
consider women. Pregnant women are the main focus of the law. Although the legis-
lature may have primarily considered fetuses, they also must have considered the im-
pact or implications of this legislation on women. In Feeney, there were non-veterans
who were male. In contrast, with regard to wrongful birth statutes, there are no preg-
nant men to consider, and the subject matter of the statute deals directly with an issue
of women’s health, specifically abortion, that only women can choose. As Professor

MacKinnon has stated, “[n]o men are denied abortions . . .. Such a statutory impact
would be far more one-sided than, for example, the impact of veterans’ preference
statutes . . . .” MacKinnon, supra note 13, at 1321.

157. See supra note 71 and accompanying text.

158. A legislature might argue that the statute is intended to eliminate all tort
claims that rely on the theory that life is a harm. This argument, however, does not
respond to the actual wrongful birth action that does not rely on a finding that life is a
harm, but locates the harm in the doctor’s withholding of critical information. See
supra notes 47-52 and accompanying text; see also Kimble supra note 44, at 86
(““Wrongful birth’ is a misleading and unfortunate term. A more apt title would be
‘wrongful information.’”).



1996] WRONGFUL BIRTH STATUTES 1033

withholding information from pregnant women as support of the neu-
trality of wrongful birth statutes.'>

C. The Gender Implications of Wrongful Birth Torts Are Evident

This section maintains that although a ban on wrongful birth actions
is neither gender-based on its face nor facially neutral, the gender im-
plications of the statute warrant intermediate scrutiny.!®® This section
discusses the gender implications of a ban on wrongful birth actions

159. Even if forced to argue that wrongful birth statutes must be subjected to Fee-
ney, there is a strong argument that challengers to wrongful birth statutes would meet
the standard of proof required to find gender discrimination. Legislatures pass
wrongful birth statues in part “because of” a discriminatory intent. The fact that the
legislature may have other reasons is not sufficient to cure a finding of sex-based
discrimination. In a footnote in Feeney, the court admitted that “[w]hat a legislature
or any official entity is ‘up to’ may be plain from the results its actions achieve, or the
results they avoid.” Feeney, 442 U.S. at 279 n.24.

It is partially because of a mistrust of women and women's ability to make rational
decisions that legislatures ban wrongful birth actions. Wrongful birth statutes do not
simply deny a benefit, they proactively deny what Casey identifies as a right under the
Fourteenth Amendment, and what states consider a statutory right under the in-
formed consent statutes. The seriousness of the deprivation alone should alert courts
to the intent of the statute.

In the words of the Feeney majority, “[i]Jf the impact of this statute could not be
plausibly explained on a neutral ground, impact itself would signal that the real classi-
fication made by the law was in fact not neutral.” Id. at 275. In Feeney, the Court
found that the preference for veterans impacted women because they were non-veter-
ans, not because they were women. /d. In contrast, the wrongful birth statutes impact
women because only women can be pregnant. Because wrongful birth statutes are
closer to penalties than benefits, there is no alternative way to view the impact. See
supra notes 134-38 and accompanying text. It is plausible that a legislature could
focus on a party receiving a benefit without considering the deprivation that it entails,
but when a statute only operates to deny a right, the legislature cannot avoid consid-
ering the party denied. Although pregnancy alone may not be enough to warrant
intermediate scrutiny, the long historical mistrust of women's decision-making ability
provides powerful evidence that the legislation was enacted because women make this
decision. See supra notes 11-33 and accompanying text. For example, a state might
say that under the stress of learning about a disabled fetus, a woman might be unable
to make a rational decision, and consequently, the state needs wrongful birth statutes
in order to place such an important difficult decision in the hands of a doctor, a ra-
tional decision-maker. This justification, however, presupposes a sex-based distinc-
tion and defends this distinction with “the very stereotype the law condemns.” J.E.B.
v. Alabama, 114 S. Ct. 1419, 1426 (1994) (citations omitted).

160. Some critics might call this approach an anti-subordination analysis of state
action. For example, Professor Colker describes anti-subordination principles as
prohibiting policies that “perpetuate racial or sexual hierarchy.” Colker, supra note
93, at 87. She gives the example that a policy prohibiting the employment of people
with primary child care responsibilities may be phrased in gender neutral terms, yet
has a disparate impact on women and “would perpetuate a history of sexual hierarchy
by penalizing women for their societally imposed childcare responsibilities.” /d. The
anti-subordination method focuses on the group of women, or the unequal class of
persons, before considering the motives of the oppressor, or dominant class, and in
preference to the impact on the individual harmed by the policy. See id.
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and the consequences of compelled pregnancy.!®* It argues that
wrongful birth statutes are not facially neutral because they violate
the principles of equality established in Casey and impose a status in-
jury on women.'®? This section asserts that, assuming Johnson Con-
trols overruled or limited Geduldig, Casey links abortion and equality
so that wrongful birth statutes run afoul of the Equal Protection
Clause by permitting legislative interference with a woman’s informed
reproductive choices and propagating sexual hierarchy.

Casey linked abortion with equality by recognizing women’s reli-
ance on the availability of abortion to plan the course of their lives.!¢?
Casey also valued women’s options and voices in a way absent from
most prior decisions on abortion.’%* The Court stated that “[t]he abil-

161. Professor West also argues against compelling pregnancy. Her analysis begins

with the premise:
We all fundamentally possess a right to live in a just society. . . .To whatever
degree we fail to create the minimal conditions for a just society, we also
have a right, individually and fundamentally, to be shielded from the most
dire or simply the most damaging consequences of that failure.
Robin L. West, The Nature of the Right to an Abortion: A Commentary on Professor
Brownstein’s Analysis of Casey, 45 Hastings L.J. 961, 964-65 (1994). Professor West
adds that in a perfect world, equal citizenship is not burdened by connections or rela-
tions such as motherhood, fatherhood, or sisterhood, but those relations are in fact
central to citizenship. Id. at 965. Consequently, “[w]e must have the right to opt out
of an unjust patriarchal world that visits unequal but unparalleled harms upon women
... with unwanted pregnancies.” Id. Similar to the anti-subordination argument, West
discusses the existence of real inequities and dominance in society. See id. at 966.
Professor West concludes that as long as we live in a patriarchal society that punishes
and oppresses women because of their status as mothers, the abortion right must exist
in its most liberal and unencumbered state. See id. at 966-67.

162. This type of analysis has been employed successfully in the race context. Pro-
fessor Colker noted that the Court in the Brown v. Board of Education, 347 U.S. 483
(1954), opinion considered issues of anti-subordination. Colker, supra note 93, at 93-
94. The Brown Court contemplated the impact of segregation on the subordination of
black children. In accepting the lower court’s findings, the Supreme Court held that
segregated school systems would cultivate a perception of “inferiority” of the black
children. Id. Also, the Court did not consider the desegregation of institutions at-
tended exclusively by black students, the Court only desegregated the white institu-
tions. Evidently, the Court’s primary concern was the impact of segregation on the
black students. Id. at 94.

163. Planned Parenthood v. Casey, 505 U.S. 833, 856 (1992).

164. At first blush, the Casey Court’s focus on women’s choices appears to ask what
Katharine Bartlett calls the “woman question.” Professor Katharine Bartlett defines
asking the woman question as “examining how the law fails to take into account the
experiences and values that seem more typical of women than of men, for whatever
reason, or how existing legal standards and concepts might disadvantage women.”
Katharine T. Bartlett, Feminist Legal Methods in Feminist Legal Theory: Foundations
551 (D. Kelly Weisberg, ed. 1993). The abortion decisions have failed dramatically to
consider how women look at abortion and the effect of the abortion decision on wo-
men. See Shelley A. Ryan, Wrongful Birth: False Representations of Women’s Repro-
ductive Lives, 78 Minn. L. Rev. 857, 896-903 (1994) (discussing courts’ failure to
consider and understand the way women make reproductive health decisions). Pro-
fessor Erin Daly theorizes that perhaps judicial inattention to women is explainable
because the penalties in most abortion statutes are not directed specifically at the
pregnant woman. Daly, supra note 12, at 98-99. This fact, however, provides no justi-



1996] WRONGFUL BIRTH STATUTES 1035

ity of women to participate equally in the economic and social life of
the Nation has been facilitated by their ability to control their repro-
ductive lives.”'%> By recognizing that women actively participate in
the workforce and that abortion plays heavily in women’s continued
freedom, Casey redefined abortion as an issue of equal citizenship.!®

Allowing legislatures to remove doctors’ primary incentive to pro-
vide the information necessary for women to make informed repro-
ductive health decisions contradicts Casey’s purpose. Although Casey
upheld the abortion right on due process grounds, the Court recog-
nized the importance of reproductive freedom to equality.'s” Casey’s
equality principle should not on one hand value abortion as necessary

fication for ignoring the experiences of the person most affected by the regulations
and evinces a protective or paternalistic attitude toward women. See id. at 94 (noting
that the only other patients who are required to get informed consent are those “com-
mitted to the Missouri State chest hospital . . . or to mental or correctional institu-
tions” (quoting Planned Parenthood v. Danforth, 428 U.S. 52, 66 n.6 (1976))).

Another indicator that the Court is not asking the woman question, is the Court’s
characterization of pregnant women as victims instead of active autonomous persons
seeking abortion. See id. at 98-105. The Court’s perceptions are evident in its opinions
which fail to provide a complete factual picture of the women bringing the actions. /d.
at 112-16. Although the opinion primarily impacts the woman’s life, her factual con-
dition is rarely mentioned in detail. /d. If women are perceived solely as victims, they
cease being individuals with rights and voices. Compare this picture with the right-to-
die cases. Although Compassion in Dying v. Washington, 79 F.3d 790, 794-95 (Sth
Cir.), cert. granted, 117 S. Ct. 37 (1996), dealt with physician-assisted suicide, the opin-
ion dedicated several pages to the dying person’s story. See Cruzan v. Missouri Dep't
of Health, 497 U.S. 261, 265-68 (1990). Thus, the abortion decisions actively partici-
pate in silencing women on an issue that directly affects women's freedom. By erasing
the individual woman from the picture, these opinions also eliminate any possibility of
viewing abortion restrictions as discrimination.

Although Casey appears to ask the “woman question” by considering how women
perceive abortion, it fails to consider the answers to the question in its ultimate deci-
sion. This is evident in the opinion because the Court considers the impact of abor-
tion on women’s lives yet upholds tremendously oppressive regulations. For example,
the Court quickly dismisses the financial and emotional burden imposed on women
by the mandatory waiting periods. Planned Parenthood v. Casey, 505 U.S. 833, 886
(1992). In addition, through the “informed consent” regulation, the Court ignores the
fact that most women contemplate and consider the decision to terminate their preg-
nancy prior to visiting their doctor. See id. at 881-85; Ryan, supra at 896-903.

165. Casey, 505 U.S. at 856.

166. The Casey Court also reordered the priorities of constitutional protections.
Roe had focused on the doctor-patient relationship, but Casey stated that this rela-
tionship “does not underlie or override the two more general rights under which the
abortion right is justified: the right to make family decisions and the right to physical
autonomy.” Casey, 505 U.S. at 884. This clarification is critical to an equal protection
analysis because it envisions women as decision-makers rather than as objects of doc-
tors’ judgments. This vision forms the foundation for the comparison between men
and women. In light of the fact that women are still primarily responsible for chil-
drearing, the decision to give birth is a life decision that affects all other decisions
made by women. As Professor Daly concludes, “[b]ecause of the profound effects of
pregnancy on a woman’s body and the responsibilities entailed in raising children,
reproductive rights, perhaps more than anything else, define the degree to which wo-
men can control the course of their lives.” Daly, supra note 12, at 136.

167. See supra notes 126-30 and accompanying text.
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to women’s equal participation in society and on the other hand per-
mit a legislature to deny health information necessary for a woman to
make an informed choice. Although Casey permits legislative curtail-
ment of access to abortion, it is unlikely that the Court would support
manipulation of health information as a method of limitation. In fact,
Casey and previous abortion decisions have specifically disallowed the
withholding or tamperin‘;g8 of information given to pregnant women
contemplating abortion.

As Casey seems to recognize, the denial of reproductive freedom
and choice inflicts a status harm on women and reinforces the sexual
hierarchy already in existence. Similarly, wrongful birth statutes inter-
fere with a woman’s right to make an informed choice to have an
abortion. Denying women the information necessary to choose to
have an abortion also forces women to bear children that they would
otherwise abort.'®® Pregnancy coerced by the state also obligates

168. The Court’s holdings in Casey, Akron v. Akron Ctr. for Reprod. Health, 462
U.S. 416 (1983), and Thornburgh v. American College of Obstetricians & Gynecolo-
gists, 476 U.S. 747 (1986), display the Court’s disapproval of states’ attempts to ma-
nipulate health information. In Akron, the Court found that a statute requiring
doctors to provide information “designed to influence the woman’s informed choice
between abortion or childbirth” violated the Constitution. Akron 462 U.S. at 444,
The Court also invalidated similar provisions in Thornburgh, 476 U.S. at 763-65. In
Casey, the Court allowed the “informed consent” provision on the condition that the
information provided to women be “truthful, nonmisleading information.” Casey, 505
U.S. at 882 (1992); see also Planned Parenthood v. Danforth, 428 U.S. 52, 76-77 (1976)
(stating that “[t]he decision to abort, indeed, is an important, and often stressful one,
and it is desirable and imperative that it be made with full knowledge of its nature and
consequences,” and noting that informed consent “insure[d] that the pregnant woman
retain[ed] control over the discretion of her consulting physician”).

169. Ronald Dworkin compares compelled pregnancy to slavery because a wo-
man’s body becomes conscripted to the state for the state’s purpose. Ronald M.
Dworkin, Life’s Dominion: An Argument About Abortion, Euthanasia, and Individ-
ual Freedom 103 (1994). He states, “[a] woman who is forced to bear a child she does
not want because she cannot have an early and safe abortion is no longer in charge of
her own body: the law has imposed a kind of slavery on her.” Id. For a fictional satire
depicting abortion regulations as a form of slavery, see Margaret Atwood, The Hand-
maid’s Tale (1986).

The pregnancy also may affect the woman’s relationship to people around her.
Reva Siegel, Reasoning from the Body: A Historical Perspective on Abortion Regula-
tion and Questions of Equal Protection, 44 Stan. L. Rev. 261, 373-75 (1992). Society
has imposed normative judgments on the proper behavior of pregnant women. Id. A
pregnant woman is likely to feel compelled by these normative standards to alter the
way she works, recreates, eats, drinks, and exercises. Id. at 373. A pregnant woman
with no viable option of abortion may feel compelled to stay in a damaging or un-
fulfilling relationship. Id. at 374-75. In addition, the actions of those around the preg-
nant woman may change because of her status. Id. at 374. As a result of her
pregnancy, the people around her may treat “her with love and respect or, alterna-
tively, abuse her as a burden, scorn her as unwed, or judge her as unfit for employ-
ment.” Id. After giving birth, the woman must produce most of the labor “necessary
to make infants into adults.” Id. at 375. As a result, she must reorder her life to
accommodate the needs of a growing child, or face the stigmatism of a bad mother.
Id. at 375-76. Generally, fathers are not required to exert this type of energy. /d.
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most women to raise their children.!”® Furthermore, children with de-
velopmental anomalies are less likely to be adopted, making this op-
tion unbearably difficult. Raising a child with developmental
anomalies subjects the woman to extreme financial obligations and
forces her to confront the possibility that her child will die at an early
age.!™’ Because men are not generally held responsible for the pri-
mary care of their children, the job of childcare is reduced to “wo-
men’s work.””2 Women often are forced to forgo educational and
employment opportunities as a result of state-compelled motherhood,
yet the state fails to correct the conditions underlying the inequities.!”®
This is especially true in the case of developmentally disabled chil-
dren. Women may be forced to leave the workforce in order to care
for children with special needs. Consequently, denying women critical
health information further lowers the position of women in society
relative to men.

IIT. WRrONGFUL BIRTH STATUTES FAIL INTERMEDIATE SCRUTINY

As demonstrated above, because wrongful birth statutes discrimi-
nate on the basis of gender, they should be evaluated under interme-
diate scrutiny. Courts determining whether a state action violates the
Equal Protection Clause employ a two-step analysis. The first step
scrutinizes the purpose of the discriminatory action.'™ Intermediate
scrutiny requires that the state actors justify a discriminatory statute
or policy with an “important” governmental purpose.!” When deter-
mining the importance of a legislative purpose, the Court generally
employs an antidiscrimination approach that considers

170. Siegel, supra note 169, at 371-72. Professor Siegel notes that “[w]omen will
also experience particularly intense pressure to raise a child if the child lacks the privi-
leged characteristics that ensure it will be readily adopted.” /d. at 372.

171. See Basten v. United States, 848 F. Supp. 962, 972-73 (M.D. Ala. 1994) (finding
that the extraordinary damages associated with the condition, not including emotional
damages, totaled $2,650,000); Robak v. United States, 658 F.2d 471, 478-79 (7th Cir.
1981) (finding damages totaling at least $900,000, a figure that did not include the
costs of raising a healthy child).

172. See Siegel, supra note 169, at 376-77 (“Childcare remains status work, organ-
ized and valued in ways that limit the life prospects of those who perform it.”). The
term “women’s work” is associated with unpaid labor, performed “under conditions
of economic dependency.” Id. Professor Siegel adds:

[A] woman who becomes a parent will likely find that the energy she invests
in childrearing will compromise her already constrained opportunities and
impair her already unequal compensation in the work force. . .. Considered
in cold dollar terms, it is the institution of motherhood that gives a gendered
structure to the economics of family life, and a gendered face to poverty in
the nation’s life.
Id. Compelling pregnancy and forcing motherhood will propagate the sexual hierar-
chy already in existence.

173. Id. at 377.

174. Mississippi Univ. for Women v. Hogan, 458 U.S. 718, 724-25 (1982).

175. Id.



1038 FORDHAM LAW REVIEW [Vol. 65

whether the statutory objective itself reflects archaic and stereotypic
notions. Thus, if the statutory objective is to exclude or “protect”
members of one gender because they are presumed to suffer from
an inherent handicap or to be innately inferior, the objective itself is
illegitimate.1”¢

Courts may also consider whether the purpose imposes a status injury
on women.'”” The second step of the analysis involves a consideration
of the means adopted by the state actor.'’® Under an intermediate
tier analysis, the means must be substantially related to achieving the
purported goal.}”

A. Legislative Purposes

The Supreme Court has recognized explicitly two legislative pur-
poses in the area of reproductive freedom that are likely to qualify as
“important” in the wrongful birth context: “(1) protecting the wo-
man’s health, and (2) protecting the potentiality of human life.”!8
Because the Supreme Court found these purposes valid, a court would
proceed to consider whether wrongful birth statutes are substantially
related to these goals. Other possible justifications that have been of-
fered by legislatures include: “reducing the number of medical mal-
practice actions”; reducing “the cost of medical malpractice
insurance™; avoiding dictating how physicians should perform,; treating
a developmentally disabled child the same as other children; and
preventing actions in which the damages award would be specula-
tive.’81 These purposes arguably are not descriptive of wrongful birth
statutes. Even if a court accepts these purposes, denying parents a
claim for wrongful birth is not a substantially related means to achieve
their goals.

Three of the justifications above posit concern for the role of the
doctor. A concern over the costs of malpractice, however, does not
justify a discriminatory statute. First, wrongful birth actions would not
succeed if the doctor acted within the standards of the profession;
therefore, if doctors act within the proper standard of care, the cost of

176. Id. at 725. Professor Siegel suggests that courts ask: “[IJn what ways might
assumptions about the proper roles of men and women have moved the state to en-
gage in fetal life-saving by compelling pregnancy? What view of women prompted
the state’s decision to use them as a means to an end?” Siegel, supra note 169, at 360.

177. See supra part 11.C.

178. Hogan, 458 U.S. at 724-25.

179. Id.

180. See Webster v. Reproductive Health Servs., 492 U.S. 490, 509 (1988); Harris v.
McRae, 448 U.S. 299, 315 (1979); Maher v. Roe, 432 U.S. 464, 479 (1977); see also
Hickman v. Group Health Plan, Inc., 396 N.W.2d 10, 20 (Minn. 1986) (Amdahl, C.J.,
dissenting) (noting that the United States Supreme Court has recognized these two
purposes). The second legislative purpose listed could be rephrased as encouraging
childbirth.

181. Dansby v. Thomas Jefferson Univ. Hosp., 623 A.2d 816, 820-21 (Pa. Super. Ct.
1993) (discussing the possible justifications for wrongful birth statutes).
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malpractice should not increase. In addition, wrongful birth actions
require the same showing of negligence as other forms of malpractice;
consequently, they neither unjustifiably nor disproportionately con-
tribute to the cost of medicine. Moreover, there is no collateral re-
quirement that doctors perform unnecessary tests or warn patients
about improbable risks that might increase the cost of practicing
medicine. Finally, although cost is a legitimate legislative concern,
there is no evidence that the malpractice awards stemming from
wrongful birth actions contribute disproportionately to the total
amount of malpractice awards.

Avoiding mandates about the manner in which doctors practice
medicine is an important way to respect physician’s moral objections
to certain activities. While protecting the conscience of the physician
is a valuable goal, in this instance, the doctor is not forced to provide
an abortion, which is the objectionable activity.’¥ Unless the doctor
has a conscience-based objection to providing information, this justifi-
cation fails to focus on the nature of the tort.'¥3 Although an element
of the tort includes that the woman would have chosen an abortion, if
the doctor had provided the proper information but refused to per-
form an abortion, the parents would not have a cause of action for
lack of a breach of duty. Consequently, wrongful birth actions, similar
to informed consent statutes, only compel doctors to provide informa-
tion about the status of the fetus. They do not require the doctor to
provide abortions, the activity that may offend a doctor’s conscience.

Proponents of wrongful birth statutes worry that wrongful birth ac-
tions will treat developmentally disabled children differently than
other children and, consequently, debase the value of life.!®* In fact,
by discouraging the discovery and sharing of information, wrongful
birth statutes demean the value of the woman'’s life and risk danger to
the child. If doctors are encouraged to discover the condition of the
fetus at an early stage and share that information with the patient,
parents can seek out additional reliable information about the poten-
tial lifestyle of the impaired child and even research partial or com-
plete remedies to the condition. In addition, this tort focuses on the
right to information and the right to autonomous decision-making; ac-
cordingly, the denial of these rights has no relation, much less a sub-
stantial relation, to the value of life.

182. The doctor can even refuse to perform some genetic tests, leaving a referral as
the only legal requirement on the doctor. Wrongful Birth Actions, supra note 68, at
2031.

183. Even if the doctor has an objection to providing certain health information,
the duty to act within the standards of the profession mandates adherence to the
accepted medical standard, notwithstanding any moral obligations. /d. at 2032.

184, Itis important to remember in this context that the “injury alleged in wrongful
birth is neither the birth nor the life of the child; it is the denial of the parents’ funda-
mental right to exercise their choice in private reproductive matters.” Id. at 2030.



1040 FORDHAM LAW REVIEW [Vol. 65

Legislators’ concerns about permitting a speculative tort action
have been answered, in large part, by the courts. Most courts envision
wrongful birth actions as extensions of medical malpractice law.!8
They have rejected the notion that proving causation in wrongful birth
actions presents great difficulty. Moreover, many courts have admit-
ted that calculating damages requires no extraordinary efforts by
courts.’®¢ Consequently, wrongful birth statutes cannot be justified as
preventing the recognition of a speculative tort.!%’

B. The Legislative Means Are Not Substantially Related to the
Legislative Goals

Legislatures have justified abortion regulations on the grounds that
the regulations either encourage childbirth over abortion or protect
the health of the mother. The latter concern seems inapposite the
purpose of wrongful birth statutes. Contrary to a concern over the
health of the mother, wrongful birth statutes remove doctors’ incen-
tives to convey critical health information. The goal of encouraging
childbirth over abortion is more relevant in the context of wrongful
birth statutes. The Supreme Court has validated this goal and ap-
proved states’ abortion regulations in the interest of encouraging
childbirth.18 Thus, a state might claim that wrongful birth statutes
display a preference for childbirth over abortion. Wrongful birth stat-
utes, however, are not substantially related to the goal of encouraging
childbirth, or its corollary, deterring abortion. Because states already
regulate abortion directly,’®® wrongful birth statutes are too far re-
moved to accomplish the goal of deterring abortion. Moreover, the
tort focuses initially on the communication of health information.
Consequently, the legislature will have more success encouraging
childbirth by directly regulating abortion. In light of the holding in
many of the abortion cases, the Court seems unlikely to sanction the

185. See supra notes 40-41 and accompanying text.

186. Becker v. Schwartz, 386 N.E.2d 807, 813 (N.Y. 1978) (“Calculation of damages
necessary to make plaintiffs whole [in their wrongful birth action] . . . requires nothing
extraordinary.”); see supra notes 47-60 and accompanying text.

187. One commentator reveals that the statutes also have been justified as prevent-
ing the risk that the tort will expand uncontrollably. See Wrongful Birth Actions, supra
note 68, at 2033. Legislators worry that recognition of this tort will lead to related tort
claims in the area of eugenics. Id. This commentator concludes, however, that this
justification is unlikely to persuade the Court to deny relief to injured parents because
the tort is limited by the confines of traditional negligence actions, including proof of
duty, breach, cause, and injury. Id. Moreover, the Court is likely to prefer the imposi-
tion of limitations on the scope of the tort rather than further penalizing already in-
jured parents. Id.

188. See Webster v. Reproductive Health Servs., 492 U.S. 490, 509 (1988); Harris v.
McRae, 448 U.S. 299, 315 (1979); Maher v. Roe, 432 U.S. 464, 479 (1977).

189. See Planned Parenthood v. Casey, 505 U.S. 833 (1992).
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manipulation of information as an acceptable method to regulate
abortion.!?

Wrongful birth statutes fail intermediate scrutiny because the legis-
latures’ proffered justifications do not meet the “important” standard
established by the Supreme Court for gender-based discrimination.
Furthermore, although two justifications passed the first part of the
equal protection analysis, they failed on the analysis’ second part.
Wrongful birth statutes are not substantially related to the accepted
justifications of favoring childbirth over abortion or protecting the
health of the mother. Therefore, wrongful birth statutes are unconsti-
tutional under the Equal Protection Clause of the Fourteenth
Amendment.

CONCLUSION

Wrongful birth statutes blatantly contradict the trend toward full
informed choice, and reinforce the historical stereotype of women as
incapable of making important health decisions. These statutes dis-
criminate on the basis of gender by removing a critical incentive from
doctors to provide women with health information. In addition, legis-
lators have failed to offer a substantial justification for this discrimina-
tion. Therefore, carving out causes of action for wrongful birth from
the broader right to make informed health decisions violates the
Equal Protection Clause of the Fourteenth Amendment.

190. See supra note 168 and accompanying text.






