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designed to... bar every person who refuses to declare a belief in
God from holding a public 'office of profit or trust' in Maryland."' "
An atheist who desired such an office had the following choices: (1)
Lie, take the oath, get the job, and say nothing further about her theis-
tic beliefs. (2) Not take the oath, and forfeit the job. The atheist did
not have the following option: (3) Take the oath, get the job, and then
state, "I don't really believe in God." Such a statement would forfeit
the job. In such cases, the government is not interested merely in
compelling speech regardless of whether it matches the true beliefs of
the speaker (as was the case in Barnette and Wooley). Rather, the
government is interested in ferreting out the speaker's true beliefs,
and denying certain benefits if those beliefs are the wrong ones. Thus,
laws requiring statements of belief as a prerequisite to receiving a gov-
ernment benefit are quite different from laws such as a compelled
pledge of allegiance. The former do not permit dissent; the latter do.

Whether one would feel comfortable dissenting from compelled
speech immediately, or only in a different setting, should not alter the
analysis. For example, school children might well feel pressure not to
dissent immediately after the saying of the pledge; similarly, most
adults would be unlikely to display a protest to the United States at a
town meeting immediately after the singing of the national anthem. A
few points are important here. First, I am assuming now that a rea-
sonable observer would understand the speech act as compelled, and
thus not expressive. So the speech act is, on my argument above, not
covered by the Free Speech Clause. Second, turning to the stifling of
dissent claim (another way to bring the Free Speech Clause back into
the picture), psychological pressure not to dissent in a particular set-
ting should not be sufficient to make out a Free Speech Clause claim,
so long as other avenues for dissent are open. Indeed, the Court has
permitted direct regulation of certain types of communication, so long
as alternative channels of expression remain open.12'

What of the fact that by compelling a speech act the government
forces the speaker to take an action to dissent? Doesn't this take
away an important option, namely, the option to say nothing? This
argument confuses compelled speech that is reasonably understood as
that of the speaker (and thus as expressive) with compelled speech
that is reasonably understood as compelled (and thus as nonexpres-
sive). Assuming the latter obtains (for if the former does, the Free
Speech Clause is thereby brought into play), the speaker need not dis-
sent to dispel any notion that the utterance was representative of her

120. Id. at 489-90. Although I use the example of a religious test case, my point
here is not limited to the context of religious belief

121. See, e.g., City Council v. Taxpayers for Vincent, 466 U.S. 789 (1984) (upholding
prohibition on posting of signs on public utility poles); Metromedia, Inc. v. City of San
Diego, 453 U.S. 490 (1981) (upholding governmental restrictions on speech found on
off-site commercial billboards).
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beliefs. For if a reasonable observer understands the utterance as
compelled, then the observer also understands that the utterance is
not necessarily representative of the speaker's beliefs. Whether the
speaker wants to take the further action of registering dissent to the
message of the compelled utterance is, thus, identical to whether any
citizen wants to dissent to any law.

3. The Self-Incrimination Analogy

It might be helpful to draw on an analogy to another area of consti-
tutional law responsive to governmental attempts to coerce speech.
To gain the protection of the Fifth Amendment privilege against self-
incrimination, one must show that a statement is (a) compelled by the
government, (b) incriminating, and (c) testimonial." For a statement
to be testimonial, it must "relate a factual assertion or disclose infor-
mation."' 23 Thus, requiring someone to say words that do not reveal
the contents of the mind does not implicate the privilege. To take an
easy case, a voice exemplar used to identify a voice is not testimonial
because the government is not interested in what the speaker chooses
to say.124

A more difficult case, which is helpful in considering the pledge of
allegiance problem, is Doe v. United States.12 5 The United States de-
sired access to Doe's bank records from the Cayman Islands, but Doe
refused to answer questions about certain records and, pursuant to
Cayman Islands law, the banks refused to disclose any-records without
Doe's consent. So the United States compelled Doe to sign the fol-
lowing form:

I... do hereby direct any bank... at which I may have a bank
account.., to disclose all information and deliver copies of all doc-
uments ... in your possession or control which relate to said bank
account ... and this shall be irrevocable authority for so doing. This
direction has been executed pursuant to that certain order of the
United States District Court .... This direction ... shall be con-
strued as consent with respect [to Cayman Islands law]. 126

In holding the statement to be nontestimonial in nature,2 7 the Court
held, "Because the directive explicitly indicates that it was signed pur-
suant to a court order, Doe's compelled execution of the form sheds

122. See, e.g., Doe v. United States, 487 U.S. 201, 207 (1988).
123. Id. at 210. See also Louis Michael Seidman, Rubashov's Question: Self-Incrim-

ination and the Problem of Coerced Preferences, 2 Yale J.L. & Hum. 149, 154 (1990)
("[T]he statement must require her to employ her cognitive faculties to relate some
factual assertion or disclose information.").

124. See United States v. Dionisio, 410 U.S. 1, 5-7 (1973).
125. 487 U.S. 201 (1988).
126. Id. at 204 n.2.
127. There are obvious difficulties in the government's attempting to pass off a co-

erced statement as consent, and, indeed, the Cayman Islands government maintained
that "a compelled consent... is not sufficient to authorize the release of confidential
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no light on his actual intent or state of mind."' The same analysis
should apply to Free Speech Clause challenges to governmentally
compelled utterances: If it is clear that the utterance is made pursuant
to governmental directive, then a person's execution of that directive
also "sheds no light on his actual intent or state of mind."

The Fifth Amendment privilege cases can be analogized as well to
the loyalty oath cases. The privilege prevents the government from
building a criminal case through the mind of the accused, by helping
to avoid the "cruel trilemma of self-accusation, perjury, or con-
tempt."' 9 A person faced with stating publicly a loyalty oath that she
does not believe, as a condition to receiving a government job, is faced
with a similar "cruel trilemma." She can admit that she is not loyal,
and lose the job (similar to "self-accusation"); she can take the oath
and refuse to disavow it publicly, thus stifling her dissent and project-
ing a false image (similar to "perjury"); or she can refuse to respond
to the request for an oath, leading as well to the loss of the job (similar
to "contempt"). When a person is forced to make a potentially in-
criminating testimonial statement, she has to share her thoughts and
beliefs with the government (and some of those thoughts and beliefs
might lead to criminal conviction); loyalty oaths similarly require the
sharing of a person's real thoughts and beliefs. Both types of compul-
sion are different from compelling a linguistic act that does not reveal
anything about the speaker's mind, that is properly considered nonex-
pressive, and that is therefore not covered by the Free Speech Clause.

4. Compelled Speech Triggered by Expression

Compelled speech might violate the Free Speech Clause for a rea-
son unconnected to anything I have discussed so far. If the govern-
ment conditions compelled speech on the speaker's expression, the
law might be sufficiently nonneutral to violate the Free Speech
Clause. For example, consider two laws, one that requires all partici-
pants at a town meeting to sing the national anthem, the other that
requires only those adults who are wearing protest buttons to sing the
national anthem. Assuming that a reasonable observer would under-
stand the singing as compelled in each instance (and thus as nonex-
pressive), and assuming avenues of dissent to the town's actions are
open to all, the Free Speech Clause would not be violated under
either of the principles I have discussed above. But, obviously, the
second hypothetical law is constitutionally infirm under the Free
Speech Clause. Importantly, it is infirm not because of what it re-
quires, but because of the triggering condition for that requirement.
The law would be just as invalid if it required only those adults who

financial records," id. at 218 n.16, making one wonder why the United States persisted
in its efforts.

128. Id. at 216.
129. Id. at 212 (quoting Murphy v. Waterfront Conm'n, 378 U.S. 52, 55 (1964)).

1995]



FORDHAM LAW REVIEW

are wearing protest buttons to pay extra, leave the meeting, or eat ice
cream. Unless the government has a compelling interest, it may not
disproportionately burden those who are engaging in a certain form of
expression.

Some of the right not to speak cases involve compelled speech trig-
gered in a nonneutral way. What is troublesome about the state ac-
tion in those cases is not, however, that the government has violated
the right not to speak. Rather, what renders the state action in those
cases invalid under the Free Speech Clause is that the government has
burdened a selected group of speakers without adequate justification.
This point will become clearer when I go through the cases again in
part III.B.6.

5. The Autonomy/Personhood Argument

We should assume now a category of laws with the following char-
acteristics: (a) The government has compelled speech. (b) A reason-
able observer would know that the speech was compelled, and thus
that the words spoken do not necessarily reflect the speaker's beliefs.
(c) Channels of dissent are open. (d) The government has not placed
the compelled speech burden in an unjustified, nonneutral fashion on
a selected group of persons. The sum of my arguments above suggests
that whatever else we might say about laws that satisfy these four cri-
teria, they should not be thought to raise Free Speech Clause
problems. An example might be the one I gave in the previous sec-
tion: a town meeting that requires all in attendance to sing the na-
tional anthem. Here, (a) the speech is governmentally compelled, (b)
assume that all reasonable observers would understand that the song
is compelled, and thus that the words sung do not necessarily reflect
the singers' beliefs, (c) nothing in the hypothetical indicates any re-
striction on dissent, and (d) the burden has been placed on all in at-
tendance, rather than on an unjustifiable subgroup. But even if I am
correct in arguing that the Free Speech Clause is the wrong constitu-
tional avenue for a challenge here, one might still maintain that the
government may not constitutionally require the singing of the na-
tional anthem. What is the appropriate constitutional source for this
claim?

In many cases, not always linked, the Court has read the Constitu-
tion to deprive government of the power to place great intrusions on
autonomy, or personhood. These terms are necessarily vague, for the
line between legitimate governmental regulation and unconstitutional
governmental regulation is hard to draw. The cases I refer to include:
Roe v. Wade 130 and Planned Parenthood v. Casey13 1 (right to abortion

130. 410 U.S. 113 (1973).
131. 112 S. Ct. 2791 (1992).
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before fetal viability); Griswold v. Connecticut"3 and Eisenstadt v.
Baird33 (right to purchase and use birth control); Cruzan v. Director,
Missouri Department of Health31 (right to refuse lifesaving hydration
and nutrition; dicta); Meyer v. Nebraska13

1 (right to teach children a
foreign language); Rochin v. California'35 (right against unconsented
stomach pumping); Turner v. Safley137 (right of prisoners to marry);
Moore v. City of East Cleveland"3 (right of nonnuclear family mem-
bers to live in one house). The cases may be and have been theorized
in many ways, but what they have in common is a strong personal
claim of liberty counterposed against a weak justification for govern-
mental regulation. My proposal here is that compelled speech cases,
absent the Free Speech Clause hooks I have described above, should
be seen as autonomy or personhood cases, like the ones just listed. 39

Just as it would be hard to justify a governmental requirement that
everyone wear blue on Fridays, or that everyone eat ice cream once a
week, so is it hard to justify a governmental requirement that every-
one say the pledge of allegiance. The concern in the pledge of alle-
giance situation, thus, is centered not on the speech involved, but
rather on the intrusion on and insult to the person' 4 and the weak-
ness of the regulatory need. The category is not "right not to speak"
but rather "right against intrusive, insulting, thinly justified govern-
mental action," which can be violated by compelled speech as well as
by compelled actions (or compelled inaction) that have nothing to do
with speech. Obviously there will be enormously difficult line-draw-
ing problems, and there are important arguments as to why the Court
should never have developed this "substantive due process" line of
cases to begin with. But the cases exist, and although I will not at-
tempt here an extended theoretical justification for them, others have

132. 381 U.S. 479 (1965).
133. 405 U.S. 438 (1972).
134. 497 U.S. 261 (1990).
135. 262 U.S. 390 (1923).
136. 342 U.S. 165 (1952).
137. 482 U.S. 78 (1987).
138. 431 U.S. 494 (1977).
139. See Tribe, supra note 110, at 1303-04, 1314-18; Gaebler, supra note 109, at

1004 (describing infringement, in the right not to speak setting, of "the individual's
interest in selfhood").

140. The intrusion on and insult to the person, in the pledge setting, might be
linked to the association many of us have between compelled utterances and freedom
of speech. That would seem to indicate that the Free Speech Clause is the appropri-
ate constitutional provision for challenging compelled utterances. If a reasonable ob-
server would understand that the speech act was compelled, however, and assuming
that dissent is open and that the law applies to citizens neutrally, then the nature of
the harm to the person seems less like the harm resulting from forbidden expression
or compelled expression, and more like the harm from other, nonspeech intrusions on
the self.
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presented strong arguments for their place in our constitutional
fabric.

14 1

This autonomy right should be limited in a few important respects.
One is that it should be considered a right of the person, and not of
corporate entities. Another is that the nature of the regulatory intru-
sion must be direct on the person, intrusive or insulting or demeaning
in what we would agree is a personal, almost bodily way.'4 ' These
limitations will help explain, in the next section, why compelling cor-
porate speech is not invalid, and why compelling speech in a detached
way, such as using tax money for governmental propaganda, is also
not invalid as unconstitutional compelled expression or as an uncon-
stitutional infringement of an autonomy/personhood right. Finally, as
part of the limitation of the right to direct harm to the person, laws
that enable psychological pressure from fellow citizens but that do not
legally coerce the person should not be included in the right of auton-
omy/personhood. I say more about this, by way of bringing the dis-
cussion full circle, in part III.B.7.

6. Application to the Cases

Barnette. Would a reasonable observer understand the teacher-led
pledge of allegiance, with no opt-out provision, as compelled and thus
as not reflective of the beliefs of the students? The reasonable ob-
server must be someone who is present at the scene, not some hypo-
thetical average person. So the question must be whether a
reasonable student, participating in the saying of the pledge of alle-
giance, would understand that the content of the pledge does not nec-
essarily reflect the beliefs of any student? This includes a student's
understanding of her own beliefs as well as of others' beliefs. Even
young students understand the difference between a show and tell
project (for example), which reflects the individuality and choice of a
fellow student, and a teacher-led pledge of allegiance in which all stu-
dents participate and say the same words. It would be unreasonable
for even a young student to think that the message of the pledge of
allegiance necessarily reflects the beliefs of her fellow students. She
might, of course, think that most or all of the students share the patri-
otic values of the pledge, but that is not the test. The test is whether a
reasonable observer would understand that a speech act was com-
pelled by the government (here, represented in the teacher).

Whether dissent is available is a difficult question. Certainly most
young children would not feel comfortable dissenting to the pledge's

141. See Ronald Dworkin, Unenumerated Rights: Whether and How Roe Should be
Overruled, 59 U. Chi. L. Rev. 381 (1992); James E. Fleming, Securing Deliberative
Autonomy, 48 Stan. L. Rev. 1 (forthcoming 1995); James E. Fleming, Constructing the
Substantive Constitution, 72 Tex. L. Rev. 211 (1993).

142. In some of the cases-affecting, for example, abortion rights and the right to
die-we can drop the "almost" from the preceding sentence.
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message in the classroom setting. But we should not underestimate
the ability of children to speak their minds on controversial issues if
the children are old enough to have dissenting opinions on such issues.
And even if dissent is not likely to occur in the classroom setting, the
child would be free of the classroom pressure to dissent outside the
classroom setting. 43 As discussed earlier, 44 that is sufficient to over-
come the Free Speech Clause challenge.

The required pledge in Bamette is not triggered by the expression of
a particular group, so we are left without a Free Speech Clause argu-
ment. But Bamette is the best case in the so-called "right not to
speak" area for the autonomy/personhood argument. Compelling
people through threat of legal sanction to say words that they don't
want to say is as much an affront to dignity as many other laws the
Court has invalidated. The long-term harm might be less here than
from outlawing abortion or birth control, but the insult is clear and the
governmental interest in accomplishing its result (inculcating patriot-
ism) through this particular means (compulsory pledge) is low.

Wooley. Of the cases in this group holding against the government,
this one is most clearly wrong. A reasonable observer would under-
stand that the license plate motto is the State's message, not the May-
nards' message. Furthermore, the Maynards are completely free to
dissent to the "Live Free or Die" message in any number of ways.
Also, the requirement is for all license plates, not a subgroup of car-
owners who are already engaging in a form of expression. So the Free
Speech Clause has no place here. 45

Although the Maynards are individuals, and not a corporation, the
autonomy/personhood argument seems weak. The Maynards are not
forced to speak certain words, or wear certain buttons or badges. The
insult or affront from driving a car with a disagreeable license-plate
motto is small; the message that is fostered is detached from the per-
sons fostering it. So I conclude not only that the Free Speech Clause
claim fails, but that the autonomy/personhood claim fails as well.

People such as the Maynards might still bring a Free Exercise
Clause claim, arguing that even though the law in question is a reli-
gion-neutral one of general applicability, it conflicts with religious ten-
ets. Under current Supreme Court doctrine, this claim would lose,146

but there are many critics of this doctrine,147 and the federal Religious
Freedom Restoration Act ("RFRA") might well give people such as

143. See West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624, 663-64 (1943)
(Frankfurter, J., dissenting).

144. See supra text accompanying note 121.
145. See Wooley v. Maynard, 430 U.S. 705, 719-22 (1977) (Rehnquist, J.,

dissenting).
146. See Employment Div. v. Smith, 494 U.S. 872 (1990).
147. See, e.g., Abner S. Greene, The Political Balance of the Religion Clauses, 102

Yale LU. 1611 (1993); Michael W. McConnell, Free Exercise Revisionism and the
Smith Decision, 57 U. Chl L. Rev. 1109 (1990).
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the Maynards relief in a case such as this. 48 Note that on either argu-
ment-Free Exercise Clause or RFRA-individuals with religious ob-
jections will prevail while individuals with nonreligious objections will
lose.

Red Lion. This remains a special case; if we accept the empirical
predicate of spectrum scarcity and governmental control of the broad-
cast spectrums, 49 then it makes sense to permit the government to
attach certain conditions to licenses to prevent certain speakers from
gaining a type of monopoly.

PruneYard. The case seems correctly decided. A reasonable ob-
server would not associate the message of various speakers in the
shopping center with the owners of the shopping center, and those
owners have many avenues to dissent from disliked messages. Fur-
thermore, the access requirement is not triggered by any expression of
the owners. So there is no Free Speech Clause claim.

The autonomy/personhood claim fails as well, because the owners
are suing in a corporate capacity, and because the speech that benefits
from the law is only loosely attached to the owners. Whether the
Court was correct to reject the takings claim is a matter I do not
address.

Tornillo. The compelled speech here-reply by those personally at-
tacked in the newspaper-is clearly dissociated from the newspaper;
any article that would run pursuant to the statute would undoubtedly
bear some sort of disclaimer from the newspaper. Without the dis-
claimer, a reasonable observer might connect the reply with the news-
paper, but the nature of a reply to a personal attack is such that it
should usually be fairly clear that the one writing the reply is not the
one who made the original personal attack. The newspaper has plenty
of opportunity, of course, to express dissenting views. Any autonomy/
personhood argument should fail; the newspaper is a corporate entity,
and there is no insult or affront to particular persons as persons when
the newspaper is forced to carry a reply.

But Tornillo is an excellent example of a Free Speech Clause claim
based on the triggering mechanism for the compelled speech. The
right of reply statute is triggered by certain speech only-criticism and
attacks on the record of a political candidate. 150 Thus, regardless of
what penalty a newspaper must face for printing such criticism and
attacks, the Free Speech (and Free Press) Clause would be implicated.
For example, suppose the State had enacted a law requiring newspa-
pers to pay $1000 to all candidates it criticized or attacked. That
would be unconstitutional even though the State did not require the
newspaper to carry any speech. It would be unconstitutional because

148. Religious Freedom Restoration Act of 1993, Pub. L. No. 103-141, 107 Stat.
1488 (codified as 42 U.S.C. § 2000bb (1994)).

149. See supra note 59.
150. See Miami Herald Publishing v. Tornillo, 418 U.S. 241, 244 (1974).
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the newspaper is being sanctioned for engaging in a particular kind of
otherwise protected speech. (Here, speech of the highest order-
political speech.) The fact that Florida chose to sanction the newspa-
per by requiring it to carry a reply from the candidate is not what
makes the state action unconstitutional; the law is unconstitutional not
for what it requires, specifically, but because the requirement is trig-
gered by protected speech.

Abood. This is a difficult case. On the one hand, a reasonable ob-
server would not associate the union's political speech with nonunion
members who are compelled to pay service fees in lieu of union dues.
Furthermore, those members have complete freedom to dissent from
any disagreeable union speech. In addition, the speech fostered
against the plaintiffs' wishes is not connected to the plaintiffs in a way
that gives rise to an autonomy/personhood objection. In many ways,
the law in Abood operates as many tax and spend programs do. For
example, the United States collects taxes from all who earn income,
and spends some of that money on speech, such as the National En-
dowment for Democracy ("NED") and the National Endowment for
the Arts ("NEA"). Regardless of what one thinks about these pro-
grams as a matter of policy, there is nothing clearly unconstitutional
about the government spending money in this way. But if it is consti-
tutional to spend tax money on messages that certain taxpayers reject,
then why is it unconstitutional to spend union service fees on
messages certain fee payers reject?

Still, there is something troubling about requiring people who
would rather not be union members at all to pay not only for collec-
tive bargaining (which is in their long-term economic interest), but
also for union political speech. Recall that the service fees were used
in part to "contribute to political candidates and to express political
views unrelated to [the Union's] duties as exclusive bargaining repre-
sentative."'' The compelled speech, therefore, is often politically
partisan in nature. Does that fact, however, distinguish expenditures
for the NED and the NEA? Surely those projects often advance
messages that are politically partisan; the first, advancing democracy
over, say, socialism; the second, supporting in individual cases art with
blatantly political messages. Perhaps the problem is that the plaintiffs
in Abood are being singled out for fees; they are a smaller, more dis-
crete class than all American taxpayers who must support the NED
and the NEA. Or, perhaps, I have gotten the argument backwards,
and Abood should be considered a clear instance of a constitutional
problem that exists as well with regard to the NED and the NEA. I
leave further discussion of this tax and spend category for another
day.

151. Abood v. Detroit Bd. of Educ., 431 U.S. 209, 234 (1977).
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Pacific Gas. A reasonable observer would understand that the pub-
lie interest group's message contained in the utility company's bill is
not that of the utility company. Further, the company has many ave-
nues of dissent open. And, because the company is a corporate entity,
arguments from autonomy/personhood do not obtain.

But, as with Tornillo, the company can argue that the compelled
speech requirement was triggered in a way that was not itself neutral
toward expression. This argument is trickier here than in Tornillo,
which involved a state statute granting a right of reply to all attacked
political candidates. Here, the public interest group's speech was
compelled by the state utility commission, which issued an order re-
quiring the utility company to carry the public interest group's speech
four times a year (billing is monthly). One could argue that the com-
mission's order has nothing to do with the utility company's speech,
but resulted from a more general conclusion that the public would
benefit from the public interest group's views. But that is not how the
case came about. It arose because the utility company included vari-
ous messages in the billing envelope every month, and because the
public interest group objected to these messages. Rather than pro-
hibit the messages outright, the commission devised its sharing plan,
permitting the utility company to use the extra envelope space eight
times a year, and granting the public interest group access the remain-
ing four months. As litigated, therefore, Pacific Gas involves com-
pelled speech triggered by speech itself, and this violates the Free
Speech Clause. (At least presumptively. The case raises some diffi-
cult questions about the utility company's monopoly access to utility
consumers, and therefore looks a bit like Red Lion. I express no view
on whether that is the appropriate analogy.)

Hurley. This might be the only case properly decided as a right not
to speak case. The Court stated that the gay and lesbian marchers'

participation would likely be perceived as having resulted from the
Council's customary determination about a unit admitted to the
parade, that its message was worthy of presentation and quite possi-
bly of support as well .... Although each parade unit generally
identifies itself, each is understood to contribute something to a
common theme, and accordingly there is no customary practice
whereby private sponsors disavow "any identity of viewpoint" be-
tween themselves and the selected participants. Practice follows
practicability here, for such disclaimers would be quite curious in a
moving parade .... Without deciding on the precise significance of
the likelihood of misattribution, it nonetheless becomes clear that in
the context of an expressive parade, as with a protest march, the
parade's overall message is distilled from the individual presenta-
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tions along the way, and each unit's expression is perceived by spec-
tators as part of the whole.15

On this logic, which seems correct,15 3 a reasonable observer would
connect the parade organizers to all messages included in the parade.
(This assumes lack of knowledge of the litigation underlying the
parade, which involved a court order admitting the gay and lesbian
marchers.)

7. The Pledge of Allegiance, with an Opt-Out Provision

We can now return to the case of a teacher-led pledge of allegiance
in public school, with an opt-out provision for students who don't wish
to participate. Assuming that the message of the pledge is not reason-
ably associated with the minds of participating students, and assuming
a fair opportunity for dissent, even though such dissent might not oc-
cur in the classroom, the Free Speech Clause does not come into play.
Also, there is no compelled speech triggered in a nonneutral way by
expression itself. 54 So far, the analysis tracks my analysis of Barnette.
Barnette, of course, involved a pledge of allegiance compelled through
threat of legal sanction, and I have argued that this violates the auton-
omy/personhood rights of students who would prefer not to partici-
pate. Can we say the same if students are given the option not to
participate, and the pressure they feel is psychological rather than
from the threat of legal coercion?

The autonomy/personhood argument should be reserved for direct
threats of legal coercion, and not extended to cases of psychological
pressure, even if we attribute such pressure ultimately to the govern-
ment. The autonomy/personhood right involves an intrusion on or in-
sult to the person, a dignitary harm. When the government makes
abortion or birth control illegal, for example, such a harm has been
worked. But when the government permits such behavior while exert-
ing extralegal pressure against the individual not to engage in it, the
same sort of harm to the person does not exist. This is reflected in the
abortion decisions. Although the Court has read the Constitution to
forbid the government from banning abortion before fetal viability,
the Court has permitted government to place other forms of pressure
on women to choose childbirth over abortion. Thus, the Court has
upheld laws that require waiting periods before abortions and that re-
quire abortion providers to give to women seeking abortions informa-
tion about the hazards of abortion. 5 These laws exert pressure
against abortion, but they ultimately leave the choice to the woman
involved. In the pledge of allegiance setting, we should also distin-

152. Hurley v. Irish-Am. Gay, Lesbian & Bisexual Group, 115 S. Ct. 2338,2348-49
(1995).

153. See supra note 90.
154. See supra part II.B.4.
155. See Planned Parenthood v. Casey, 112 S. Ct. 2791 (1992).
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guish between coercion based on the threat of legal sanction and coer-
cion that uses psychological methods to try to influence choice.

This argument requires me to say more about the relevance of psy-
chological coercion in the setting of teacher-led public school prayer.
Earlier, in part III.A, I set forth the arguments for and against deem-
ing psychological coercion constitutionally relevant, and provisionally
accepted Justice Kennedy's Weisman argument in favor of psychologi-
cal coercion's constitutional relevance. I did not, at that point, distin-
guish between the prayer and the pledge setting, because I was still
accepting the Court's doctrine regarding both school prayer and the
right not to speak, which rendered coercion relevant in both settings
and which did not seem to provide any grounding for treating psycho-
logical coercion differently in the two settings. Then I argued for re-
thinking the right not to speak, and for evaluating certain instances of
governmentally compelled speech as implicating autonomy/per-
sonhood rights rather than free speech rights. The final argument, in
the preceding paragraph, was that psychological coercion should not
be sufficient for an autonomy/personhood claim. Why, then, should it
be sufficient for an Establishment Clause claim?

First, there might be good reasons for allowing broader scope for
the textually based Establishment Clause claim than for the
unenumerated, extratextual autonomy/personhood claim. Precisely
because of the superior constitutional pedigree of the Establishment
Clause claim, we can more confidently extend its scope to include psy-
chological coercion. We should be more wary of extending the scope
of the autonomy/personhood claim, which has a weaker constitutional
pedigree. Although I think this argument significant, one might, how-
ever, reject it as improperly ranking constitutional rights. There is,
then, a second, and more substantive reason for considering psycho-
logical coercion sufficient for an Establishment Clause claim but not
for an autonomy/personhood claim. As I argued above, 56 an auton-
omy/personhood claim involves an insult to the person, a dignitary
harm, which is not violated by psychological coercion alone. One
should not take umbrage at psychological coercion in settings involved
in the autonomy/personhood cases as one takes umbrage at legal coer-
cion. When prayer is coerced, however, the injury cuts to the heart of
what the religion clauses are meant to protect; involuntary prayer is,
often, an immediate harm to the subject's religious conscience, even if
a reasonable observer knows the prayer is compelled, and regardless
of whether the involuntariness is the result of legal or psychological
coercion. In part this is because, for many, prayer implicates concerns
beyond the world, concerns such as the preservation of one's spiritual
life after one's physical death. The act of saying an involuntary pledge
does not carry the same consequences.

156. See supra part III.B.5.
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I have now reached the same conclusion as Judge Easterbrook-
that psychological coercion should invalidate, in the public schools,
teacher-led prayer but not a teacher-led pledge of allegiance.'-5 Judge
Easterbrook's primary argument for this conclusion, however, was
that the Establishment Clause prohibits governmental advancement
of religion through teacher-led public school prayer but says nothing
about governmental advancement of patriotism through a teacher-led
public school pledge of allegiance. Under the structural view of the
Establishment Clause, this would be true, for under that view the ad-
vancement of patriotism is a legitimate governmental end but the ad-
vancement of religion is not. If we accept, however, Justice Kennedy's
argument in Weisman that psychological coercion is relevant to the
constitutional analysis,' and add to that Barnette's holding that the
government may not coerce citizens to speak, 59 then we may no
longer rely on the special way in which the Establishment Clause dis-
ables the government from promoting religion. Adding together
Weisman and Barnette, government coercion of citizen speech is un-
constitutional regardless of the content of the speech, and there is no
reason to believe that psychological pressure will force students to
pray but will not force them to say the pledge. My agreement with
Judge Easterbrook's conclusion, thus, has required moving away from
the structural view of the Establishment Clause, and, instead, recon-
ceptualizing the harm done through a psychologically coerced pledge
of allegiance.

CONCLUSION

The pledge of allegiance problem stems from the intersection of two
lines of Supreme Court doctrine, the school prayer cases and the right
not to speak cases. The most recent school prayer case, Lee v. Weis-
man,16

0 recognizes psychological pressure on students in public school
as constitutionally relevant to assessing governmentally sponsored
group prayer.' 6' The government may not coerce people to pray, or
to appear to others to be participating in prayer, and the Court said
that psychological pressure counts as coercion.'6 The right not to
speak cases, in turn, bar the government from requiring people to fos-
ter messages they do not wish to foster. If psychological pressure to
pray is recognized as constitutionally relevant, then the same pressure
to join in a group pledge of allegiance might also be recognized as
constitutionally relevant. If the government may not coerce people to
pray, and psychological pressure counts as coercion, and if the govern-

157. See supra text accompanying notes 6-10.
158. See supra part LB.
159. See 319 U.S. 624, 642 (1943).
160. 505 U.S. 577 (1992).
161. Id. at 592-93.
162. Id.
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ment may not coerce people to speak, and psychological pressure still
counts as coercion, then the pledge of allegiance may not be led by
teachers in public-school classrooms. Or so the argument would go.

In this Article, I have suggested two ways around this conclusion,
both involving revision of constitutional doctrine. The first is to un-
derstand the school prayer cases as involving a structural concern with
governmental involvement in religious activities. The Establishment
Clause, on this view, prohibits governmentally sponsored prayer in
public schools regardless of coercion analysis. Furthermore, we could
recognize psychological coercion not only as not necessary for an Es-
tablishment Clause claim in the setting of public-school prayer, but as
irrelevant to constitutional analysis more generally. On this argu-
ment, psychological coercion is proximately worked by fellow stu-
dents, not by the government.

The second way around the conclusion that the pledge of allegiance
may not be led by teachers in public schools, even with an opt-out
provision, is to rethink the right not to speak cases. My main argu-
ment here is that compelled speech often should be considered nonex-
pressive, and thus not covered by the Free Speech Clause. If a
reasonable observer would understand another's speech as compelled
by the government, and as not necessarily reflective of the speaker's
own beliefs, then the Free Speech guarantee is not in play. There are
other ways that the government might violate the Free Speech Clause
in the compelled speech setting, however, and we should be attuned to
them as well. So, the government may not prohibit the dissent of
those it is compelling to speak, and the government may not trigger a
speech requirement by the speaker's antecedent expression, in a selec-
tive and unjustifiable way. But if none of these predicates obtains,
then the Free Speech Clause is the wrong constitutional hook for ar-
guments against governmentally compelled speech. In some cases,
however, compelling speech violates an autonomy or personhood
right of the individual, intruding on the person and insulting the per-
son's dignity through requiring the person to speak words she would
rather not speak. The right here is similar to that in the "substantive
due process" cases. The right does not apply to corporations, how-
ever, nor does it apply to individuals when the speech they are forced
to foster is detached from them personally.

If we understand the compelled speech (or right not to speak) cases
in this way, then we can bar the pledge of allegiance when compelled
through threat of legal sanction, while permitting it if students have
the legal option not to participate. For even if we recognize psycho-
logical pressure as constitutionally relevant in the prayer setting, we
should consider it insufficient as the predicate for an autonomy/per-
sonhood claim, for such pressure does not harm the dignitary interests
of the person as does the threat of legal sanctions.
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