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the mere act of creation of the work sufficing to activate the statutory
provision, 1%

By modern standards, the original act, in limiting application to au-
thors and translators, was of somewhat restrictive scope. The protection
prescribed, however, within the class thus delimited, was more in accord
with modern views. Thus, the author or translator was endowed with the
“exclusive right to reproduce, publish and disseminate his work by all
possible means.”*¢ At his death the copyright succeeded to his heirs or
beneficiaries and was secured to them for twenty-five years from the
death of the creator.’™

Enactments in 1830%® and 1857**° prolonged the protective time-
period—in the former case, for an additional ten years upon issuance
of a new edition within five years prior to the normal expiration date, and
in the latter, by a blanket protraction to fifty years of the original twenty-
five year period secured to successors under the 1828 law. In 1845,
1846, and 1857, the scope of the statute was expanded to embrace
musical creations and works of fine art. Finally, in 1911, this piecemeal
approach fo copyright protection culminated in comprehensive constitu-
tional legislation covering literary works, music, fine arts, and pho-
tography.1%®

B. Tke 1911 Legislatiosn

With a few notable exceptions, the 1911 law emulated West European
theory and practice.® Thus, the droit d’autcur constituted to the Rus-
sian, as well as to the French, the theoretical skeleton upon which the
body of the copyright statute was structured.!® Particulars in the Rus-
sian enactment, significant because of their perseverance in contemporary
Soviet law, fall into three principal categories:S (1) the territorial

proper notice. 17 US.C. § 9 (Supp. I, 1959-1960). The right is a “naked” one, however,
absent registration, since the latter constitutes a condition precedent to an action for
infringement. 17 U.S.C. § 12 (1958).

153. See 1 Gsovski, Soviet Civil Law 606 (1943).

156. This is the language of the law of DMarch 20, 1911, Third Complete Collection of
Laws of the Russian Empire, text 34935, incorporated into the General Cede as §§ 695(1)-
(15) of the Civil Law (vol. X, pt. I, 1914 ed.). Similar protection was accorded under
the 1828 law. See note 153 supra.

157. See 1 Gsovski, Soviet Civil Law 606-07 (1948).

138. Collection, test 3411.

159. Collection, text 31732.

160. Collection, text 1S607.

161. Collection, text 19569.

162. Collection, text 31732.

163. See note 156 supra.

164. See 1 Gsovski, Soviet Civil Law 607-08 (1948).

165. Id. at 606.

166. Id. at 607-0S.
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nationality limitation of the works protected; (2) the hesitancy of the
Government to become involved in conventions or treaty obligations; and,
(3) the relative degree of freedom allowed to translators.!®?

Regarding category (1), protection embraced only those works pub-
lished in Russia, albeit by foreign nationals as well as by Russian citizens,
or if published abroad, provided the author were a Russian subject.!®®
The ostensible protection afforded to foreign copyrights, i.e., the pre-
requisite of consent by holders of foreign copyrights to reprinting in tie
original language within Russia,*®® was obviated, for all practical pur-
poses, by the provision for free translation.!”™ In fact, the translator
himself appropriated the copyright for the work as translated.™

Most countries, through the media of conventions and treaties, grant
protection to foreign copyrights within their own boundaries and in
return secure reciprocity by the participating foreign governments. Im-
perial Russia, however, refrained from joining any general international
convention for the protection of copyright.'™ (Category (2) above.)
Limited treaties were effected with France,'”® Belgium,'™ Denmark,'"®
and Germany,'™ the first three of which were permitted to expire, and
the latter was abrogated by the Treaty of Versailles.'™ As a practical
matter, then, Russia displayed little interest in protecting the literary
and artistic creations of aliens publishing or exhibiting outside her
boundaries.

As noted previously, the Russian legislation permitted free translation
of the foreign publications of alien authors. (Category (3) above.) Rus-
sian authors, however, or authors of works published in Russia, were
accorded the exclusive right of translation by the 1911 legislation.!”®
This right, operative by the inclusion of a reservation clause on the

167. For a discussion of the practical problems encountered in attempting to protect
the author’s rights, while simultaneously permitting free translation, see notes 216-19 infra
and accompanying text.

168. See 1 Gsovski, Soviet Civil Law 607-08 (1948).

169. Ibid.

170. Soviet legislation has gone even further toward free translation than did the 1911
Imperial law. Thus, currently in the U.S.S.R., translation is no infringement of copyright
at all, regardless of where the work appeared, and regardless of the nationmality of the
author. USSR Laws 1928, text 246, §§ 1-3.

171. See 1 Gsovski, Soviet Civil Law 609-10 (1948).

172. See Iseman, Governor Stevenson’s Mission to Secure Payment to American Authors
and Playwrights for Use of Their Works in the Soviet Union, 7 Bull. Cr. Soc. 155 (1960).

173. In effect from Nov. 12, 1912 to Nov. 3, 1915.

174. In effect from Jan. 15, 1915 to Jan. 15, 1918.

175. In effect from July 29, 1915 to July 29, 1918.

176. In effect from Aug. 1, 1913 (would bhave expired Aug. 1, 1918).

177. Treaty of Versailles art. 292.

178. See 1 Gsovski, Soviet Civil Law 609 (1948).
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title page or in the preface, entitled the author to ten years of protection
on the translation provided it were published within five years of the
appearance of the original.1®®

Hence, but for the limited exceptions outlined above, Imperial Rus-
sia, reluctant to abridge national sovereignty for the sake of trans-
national or transpersonal considerations, confined her legislation to the
territorial-nationality principle and bestowed little practical recognition
upon foreign copyrights.

II. Sovier CorYRIGHT LEGISLATION
A, Early Soviet Enactincits

The manifold alterations in legal thought and practice occasioned
by the fall of the Romanovs and the emergence of Leninism quite
naturally permeated the field of copyright. Thus, by government decree,
the Department of Education of the R.S.F.S.R. was authorized, on
December 29, 1917, to declare a five year government monopoly on
publication of the Russian classics.’® The scope of permission to
monopolize was extended, on November 26, 1918, to include “all works
of science, literature, music, or fine arts of any kind, whether published
or not, no matter in whose possession they are.”’5! Payments, both to
authors and to publishers, became a function of governmentally promul-
gated schedules.® Finally, all prerevolutionary assignments by authors
to publishers were abrogated by the Decree of October 10, 1919.1%

Government policy in this initial period of sovietization appears mani-
fest. Consistent with Lenin’s motto that “every literature must be party
literature,” control over the expression of thought was effected through
government monopoly of publishing activities. By this means, a facade
of guarantees of personal rights might be enunciated with some semblance
of consistency between theory and practice. Even so, copyright protec-
tion was not promised to Soviet citizens until the Decree of May 22,
1922,'%¢ and no national law appeared on the subject until January 30,

179. See note 156 supra.

180. RSFSR Laws 1917-1918, text 201. The works of seventeen composers and fifty
writers were nationalized under this decree. See 2 Geovski, Soviet Civil Law 416 (1949),
for a partial listing of the affected composers.

181. RSFSR Laws 1917-1918, text 900, § 1. Works not monopolized could be published
during the lifetime of the author upon his consent.

182. Payment was to comply with the principle of “to each according to his work”
publishers being compensated only for expenses. See 1 Gsovski, Soviet Civil Law 611
(1948).

183. RSFSR Laws 1919, text 492.

184. See 1 Gsovski, Soviet Civil Law 21-24 (1948). Intcrestingly, the act dealt with
property rights; whereas, in current Soviet practice, copyright is looked upon as a personal
right. See New Draft Principles of Civil Legiclation, in Current Digest of the Soviet Press,
vol. XTI, No. 34, pp. 8-9.
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1925.1%% Though by the terms of the 1925 act, and the R.S.F.S.R. law'®®
which followed it, authors were entitled to ‘“exclusive” publication
“rights” for twenty-five years from the first appearance of the work,
the “rights” accorded were only for those works of which the Government
approved, i.e., which it allowed to be published. Through its monopoly
of publishing activities, the Government was thus able to delimit, to suit
its own predispositions, the scope of the “rights” conferred, while, simul-
taneously, claiming to cognize the droit d’auteur ™

On May 16, 1928, while still in the throes of New Economic Policy,
the sporadic ad koc enactments of the preceding ten years were replaced
by a comprehensive federal act, or Statement of Basic Principles,*®®
which, in the main, persists as the basis of contemporary Soviet copyright
legislation.’®® Due to its current significance, there follows a somewhat
detailed exposition of the substantive provisions of the 1928 law?!®® and
of the R.S.F.S.R. Act,*® which is based upon it. Reference will also be
made, where appropriate, to the New Draft of Civil Law Principles.!®?

B. The Current Legislation

By the first article of the 1928 federal act, works published, or manu-
scripts or sketches or any creation representable in objective form, lo-
cated within the territory of the U.S.S.R. are protectible by copyright
to the author and his successors, regardless of their nationality.?*® This
is, as is evident, a restatement of the territorial principle embodied in the
imperial legislation of 1911.}** Similarly, in article 3, the nationality
principle is perpetuated, Soviet authors being protected within the
U.S.S.R. as to works published or located abroad.’®® Foreign authors
publishing abroad are protected only pursuant to special agreement with
the country of publication.’®® Since as of this date no such agreements
have been concluded, it is clear that foreign copyrights enjoy no legal

185. USSR Laws 1925, text 67.

186. RSFSR Laws 1926, text 567.

187. Cf. Levitsky, The Soviet Press and Copyright Legislation: Some Legal Concepts,
25 Fordham L. Rev. 469, 477 (1956).

188. USSR Laws 1928, text 246.

189. See note 170 supra.

190. USSR Laws 1928, text 246.

191. RSFSR Laws 1928, text 861 (English text in 2 Gsovski, Soviet Civil Law 410-26
(1949)).

192. See note 184 supra.

193. USSR Copyright Act of May 16, 1928, art. 1 (English text in 2 Gsovski, Soviet
Civil Law 398 (1949)).

194. See notes 170 & 171 supra and accompanying text.

195. USSR Copyright Act of May 16, 1928, art. 3 (English text in 2 Gsovski, Soviet
Civil Law 399-400 (1949)) [hereinafter cited as USSR Act].

196. USSR Act art. 2 (English text in 2 Gsovski, Soviet Civil Law 399 (1949)).
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guarantees within the U.S.S.R.»*" Articles 80 and 81 of the New Draft
Principles reproduce, in substance, these same provisions.!®3

Article 4 of the 1928 law enumerates the works protected.’® The
catalogue of copyrightable items resembles strongly the United States
view. Included are: books, articles, dramatic works, speeches, lectures,
choregraphic works, motion picture scripts, musical works, designs,
paintings, geographic maps, and photographic works.**

Article 5 secures to joint authors a joint copyright regardless of
divisibility of the work, unless the work itself constitutes a collection
of works, in which case, absent contrary agreement, each author retains
the copyright to his part of the work.*™ Contrariwise, Article 82 of the
New Draft Principles allows separate copyright where a piece of the
work has “independent significance.”*** The term, “independent signifi-
cance,” is not defined. Article 6 of the 1928 law extends protection to
compilers so long as the works compiled are subjected to independent
rewriting?®® The copyright for the compilation adheres to the com-
piler 24

Article 7 embodies the traditional droit d’autenr, guaranteeing the
“exclusive right to publish . . . reproduce . . . circulate . . . and . . . to
derive profits from such right in any lawful manner.” It should be
noted, however, that this article was dealt a “mortal blow” by the
R.S.F.S.R. Act of 1932, which forbade private publication.>*® Printing
establishments operate only by license, and these by law are limited to
“governmental, public, or co-operative organization[s].”*%” The theoreti-
cal “right of the author,” assured by the article, is thus reduced to the
right “to [receive] remuneration in accordance with the quality and
quantity of his labor, if the product of his labor is used by society.”"
It seems significant in this light to contrast the article with its counter-
part, Article 82 of the New Draft Principles:

197. Some payments have been made as a matter of grace, but there is, by law, no
obligation to do so. See Iseman, Governor Stevenson’s Mission to Secure Payment to
American Authors and Playwrights for Use of Their Works in the Soviet Union, 7 Bull. Cr.
Soc. 155 (1960).

198. See note 184 supra.

199. USSR Act art. 4 (English text in 2 Gsovski, Soviet Civil Law 400 (1949)).

200. For a comparison with United States coverage, see 17 US.C, § § (1958).

201. USSR Act art. 5 (English text in 2 Gsovski, Soviet Civil Law 400 (1949)).

202. See note 184 supra.

203. USSR Act art. 6 (English text in 2 Gsovski, Soviet Civil Law 400-01 (1949)).

204. USSR Act art. 6 (English test in 2 Gsovski, Soviet Civil Law 401 (1949)).

205. USSR Act art. 7 (English text in 2 Gsovski, Soviet Civil Law 401 (1949)).

206. See Levitsky, The Soviet Press and Copyright Legiclation: Some Lezal Concepts,
25 Fordham L. Rev. 469, 477 (1956).

207. RSFSR Laws 1932, text 288; see 1 Gsovski, Soviet Civil Law 614 (1948).

208. 2 Sovetskoye Grazhdanskoye Pravo 226 (1944); see 1 Geovski, Soviet Civil Law
615 (194S).
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An author has the right: to publish, reproduce and circulate his work under any
procedure allowed by law under his own name, under an assumed name (pseudonym)
or without a name (anonymously); to receive remuneration established by the
U.S.S.R. and Unijon-republic legislation for the use of his work by other persons or
organizations, except in cases stipulated in the law; to inviolability of the work.20?
Clearly, article 7 would appear, in the words of Gsovski, to have “become
obsolete.”210

Article 8 guarantees the right of first performance to the author for
unpublished dramatic, musical, musicodramatic, pantomimic, chore-
graphic, or motion picture work.?** However, once performed, the work
assumes “social significance” and the Minister of Education of the Union-
republic concerned may authorize its public performance without the
author’s consent.?'? As in article 7 with reference to literary works, the
“right of the author” is confined to remuneration.*®

Article 9 contains an extended enumeration of actions not to be con-
sidered as infringements of the copyright statute.*** These include: trans-
lations;?'® use of one work to create an essentially new work; insertion
of fragments or entire short works in scholarly journals or collections,
provided the source is given; printing of speeches made in public meet-
ings; reprinting of information published in newspapers; reprinting of
drawings, diagrams, and pictures, provided the source is given; and,
public performance of the works of another, provided no admission fee
is charged. The right of translation, by far the most important of the
exceptions provided, is the only one of the above described permissions
which is discussed in the New Draft Principles. Thus, in Article 84 of
the New Draft Principles, free translation is authorized so long as “the
integrity and significance of the work is preserved.”?!

The “rights of authors,” guaranteed by articles 7 and 8 of the 1928
law, when viewed in conjunction with the great latitude of reproduction
sans infringement afforded by article 9, raises somewhat of a logical

209. See New Draft Principles of Civil Legislation, in Current Digest of the Soviet Press,
vol. XII, No. 34, p. 9.

210. USSR Act art. 7 (English text in 2 Gsovski, Soviet Civil Law 401 (1949)). The
provision for publication “under any procedure allowed by law,” and the remuneration
clause which follows it, would certainly seem to bear out this conclusion. See notes 261-69
infra and accompanying text.

211. USSR Act art. 8 (English text in 2 Gsovski, Soviet Civil Law 401-02 (1949)).

212. Ibid.

213. Ibid.

214. USSR Act art. 9 (English text in 2 Gsovski, Soviet Civil Law 402-05 (1949)).

215. Tt should be noted, however, that authors belonging to the various national
minorities of the Soviet Union are accorded special protection. Thus, for works translated
into Russian, the original authors are paid royalties at the rate of 60% of the relevant
schedule for original works., RSFSR Laws 1947, text 31, art. VII; see 1 Gsovski, Sovict
Civil Law 610 (1948).

216. See note 209 supra.
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problem to the Anglo-American legal mind. How can authors be pro-
tected in their rights if such obvious reproduction and copying is per-
mitted by the Soviet legislation? The Russian answer is to call attention
to the basic difference alleged to exist between “authors’ rights” in the
U.S.S.R. and in the United States. As stated in Sovetskove Grazhdanskoye
Pravo:

It is characteristic [of “bourgeois society”] that, except for a small group of
bourgeois authors, the author’s right is the property . .. not of the author, but
of the publisher, of a big capitalist, an industrialist. By making use of “freedom”
to conclude a contract with the publisher, the capitalist acquires for a few cents the
monopoly right to use and distribute the production of another person—the author.
. . . In this way the author’s right in capitalist countries is made into a tool of the
interests of the monopolist publisher, a means of exploiting the author and of
retarding the cultural growth of the masses of the people.

The basic principles of the Soviet author’s right are completely different, sharply
distinguishing it from the author’s right in capitalist countries. The Soviet author’s
right has the objective of protecting to the maximum the perzonal and property
interests of the author, coupled with the assurance of the widest distribution of the
product of literature, science and the arts among the broad masses of the toilers. =7
Hence, the right of the Russian author is not a property right in the
Western sense at all,”’® but a right to remuneration. So long as he re-
ceives his royalty for “work performed,” he can not be heard to com-
plain about society enjoying its rights in the matter, i.c., “to the widest
distribution of the product of literature, science and the arts among
the broad masses of the toilers.”? Since this latter objective is promoted
by article 9, without in any way impairing the author’s right to remunera-
tion, it is in no way incompatible, to the Soviet mind, with the guarantees
of articles 7 and 8.

Articles 10 through 15 deal with the protective time period. Thus,
choregraphic works, pantomimes, and motion picture scripts are pro-
tected for ten years;**° photographic works, five years for individual
pictures and ten years for collections;**! reviews, periodical publications,
and encyclopedias, for ten years;** and all other works, for the life of
the author or creator.>*® For the latter category only, copyright succeeds
to the heirs and testamentary beneficiaries for fifteen years from Janu-
ary 1 of the year of death of the author.*** Succession in the former

217. 1 Sovetskoye Grazhdanskoye Pravo 254-35 (1938); cce Hazard & Weickorg, Caces
on Soviet Law 176 (1950).

218. On the application of general property concepts to copyright in the United States,
see generally Higzins v. Keuffel, 140 U.S. 428 (1891) ; National Tel. News Co. v, Westem
Union Tel. Co., 119 Fed. 294 (7th Cir. 1902).

219. See note 217 supra.

220. USSR Act art. 11 (English text in 2 Gsovski, Soviet Civil Law 405 (1949)).

221. USSR Act art. 12 (English text in 2 Gsovski, Soviet Civil Law 405-05 (1949)).

222. USSR Act art. 13 (English text in 2 Gsovski, Soviet Civil Law 406 (1949)).

223. USSR Act art. 10 (English text in 2 Gsovski, Soviet Civil Law 405 (1949)).

224. USSR Act art. 15 (English test in 2 Gsovski, Soviet Civil Law 407 (1949)).
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categories is operative only for the remainder of an unexpired statutory
term.??® On the other hand, the New Draft Principles prescribe a unitary
time period—for life to the author, and for fifteen years to his heirs from
the day of his death.??® However, reduced periods for individual types
of works may be established by Union-republic legislation.??"

Article 16 provides that copyrights may be alienated in any legal
manner, with the requirement, in most cases, of a writing.?*® The form
of the contracts, and their provisions, including royalties, are left to
the determination of the constituent republics,?®® as are provisions for
determining damages.?°

Article 18 forbids any changes in theatrical works without the author’s
consent and endows authors of books with similar protection in respect
to illustrations of their works.?**

Finally, article 20 provides for compulsory purchase by the Govern-
ment of any manuscript, sketch, or other copyrightable work, with the
right, of course, of remuneration to the author.?®2 The New Draft Prin-
ciples substantially reproduce the old article 20, with the proviso that
such purchase be only in “exceptional cases.”?3?

The R.S.F.S.R. Act of October 8, 1928%** was promulgated to spell
out the practical details for implementing the principles enunciated in
the federal act.2®® Thus, the reprinting of literary fragments permitted by
article 9 of the federal act, is confined, under Article 5 of the R.S.F.S.R.
Act, to quotations not exceeding 10,000 printed characters of prose or
forty lines of poetry.2®® Scientific reproductions are allowed by the same
article to the extent of 40,000 printed characters.?®”

225. Ibid.

226. See note 209 supra.

227. Ibid.

228. USSR Act art. 16 (English text in 2 Gsovski, Soviet Civil Law 407-08 (1949)).

229. USSR Act art. 17 (English text in 2 Gsovski, Soviet Civil Law 408-09 (1949)).

230. USSR Act art. 19 (English text in 2 Gsovski, Soviet Civil Law 409 (1949)).

231. USSR Act art. 18 (English text in 2 Gsovski, Soviet Civil Law 409 (1949)).

232. USSR Act art. 20 (English text in 2 Gsovski, Soviet Civil Law 409 (1949)). As
to the right of the United States Government to appropriate a copyrighted item, sce 17
U.S.C. § 8 (1958).

233. See note 209 supra.

234. RSFSR Copyright Act of Oct. 8, 1928 (RSFSR Laws of 1928, text 861) (English
text in 2 Gsovski, Soviet Civil Law 410-26 (1949)) [hereinafter cited as RSFSR Act].

235. The practice calls to mind the West European codes with their general and
special sections. In the Soviet case, however, the legislative function is divided, the federal
government promulgating the general principles, and the governments of the Union-
republics providing the specific sections to implement them.

236. RSFSR Act art. 5 (RSFSR Laws 1928, text 861) (English text in 2 Gsovski,
Soviet Civil Law 412 (1949)).

237. Ibid.
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Article 9 of the R.S.F.S.R. Act provides for registration with the
Minister of Education.?*® The registration, however, serves only to deter-
mine the initial moment of the running of the duration of the copyright.
It is not, as under our system,* a condition precedent to protection.
Article 10 provides that damages caused by infringements are collectable
under Chapter XIII of the Law of Obligations of the R.S.F.S.R. Civil
Code.?*® In lieu of such damages, however, the author may claim royalties
according to the schedule promulgated by the Minister of Education.*#
Such alternative relief would, of course, prove particularly valuable
where damages from infringement could not be established.

Article 13 of the R.S.F.S.R. Act implements article 20 of the federal
law in authorizing purchase by the Government of any work located
within its boundaries,*® and article 15 provides for payment of the
royalties due into the state budget.’*® After a copyright bas expired,**
unless purchased by the Government under article 13, the work, accord-
ing to article 14, may be reproduced, published, circulated, and per-
formed by any person without limitation.

Articles 17 through 29 are devoted principally to publishing contracts
and assignment rights of literary works. Article 17 prohibits any assign-
ment of publishing rights except by way of a publishing contract, the
terms of which are pretty well governed by the following twelve articles
of the act.?*> Such contracts must include: the number of copies of the
first edition and of subsequent editions, if such are provided for; the
time by which the work must be published; the amount of royalties;
and, the period for which the contract is to run.**® Duration is limited
to four years.**” The compensation term of the contract is subject to the
minimum established in the schedules promulgated by the R.S.F.S.R.

238. RSFSR Act art. 9 (RSFSR Laws 1928, text 861) (English test in 2 Gsowski,
Soviet Civil Law 414 (1949)).

239. 17 US.C.§1 (1959).

240. For a translation of this chapter, see 2 Gsovski, Soviet Civil Law 207 (1949).

241. RSFSR Act art. 13 (RSFSR Laws 1928, text $61) (English test in 2 Goovshi,
Soviet Civil Law 415-16 (1949)).

242. 7Ibid.

243. RSFSR Act art. 15 (RSFSR Laws 1928, text 861) (English text in 2 Gcovski,
Soviet Civil Law 416-17 (1949)).

244. RSFSR Act art. 12 (RSFSR Laws 1928, text 861) (English test in 2 Geovski,
Soviet Civil Law 415-16 (1949)). Succession of the copyright is confined to the immediate
heirs of the author, it doces not devolve upon the heirs of the heirs.

245. RSFSR Act art. 17 (RSFSR Laws 1928, text 861) (Englich test in 2 Goovski,
Soviet Civil Law 417-18 (1949)).

246. RSFSR Act art. 18 (RSFSR Laws 1928, text 8§61) (English test in 2 Gsovski,
Soviet Civil Law 418 (1949)).

247. RSFSR Act art. 19 (RSFSR Laws 1928, test 861) (English text in 2 Geovski,
Soviet Civil Law 418-19 (1949)).




720 FORDHAM LAW REVIEW [Vol. 30

Council of Ministers,?*® and the maximum number of copies permitted to
one edition is similarly circumscribed.?*® Publication is required within
the time specified in the contract, or at the very least, and regardless of
contract provision, within six months for periodicals containing a maxi-
mum of 200,000 printed characters; within one year for literary works
of between 200,001 and 400,000 printed characters, and within two years
for longer literary works.?®® If publication is not effected within the time
period prescribed, one hundred per cent royalties immediately become due
the author.** The publishing company may get an extension equal to one-
half of the original duration, but upon a second default may be deprived
of the manuscript, as the contract can then be unilaterally rescinded by
the author. If the publisher wishes to reassign the rights to a literary
work he must obtain the written consent of the author.?%? Articles 26 and
27 contain the provisions for the standard publishing contracts.?®® Such
must be approved by the R.S.F.S.R. Ministry of Education with the
consent of the R.S.F.S.R. Ministry of Commerce.?*

Articles 30 through 44 are addressed to production contracts, and,
generally speaking, accord to dramatic, musical, pantomimic, chore-
graphic and motion picture works treatment similar to that prescribed
for literary contracts.?®® However, the duration of production contracts
is limited to three years?*® and performance must occur within two
years, for productions of operas, musical comedies, and choregraphic
works, and within one year for all other works except motion pictures.?s?
The latter are excused of the obligation of production, unless the con-

248. RSFSR Act art. 20 (RSFSR Laws 1928, text 861) (English text in 2 Gsovski,
Soviet Civil Law 419 (1949)).

249. RSFSR Act art. 21 (RSFSR Laws 1928, text 861) (English text in 2 Gsovski,
Soviet Civil Law 419 (1949)).

250. RSFSR Act art. 22 (RSFSR Laws 1928, text 861) (English text in 2 Gsovski,
Soviet Civil Law 419-20 (1949)).

251. RSFSR Act art. 23 (RSFSR Laws 1928, text 861) (English text in 2 Gsovski,
Soviet Civil Law 420-21 (1949)).

252. RSFSR Act art. 24 (RSFSR Laws 1928, text 861) (English text in 2 Gsovski,
Soviet Civil Law 421 (1949)). For a Soviet case employing the principles involved in
articles 23 and 24, see Case No. 34813 (Sud. Prak., RSFSR, 1929, No. 8 (May 7) p. 7)
(reprinted in Hazard & Weisberg, Cases on Soviet Law 183-84 (1950)).

253. A copy of the standard publishing contract is reprinted in 2 Gsovski, Sovict Civil
Law 427-37 (1949)).

254. RSFSR Act art. 26 (RSFSR Laws 1928, text 861) (English text in 2 Gsovski, Soviet
Civil Law 421 (1949)).

255. RSFSR Act arts. 30-44 (RSFSR Laws 1928, text 861) (English text in 2 Gsovski,
Soviet Civil Law 422-26 (1949)).

256. RSFSR Act art. 33 (RSFSR Laws 1928, text 861) (English text in 2 Gsovski, Sovict
Civil Law 423 (1949)).

257. RSFSR Act art. 34 (RSFSR Laws 1928, text 861) (English text in 2 Gsovski,
Soviet Civil Law 423-24 (1949)).
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tract provides otherwise.” The assignor of the motion picture script,
however, would still be entitled to lump sum royalty payment.”*® Produc-
tion contracts are limited to one city and for 150 performances therein.*®
As a result, many such contracts may be outstanding between an author
and different production companies in different geographical areas. The
author is permitted to rescind for nonperformance within the contractual
or legal time-period, and thereupon the theatrical enterprise is im-
mediately obligated to pay the stipulated royalties. The remaining
articles merely restate as to production contracts what has been said
concerning publishing contracts.

Such, then, in general outline, constitutes the copyright legislation of
the Soviet Union at the present time.

III. THEORY AND PRACTICE
A. Problems in Characterizing the “Right”

Attention has already been directed to the practical problem encoun-
tered in affording recognition to the droit d’autfcur, while at the same
time “effecting wide distribution of the product™® of the author through
such media as free translation. As was indicated, society, as well as the
author, in the Soviet view, has certain “rights” in regard to literary and
artistic works—*“rights” which, indeed, would appear to render nugatory
the very essence of the Western notion of the droit d'anteur. Thus, the
numerous exceptions to copyright infringement, spelled out in article 9
of the 1928 Act,*** appear in obvious contradiction to the provision of
article 7 for “exclusive right[s]” to the author in publication, reproduc-
tion, and circulation. Indeed the very purport of article 7 would appear
to be countermanded by the monopolization of publishing activities
within the public sector. By this means, the Government is able to with-
hold publication of any work to which it objects, and, thereby, to efiect
a severe limitation upon the “author’s right.” In fact, the “author’s right”
is circumscribed even as to withholding of his work, in that the Govern-
ment may order publication even without his consent.*®

To be published, an author must contribute to the goals pronounced

258. RSFSR Act art. 37 (RSFSR Laws 1928, text 861) (Englich test in 2 Gsovshi,
Soviet Civil Law 424 (1949)).

259. RSFSR Act art. 40 (RSFSR Laws 1928, text §61) (Englich test in 2 Geovzki, Soviet
Civil Law 425 (1949)).

260. RSFSR Act art. 35 (RSFSR Laws 1928, text 861) (English text in 2 Gsovshi,
Soviet Civil Law 424 (1949)).

261. See note 217 supra and accompanying test.

262. See note 170 supra.

263. See 1 Gsovski, Soviet Civil Law 615-16 (1948).
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by the Government.?* Mere “art for art’s sake” is not only discouraged;
the work itself may be denied publication. As Zhdanov observed:

Our literature is not a private enterprise designed to serve various tastes of the
market. We are under no obligation to give space in our belle-lettres to tastes and
customs which have nothing in common with the morale and properties of the
soviet people . . . . We demand that our comrades, who are the leaders of litera-
ture, as well as the writers themselves, be guided by something without which the
soviet regime cannot exist, that is, politics, so that our youth may be reared not in
the spirit of nonchalance and absence of ideology but in the spirit of alertness and
revolution.265
The “author’s right” is thus confined by the Soviet position to the right
of remuneration.?%®

In light of what has been said, it seems clear that both in theory and
in practice, the current Soviet view is not in accord with the characteriza-
tion of copyright by the 1928 Act as an “exclusive right.” Indeed, some
Soviet writers have recently argued that the “exclusive right” provision
should be dropped from the statutory provisions.?*” As Gsovski has
pointed out:

They fail, however, to offer a clear characteristic instead. They almost identify the
copyright with the right to remuneration and therefore with wages. The authors of
the textbook of 1944 point out that the identification of copyright with wages would
mean that the government acquires the right of publication by the fact of creation
of a work, which is not the case because such right is acquired by the government
mostly under a contract.208

It is significant that Article 82 of the New Draft Principles®® bestows
only the “right,” not the “exclusive right,” to “publish, reproduce and
circulate” the work, and, at that, the “right” is restricted “to any pro-
cedure allowed by the law.” The “author’s right” as a right solely to
remuneration is emphasized by the second paragraph of the article. In
consequence, the droit d’auteur would appear, to paraphrase Nietzche,
to be “dead” in the Soviet law.

B. The Author’s Right in Practice: Remuneration
The “author’s right” in the Soviet Union, is the right “to receive
remuneration in accordance with the quality and quantity of his labor,
if the product of his labor is used by society.”?™ Payment is according
to a schedule promulgated by the Government*™ which, in turn, is

264. Resolution of the Central Committee of the Communist Party of Aug. 14, 1946.

265. See 1 Gsovski, Soviet Civil Law 616-17 (1948).

266. See note 208 supra and accompanying text.

267. See 1 Gsovski, Soviet Civil Law 615 (1948).

268. Ibid.

269. See note 209 supra and accompanying text.

270. See note 208 supra and accompanying text.

271. See Levitsky, The Soviet Press and Copyright Legislation: Some Legal Concepts,
25 Fordham L. Rev. 469, 477 (1956).
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predicated upon four considerations: “(1) the genre of the literary work,
(2) the volume of the work, (3) the ‘category’ to which the publishing
house assigned the work, and (4) the number of copies published
(tirage).”272

The genre or literary type of the work, is basic, and must, accordingly,
be expressly specified in the publishing contract. The latter, however,
may not modify the official scale, and any attempt to do so is void as to
the excess.?™® Similarly, where the contract provides for a lower rate,
the author may sue the publishing company for additional payment.*™

The tirage limitations for various literary genres are defined by the
legislation of the several Union-republics, and are not always uniform
due to the various numbers of readers within the different minority
language groups.®™ The overstepping of #irage limits automatically con-
stitutes a new edition, payment for which is in accordance with a scheme
of progressive reduction of remuneration for each new edition.*"

Compensation also depends upon the category to which the work is
assigned by the publisher, such being based upon the value of the work
to Soviet society. By decree of the Council of Ministers of the R.S.F.S.R.
of July 15, 1947, the categories prescribed are: (1) outstanding, (2)
good, and, (3) satisfactory.*”” Of course, the publishing company may
refuse the work altogether if the latter does not constitute a positive
contribution to the building of Communism.

Finally, the publishing contract must mention volume by establishing
a maximum and minimum page allocation to be allowed for the work.*™®
The legislation in the various Union-republics then regulates the cor-
responding gradations in payment.

Such insured pay schedules represent, as is evident, a basic difference
between the Soviet and United States copyrights. Soviet writers boast of
the difference, calling attention to the “illusiveness” of the author’s right
in the United States, authors in the latter country being compelled to
rely solely upon “freedom of contract” which the big publishers utilize
to exploit them.*" On the other hand, the exploitation of big government,
described above, would appear to cast serious doubt upon the Soviet

272, Id. at 478.

273. USSR Supreme Court, Civil Division. Ruling of Qct. 22, 1952 (Text in Azov and
Shatzillo, Avtorshoye Pravo Na Literaturnye Proizvedeniya 82-39 (1953)).

274. RSFSR Act of Oct. 8, 1928, art. 20 (RSFSR Lavws 1923, test £61) (Englich text
in 2 Gsovski, Soviet Civil Law 419 (1949)).

275. See Levitsky, The Soviet Press and Copyright Legislation: Some Legal Concepts,
25 Fordham L. Rev. 469, 479 (1956).

276. Ibid.

277. Id. at 480.

278. Id. at 481.

279. See the quotation from 1 Sovetcskoye Grazhdanskoye Pravo at note 217 supra.
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reasoning. It is certainly questionable that many authors in the Western
world would be willing to sacrifice the droit d’auteur*®® indeed, their
very individuality as artists, for the minimum pay schedules prescribed
by Soviet legislation.

C. Remedies for Infringement

Remedies for violation of Soviet copyright are both criminal and
civil. As to the former, it is provided by statute that the unauthorized
use of literary, musical, artistic, or scientific productions entails com-
pulsory labor for as long as three months or a fine of as much as 1,000
rubles.?®* Application of the statute is predicated upon a demonstration
of criminal intent,?? which, it would appear, should be rather difficult
considering the liberal “borrowing” provisions of Article 9 of the 1928
Act.283

The proviso for civil remedies is contained in Article 19 of the 1928
Act, which cedes to the various Union-republics the determination of
damages in the event of infringement. The corresponding provision of
the Copyright Act of the U.S.F.S.R.?* refers the aggrieved author to
the general damages provision of the Civil Code, i.e., “Obligations
Arising from Injury Caused to Another.”?%% Alternatively, the author
may claim the payment of royalties according to the scale established
pursuant to the procedure specified in Article 4 of the R.S.F.S.R. Act.
By decree of the People’s Commissar of Education of the R.S.F.S.R,,
dated June 8, 1930,%%¢ for publication of a literary work without consent
of the author, the author is entitled to 150 per cent of the ordinary royalty
rate in damages. For plagiarism, he may claim 175 per cent. If the
“borrowing” represents ‘“substantial rearrangement” without outright
plagiarism, he is entitled to fifty per cent. Due remuneration is payable
for the public performance of unpublished dramatic works, musical scores,
pantomimes, choregraphic, or cinematographic works. The damages are
assessed against the publishing company, theater, or film company which
produced the “borrowed” work.2%7

280. Or the property right, in the United States view.

281. See Hazard & Weisberg, Cases on Soviet Law 176 (1950).

282. See Levitsky, The Soviet Press and Copyright Legislation: Some Legal Concepts,
25 Fordham L. Rev. 469, 474 (1956).

283. See note 240 supra and accompanying text.
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Civil Law 414-15 (1949)).
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Consistent with the view that the author’s right is one of remunera-
tion, similar treatment is given to infringement suits as that accorded
to suits for wages. Thus, Article 187 of the Code of Civil Procedure of
the R.S.F.S.R. provides, in both instances, for immediate execution,
there being no necessity to await the decision on appeal.®® In fact, by
order of the Forty-fifth Plenum of the Supreme Court of the U.S.S.R.,*
the court executioner is charged with the duty of levying execution im-
mediately upon receipt of the court order.

While on paper, the remedies for infringement may thus appear ex-
tensive, the liberal “borrowing” provision and the Soviet interest in
wide dissemination must not be forgotten. As stated in Sovetskoye Grazk-
danskoye Pravo: “[T]he author in the U.S.S.R. does not have a
monopoly in his work and he does not need it; if the work deserves
wide circulation, the Socialist society will also have an interest in the
-matter.”*® In consequence of what has been said, the Soviet author
would seem to face quite a burden in establishing a case for infringement.

D. The Rights of Foreigners Publishing 4broad

If the task of the Soviet author is burdensome, the plight of the
foreigner is insurmountable. As indicated earlier,”** the Soviet copyright
statutes accord no recognition to the rights of alien authors publishing
abroad; nor have treaties or conventions been effectuated to this end.
Thus, although payments have occasionally been made to foreign au-
thors,** there exists, under Soviet law, no legal obligation to do so.

An interesting case in point is the recent suit by the Conan Doyle
estates against four Soviet publishing houses seeking remuneration for
the reprinting in the U.S.S.R. of the Sherlock Holmes stories.** So clearly
are foreigners excluded from the provisions of the Russian law, that
Professor Harold Berman, the plaintifi’s attorney, specifically disclaimed
any relief by way of copyright infringement.™! Rather, he addressed his
plea to Article 399 of the R.S.F.S.R. Civil Code,” i.e,, the unjust

288. 1Id. at 176.
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290. See Levitsky, The Soviet Press and Copyright Legislation: Some Legal Concepts,
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enrichment statute, arguing that merely because the copyright statute
did not protect foreigners, it did not follow that foreigners were entitled
to no compensation. Reasoning in Marxian terms, Professor Berman as-
serted that receipt of profits by the publishers without payment to the
people whose sweat and toil made the profit possible was exploitation in
the clearest Communist sense of the term. Thus, he concluded, the duty
of restitution arose as the only means of avoiding exploitation. Needless
to say, the Soviet court was not convinced.

Similarly unsuccessful in securing protection to foreign authors was
the Adlai Stevenson mission on reciprocal payments between the R.S.F.S.R.
Ministry of Culture and American publishers.?*® Ambassador Stevenson
had sought to work out an agreement with the Soviet Union regarding the
77,000,000 odd copies of some 2,700 books by over 200 American authors
that had been published in the U.S.S.R. between 1917 and 1958. He, like
Professor Berman, argued in terms of unjust enrichment, and in addition,
called attention to the Soviet policies of no discrimination because of
nationality, that no useful labor should go uncompensated, and that fair
compensation was to be paid when any property was expropriated by the
government.2*” Ambassador Stevenson’s proposed solution was payment
according to the schedule for translation from the language of a minority
republic into Russian, 4.e., sixty per cent of the sum payable to an original
work. The Soviet officials listened attentively, but nothing resulted from
the meeting.

The following have been suggested as probable reasons for the Soviet
reluctance to clearly recognize foreign rights: (1) the fear of foreign
control over publication within the U.S.S.R.; (2) the shortage of foreign
exchange; (3) that patents would be next; (4) that Soviet writers fear
dilution of the profits of publishing houses, such constituting the source
of their benefit fund; and, (5) that the Russians are simply piqued at
the lack of demand in the United States for Russian works.?*® With
typical Stevensonian candor, Ambassador Stevenson attributed Soviet in-
transigence to the avowed aim of exploiting defenseless foreign writers.?°?
But whatever the Soviet rationale may be, it is clear that foreign authors
publishing abroad have no legally protectible rights in the U.S.S.R.%%°
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