








524 FORDHAM URBAN LAW JOURNAL [Vol. VII

ever, is unsound. The residents of the American colonies were sub-
jected to a variety of burdensome taxes which the British Parlia-
ment imposed upon no other citizens of the empire. The tax im-
posed by the Tea Act of 1773, for example, was expressly designed
to undercut American tea merchants.'”” In contrast, the citizens
of the District are subject only to those federal taxes that are borne
in equal weight by all the citizens of the United States.'® In addi-
tion, District citizens enjoy the benefits of extraordinary govern-
ment services, while the same could certainly not be said of the
colonists.'® Indeed, the District is the beneficiary of more direct
federal assistance than any other municipality in the country except
New York City, which has at least a dozen times the population of
the District.!" :

The District receives an annual unqualified federal payment in
excess of $200 million (approximately 20% of its total budget);'"

167. See D.L. Dumonp, A History oF THE UNITED StaTES 80-81 (1942); J.8S. BasserT, A
SHorT HistoRry oF THE UNITED STATES 175 (1939) [hereinafter cited as Basserr].

168. The popularly-elected City Council of the District of Columbia, however, is responsi-
ble for the fact that the total tax burden imposed upon the citizens of the District is signifi-
cantly higher than the total tax burden of the citizens of most states. Tax FounbaTion, INC.,
Facts aND FIGURES ON GOVERNMENT FINANCE 150 (1977) (table 123). The taxes which the
District has imposed upon itself are codified at: 40 D.C. Code § 103 (vehicle registration); 45
D.C. Code § 723 (recordation); 46 D.C. Code § 302 (unemployment compensation); 47 D.C.
Code §§ 631 (real property) (Supp. V 1978), 1502 (income, corporations), 1601 (inheritance),
1608 (estates), 1701 (public utilities) (Supp. V 1978), 1801 (insurance), 2602 (sales), 2602
(parking) (Supp. V 1978), 2702 (use), 2802 (cigarettes). :

Moreover, District leaders have waged an intense effort in recent years to eliminate from
the District’s charter a prohibition against the imposition of commuter taxes. The possibility
that such taxes might be imposed has led many politicians in the Maryland and Virginia
suburban areas to view warily the issue of national representation for the District. The
Washington Post, Feb. 1, 1979, at C1; id., Feb. 3, 1979, at B1; The Washington Star, Jan.
19, 1979, at DC1; id., Jan. 25, 1979, at DC1.

169. See notes 171-81 infra and accompanying text. In this context, President William
Howard Taft’s words to Congress regarding the District of Columbia are appropriate: “[Ijt
should not be made to seem like the people of Washington were suffering some great and
tremendous sorrow, when as a matter of fact they are the envy of the citizens of other cities.”
Address of May 8, 1909, reprinted in Hearings on National Representation and Suffrage for
the Residents of the District of Columbia Before the House Comm. on the Judiciary, T6th
Cong., 2d Sess. 76 (1940). .

170. See 1 S.E. MorisoN & H.S. CoMMAGER, GROWTH OF THE AMERICAN REPUBLIC 68, 146-
52, 158 (1942); BasseTT, supra note 167, at 161-73.

171. See 1973 Act, supra note 63, § 502; 47 D.C. Code §§ 2501a, 2501a-1, 2501b (1973),
2501c, 2501d (Supp. V 1978). See also Pub. L. 95-373, 92 Stat. 699 (fiscal year 1979 appropri-
ation of $235 million in federal payments). The District’s total operating budget for fiscal year
1979 will be approximately $1,270,970,000. Supporters of District representation claim that
the automatic annual “Federal payment,” initiated in 1925, represents simple compensation
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more than $30 million in revenue-sharing funds;"’? and is allowed to
participate on an equal basis in every federal grant-in-aid and enti-
tlement program.'™ In addition, the District, alone among munici-
palities and states, is permitted to borrow directly from the federal
treasury.'™ It is currently the receipient of at least $6 billion in
federal funds for a major subway system.!” Its football stadium
bonds are being retired by the federal government.'”® Also, a local
convention center is-being erected with the assistance of the federal
government.'” Under the D.C. Representation Amendment, the
District would continue as the beneficiary of these and similar pro-
grams of financial assistance from the federal government.

As a result of such largesse, the District spends far more per
capita than any comparably sized city. The District spent nearly
$2900 for each of its 730,000 residents in fiscal year 1975. During this
same period, thirteen of eighteen similarly-sized cities spent less
than one-half this amount per citizen. Indianapolis spent less than
one-third the amount per citizen as the District. Closest to the
District was Boston, which spent approximately $2000 per head,
roughly 70% of the District’s expenditure.'™

for the burdens of the federal presence upon the District. See N.F. RIMENSNYDER, A HisTORY
OF THE FiscaL RELATIONS BeTWEEN THE UNITED STATES AND THE DisTrICT OF COLUMBIA: 1790-
1975 (1974). The District’s tax base, for example, is reduced because of the heavy concentra-
tion of federal buildings within the District. However, the States of Maryland and Virginia
ceded what is now the District to the federal government. See notes 24-26 supra and accompa-
nying text. They did not cede it for the pleasure of the local government and its citizens. The
territory within the District belongs to the federal government, not the District of Columbia.
There is no reason that the federal government should have to “compensate” the District for
the use of its own land. Simply because the federal government has allowed the District to
tax some of the land within the federal enclave does not mean that compensation is due when
the federal government doés not allow the District to tax all of its land. Also, the extent of
the federal ‘“burden’ upon the District is unclear. See notes 172-81 infra and accompanying
text. States and municipalities outside the District also have non-taxed federal properties
within their boundaries. However, their representatives in Congress are generally considered
heroes when they are able to obtain such facilities. There is a clamor for federal buildings.
They: create economic stimulation, impose virtually no public costs upon local and state
governments, and bring a variety of benefits to most communities.

172. State and Local Fiscal Assistance Act of 1972, 31 U.S.C. § 1261 (as amended by 1973
Act, supra note 63, § 735).

173. See U.S. Der’t oF THE TREAS., FEDERAL AID TO THE STATES, FiscaL YEzaAR 1978 (1979).

174. See 47 D.C. Code § 2501 (1973). |

175. See 1 D.C. Code § 1442 (1973).

176. See 2 D.C. Code § 1727 (1973). . ‘

177. The initial appropriation for the D.C. Civic Center was contained in Pub. L. 95-288,
92 Stat. 285 (1978). The appropriation was contingent on approval by the appropriate House
and Senate committees of a plan drafted by the city.

178. L. Rymarowicz, PEr Caprra ExPENDITURES IN 18 CITIES IN THE POPULATION RANGE OF
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Employing a slightly different approach, another study deter-
mined that the ratio of federal benefits received to federal taxes paid
in the District was 7.02 to 1 in fiscal year 1977." This compares with
ratios of 1.84 to 1 and 1.54 to 1 for the next highest states, New
Mexico and South Dakota respectively. Twenty-one states received
less than one dollar in outlays for each dollar paid in taxes.'®

The presence of the federal government in the District of Colum-
bia provides hundreds of thousands of recession-proof jobs. The
nature of the federal presence, including museums, monuments,
and historic sites, ensures a substantial influx of tourist and conven-
tion dollars. Great libraries and hospitals provide the District with
an intangible quality of life unknown in most other cities of compa-
rable size. It is disingenuous for the District’s citizens to liken their
status to that of oppressed and helpless victims of a distant power.'®

D. The Problem of House Apportionment

To the extent that the District is entitled to apportionment in the
House of Representatives on the basis of the District’s resident pop-
ulation, the District will be represented in that body dispropor-
tionately. This is due to the transcience of the District’s population.
The District has a greater concentration of persons domiciled else-
where than any municipality or state.'®?

At any given time, the resident population of a state and the
number of domiciliaries of that state will differ. This has never been
a problem with respect to the allocation of House seats under article
I of the U.S. Constitution, because there is no evidence that individ-
ual states vary widely between these measures.!® The transience of

500,000 To 1,000,000 CoMPARED TO WASHINGTON, D.C., FiscAL YEARS 1974-1975 at 16 (1977).
In comparing the District of Columbia to the states, the District’s per capita general expen-
ditures exceed the national average by 76%. Only one state, Alaska, surpassed the District.
Id. at 9.

179. L. RyMarowicz, EsTIMATED FEDERAL TAX PAYMENTS BY RESIDENTS OF INDIVIDUAL
StaTEs CoMPARED TO ESTIMATED FEDERAL OuTLAYS IN THE STATES, FiscAL YEAR 1977 at 10
(1978).

180. Id.

181. See Bethell, The Wealth of Washington, HARPER'S, June 1978, at 41, See also Gold
Coast on the Potomac, U.S. NEws AND WoORLD REPORT, Aug. 28, 1978, at 18-21; ¢f. 124 CoNg.
Rec. S13467-68 (daily ed. Aug. 16, 1978) (statement of Senator Edward Kennedy that the
case for D.C. representation is bolstered by high per capita tax burden borne by Dlstnct
residents).

182. Zitter Testimony, supra note 150, at 65-68.

183. A state’s “apportionment population” is determined on the basis of the number of
individuals for whom the state is their “abode” or “usual place of residence.” This, rather
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the District population was recognized more than a century ago by
one member of the United States Senate: ‘“Most of them are here
temporarily. Though they may stay here a few years, their main
interest or business is elsewhere. . . . [T]hey are mere sojourners
. . . not citizens of the District in the legitimate sense of the term
to control its destiny.”'® This observation is as appropriate today
as it was shortly after the Civil War. Although precise figures are
difficult to obtain, the present District of Columbia Delegate has
asserted that approximately 200,000 residents in the District in
1969, or about 40% of the voting age population, were eligible to vote
under the absentee laws of the states.!® A study by the Bureau of
the Census has suggested that the percentage of District residents
who are domiciliaries of states might be 70% of the voting age popu-
lation.!® While there are many various factors that influence voter
turnout in different jurisdictions, the extremely low voter participa-
tion in the District may suggest that large numbers of its citizens -
are availing themselves of opportunities to vote in other jurisdic-
tions. The percentage voter turnout in the 1976 presidential election
in the District of Columbia was at least one-third lower than that
in the state with the next lowest turnout.'¥

While the District population is stable in size, there is a large
number of individuals who have no permanent relationship to the
District. These include congressional staff members, temporary ex-
ecutive appointees, students, diplomats, and lobbyists. All are in-
cluded in the apportionment population of the District.'® Should

than legal residence, voting residence, or legal domicile, has been determinative since 1790.
House Post Orrick & Civi. SERV. CoMM., REPORT ON CONGRESSIONAL APPORTIONMENT: ROLE
of THE Bureau ofF THE CENsus, H.R. Rep. No. 2223, 86th Cong., 1st Sess. (1959).

"184. 3 Cona. Rec. S1105 (daily ed. Feb. 10, 1875) (remarks of Senator William Stewart
of Nevada).

185. Carliner v. Comm’rs of District of Columbia, 265 F. Supp. 736, 738 (D.D.C. 1967)
(Delegate Fauntroy was a plaintiff in this case). See also Zitter Testimony, supra note 150,
at 64-70. . .

186. Zitter Testimony, supra note 150, at 65-66; 122 Cone. Rec. H1964 (daily ed. March
16, 1976) (statement of Rep. Caldwell Butler of Virginia).

187. This was among all eligible voters registered and unregistered. U.S. Dep't oF Com-

MERCE, BUREAU OF THE CENSUS, STATISTICAL ABSTRACT OF THE UNITED STATES 523 (1978) (chart
#841). . .
188. One exception consists of diplomatic personnel residing within their embassies. See
Hearings on Voting Representation in Congress for the District of Columbia Before Sub-
comm. No. I of the House Comm. on the Judiciary, 91st Cong., 2d Sess. 79 (1970) (testimony
of Conrad Taeuber, Associate Director, Bureau of the Census).
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the District be accorded congressional representation on the basis
of this population, the question would arise whether the continued
separation of the apportionment and the electoral processes was
violative of the fourteenth amendment."** The Supreme Court,
which has expressed concern about the “equal protection” implica-
tions of disparities of as few as several hundred persons between
congressional districts within states,'®® might conclude that the dis-
crepancies resulting from counting a state’s resident population as
its apportionment population justify reformed apportionment pro-
cedures. Congressional representation for the District of Columbia
would hasten the need for such a determination.

It is not inconsistent to argue that the District citizenry is both
transient and influential in behalf of District causes. Much of the
transience is attributable to the vagaries of politics. Often it is
psychologically difficult for politically-placed persons to assume an
impermanence to their positions and their stays in Washington.
Wherever their permanent domicile, the affairs of the District be-
come a concern to those situated there. Furthermore, while the in-
stability of the Washington population is high compared to other
cities, the majority of the population nevertheless has achieved a
relatively permanent residence in Washington. This is a majority
that continues to increase as the scope of employment opportumtles
in Washington continues to expand.

E. Effects on Present Statutory Structure
1. Hatch Act

The Hatch Act'! prohibits partisan political activities by the
three million civilian employees of the federal government, includ-
ing D.C. municipal employees.'*? It is designed to promote public

189. See Hearings on Representation for the District of Columbia Before the Subcomm.
on Civil and Constitutional Rights of the House Comm. on the Judiciary, 95th Cong., 1st
Sess. 147 (1977). The issue has been raised as to whether the process of apportioning members
of Congress might be made to explicitly recognize that some jurisdictions contain dispropor-
tionate numbers of non-domiciliaries, and to incorporate an adjustment of congressional
representation accordingly.

190. See Kirkpatrick v. Preisler, 394 U.S. 526, 530-31 (1969); Wells v. Rockefeller, 394
U.S. 543 (1969).

191. Act of August 2, 1939, 53 Stat. 1147.

192. District of Columbia municipal employees are treated as federal employees under
amendments to the Hatch Act passed in 1940, Act of July 9, 1940, 54 Stat. 767.
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confidence in the civil service system and to protect federal employ-
ees from the improper political pressures of their superiors.' In
commenting upon the Act, the Supreme Court has stated: “It is
in the best interest of the country, indeed essential, that federal
service should depend upon meritorious performance rather than
political service, and that the political influence of federal employ-
ees on others and on the electoral process should be limited.”'*!
Should the District be granted congressional representation, the
Hatch Act, with its comprehensive ban on partisan political activity
by federal employees, would prevent a large proportion of the Dis-
trict’s electorate from participating in congressional election cam-
paigns. Unless such campaigns are to be conducted in a relative
vacuum, substantial reforms of the Hatch Act would be required.!*

193. Among the activities outlawed by the Hatch Act are:
(1) Serving as an officer of a political party, a member of a National, State, or local
committee of a political party, an officer or member or a committee of a partisan
political club, or being a candidate for any of these positions;
(2) Organizing or reorganizing a political party organization or political club;
(3) Directly or indirectly soliciting, receiving, collecting, handling, disbursing, or ac-
counting for assessments, contributions or other funds for a partisan political purpose;
(4) Organizing, selling tickets to, promoting, or actively participating in a fund-raising
" activity of a candidate in a partisan election or of a political party, or political club;
(5) Taking an active part in managing the political campaign of a candidate for public
office in a partisan election or a candidate for political party office;
(6) Becoming a candidate for, or campaigning for, an elective public office in a partisan
election;
(7) Soliciting votes in support of or in opposition to a candidate for public offlce in a
partisan election or a candidate for political party office;
(8) Acting as recorder, watcher, challenger, or similar officer at the polls on behalf of
a political party or a candidate in a partisan election;
(9) Driving voters to the polls on behalf of a political party or a candidate in a partlsan
election;
(10) Endorsing or opposing a candidate for public office in a partisan election or a
candidate for political party office in a political advertisement, a broadcast, campaign,
literature, or similar material; ’
(11) Serving as a delegate, alternate, or proxy to a political party convention;
(12) Addressing a convention, caucus, rally, or similar gathering of a political party in
support of or in opposition to a partisan candidate for pubhc office or political party
office; and
(13) Initiating or circulating a partisan nominating petition.
5 C.F.R. § 733.122 (1978).
194. United States Civ. Serv. Comm n v, National Ass'n of Letter Carriers, 413 U.S. 548,
557 (1973). .
195. Reforms of the Hatch Act are not unprecedented. A special exemption was granted
in the “Home Rule” charter to “Hatched” federal employees, for example, to enable them
to participate as candidates in the 1974 D.C. mayoral elections. Pub. L. 93-268, 88 Stat. 85
(1974).
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There has been virtually no discussion of the possible impact D.C.
representation may have on the Hatch Act. Inadvertently, passage
of the Amendment threatens a modest return to the “spoils system”’
of federal employment. In the process, levels of public confidence
in the federal civil service may well diminish significantly.

2. District of Columbia Courts

Senators from the District of Columbia will be ‘“‘first among
equals” in one particularly important aspect of their job. As a mat-
ter of ‘“Senatorial courtesy,” United States Senators have been ac-
corded a critical role in the selection of federal judges from their
states.'” The President traditionally consults with the senators of
his own party regarding possible nominees for the federal bench
from their home state. In addition, through informal procedures
adopted by the Senate Judiciary Committee, senators belonging to
the opposition party are able to exert a major influence in the nomi-
nating process as well.'

Although it remains unclear in what manner this prerogatxve
would be exercised by a District of Columbia senator in view of the .
dissimilarities in the judicial systems between the states and the
District,'® it is evident that the District senators would be capable
of an influence in this capacity far exceeding that of the other 100
senators. Federal courts in the District, because of their Jurlsdlctlon
over federal agencies located within the District and exclusive juris-
diction conférred upon them by Congress in a wide variéty of areas, -
have traditionally been the courts most active in litigation concern- -
ing federal rules, regulations, and procedures.’ Unique among the

196. A.B.A.J., Jan. 1979, at 10-11; The Washington Post, Jan. 5, 1979, at A2; 37 ConG.
Q. WeekLY Rep. 192 (Feb. 3, 1979). . '

197. Wall St.-J., Jan. 31, 1979, at 12; Newswekk, Feb. 12, 1979, at 94; Nat’l L.J., Jan.
29, 1979, at 22.

198. For a discussion of the District of Columbia judiciary, see House DisTricT oF CoLuM-
BIA CoMM., DisTRICT OF COLUMBIA SELF-GOVERNMENT AND GOVERNMENT REORGANIZATION ACT,
H.R. Rep. No. 482, 93d Cong., 1st Sess. 176-86 (1973). .

199. More than thirty statutes allow actions of a non-local character to be originated only
in the United States District Court for the District of Columbia. See, e.g., 15 U.S.C. § 1071
(1970); 26 U.S.C. § 6110 (1970); 42 U.S.C. § 1973(b), (c) (1970). Sixteen statutes vest such
jurisdiction in the United States Court of Appeals for the District of Columbia Circuit. See,
e.g., 5U.8.C. § 552b (1970); 26 U.S.C. § 7842 (1970); 42 U.S.C. § 4915 (1970). Thirty statutes
allow actions to be brought in the federal district court in D.C. as an alternative venue. See,
e.g., 7TU.S.C. § 2048 (1970); 15 U.S.C. § 1415a (1970); 15 U.S.C. § 2061 (1970). And fifty-one
statutes allow alternative venue in the United States Court of Appeals for the District of
Columbia Circuit. See, e.g., 15 U.S.C. § 1710 (1970); 15 U.S.C. § 1913 (1970) 21 US.C. §
360g (1970).
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lower federal courts, the decisions of these courts routinely have had
broad national impact. To provide District senators substantial in-
fluence in the selection of judges to these courts is to provide them
with an unusual degree of influence over a wide variety of policies
affecting the fifty states at least as much as the District.?® No other
senator would possess this influence in judicial appointments as
there are no other federal courts with this breadth of jurisdiction.
Absent a clear modification of “Senatorial courtesy,” and internal
- Senate committee operating procedures, the senators from the Dis-
trict will be in a position to exert an unprecedented degree of influ-
ence over national regulatory policies.®!

VII.- Territorial Suffrage

Responding to the concern that D.C. fepresentatioh will lead to
efforts to provide similar representation in Congress to the territo-
ries of the United States,® supporters of District representation
suggest several distinctions.?® The Coalition for Self-Determination
for the District of Columbia distinguishes the District from the terri-
tories on the grounds that: (a) the District is the beneficiary of a
precedent established by the twenty-third amendment; (b) only the
District of Columbia is specifically mentioned in the Constitution;
(c) only the District is part of the contiguous United States; (d)
unlike the territories, the District does not have the option of inde-
pendence; (e) only the District is subject to full budgetary review
. by Congress; (f) only the District bears the full burdens of federal
taxation; and (g) District residents alone are United States citi-
zens, 2™

Contrary to the Coahtlon 8 contention, inhabitants of several ter-
. ritories possess United States citizenship just as inhabitants of the
- District.? Also, territories and their domiciliaries bear many of the

200. See Burns, Rome on the Potomac, Harper's, Jan. 1979, at 31.

" 201. One may also wonder about the potential influence wielded by a senator or represent-
ative from the District who may ascend to the chairmanship of the committees with jurisdic-
tion over District affairs. Despite the passage of “Home Rule,” and D.C. representation,
the jurisdiction of these committees would remain unaffected See U.S. Consr. art. 1, § 8,
¢l. 17; 1973 Act, supra note 63, § 601.

- 202. See, e.g., U.S. NEws & WorLD Reporr, Sept. 11, 1978, at 92; The Washington Star,
-.Nov 5, 1978, at F1, F4. )

-'203. DEMocRACY DENIED, supra note 20, at 20.

204. But see note 205 infra.

205. See Act of June 27, 1952, 66 Stat. 236, 237 (persons born in Puerto Rico, Guam and
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basic responsibilities of United States citizenship, including subjec-
tion to the military draft.”® The citizens of the territories, like the
citizens of the District, are subject to a broad range of programs and
policies. And they, like the citizens of the District, lack a direct vote
for representation in the determination of those policies.?” In short,
there is no conclusive justification for treating the citizens of the
territories different than the citizens of the District..

The United States territories of Puerto Rico, Guam, and the Vir-
gin Islands are presently each entitled to a single non-voting dele-
gate in the House of Representatives in the same manner as the
District of Columbia.?® Once the precedent has been established
that a non-state may be represented .in either house of Congress,
these territories will have a credible claim upon their own voting
representation in these bodies.

Puerto Rico and Guam have taken an active role in the fight for
ratification of the proposed District Representation Amendment.
On October 20, 1978, Puerto Rico ‘‘symbolically ratified” the
Amendment.?”® Joaquin Marquez, the Director of Puerto Rico’s

the Virgin Islands are citizens of United States from birth). The right of representation in
Congress has never been accorded United States citizens who resided in territorial areas of
the United States. It has always been attached to citizenship of one of the states of the United
States.
The people of a territory belonging to the United States . . . not yet erected into a
State and admitted into the Union, are no part of the sovereign people of the United
States. They become a part of that people with political rights and franchises only
when they are erected into a State and are admitted into the Union as one of the United
States. )
0. BrownsoN, THE AMERICAN REpuBLIC 147 (1865). As a rule, these territories are populated
by far higher proportions of individuals who are native to the territory than is the case with
the District, e.g., individuals who do not come to the territory of their own volition.

206. 50 U.S.C. § 453 (App. 1970). See also Examining Bd. v. Flores de Otero, 426 U.S.
572 (1976); Simms v. Simms, 175 U.S. 162 (1899); Wagoner v. Evans, 170 U.S. 588 (1898);
Walker v. New Mexico & S. Pac. R.R., 165 U.S. 593 (1897).

207. The exact nature of the territorial resident’s responsibilities to the United States
Government does differ in detail from those owed by citizens of the District. Territorial
citizens do not pay federal income taxes, and are excluded from the scope of various statutes
applicable to only the “States,” but which have been interpreted to encompass the District
of Columbia as well. See note 92 supra.

208. See H.R. R. 12; Pub. L. 92-271, 86 Stat. 118. The non-voting representative to
Congress is designated the “Resident Commissioner.” American Samoa, as a result of legisla-
tion approved in 1978, will elect a non-voting delegate to the House of Representatives
starting in 1980. Pub. L. 95-556, 92 Stat. 2078 (1978).

209. The Washington Star, Oct. 20, 1978, at B2. During congressional hearings in 1960
on D.C. representation, Luis Munoz Marin, the former Governor of Puerto Rico, testified that
“the same principle should be extended to all citizens of the United States living anywhere
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liaison office in Washington, remarked on the occasion: ‘“The
_people of Puerte Rico fully emphathize with the situation in which
the residents of. the District of Columbia find themselves.”?"
On July 19, 1978, Guam’s legislature approved a resolution en-
dorsmg H.J. Res. 554 while also requesting votmg representation for
Guam in Congress.*! . : )

VIII. Alternatives To H.J. Res. 554

Most congressmnal opponents of H.J. Res. 554, including this
author, were not opposed in principle to providing the citizens of the
‘ District with direct voice in the affairs of the national government.
It is the position of opponents of H.J. Res. 554, however, that there
- are alternative means of achieving such representatlon that would
be free from at least some of its infirmities. Resort to constitutional
amendment should be made sparingly and only when no less drastic
alternative exists.

The most obvious alternatlve is for the District to seek full state-
hood under article IV of the Constitution.?'2 This would guarantee
the District full voting rights in both houses of Congress as well as
local autonomy. The most attractive aspect of statehood would be
that it can be achieved by a simple majority of each house of Con-
gress without resorting to constitutional amendment.?®

under the American flag.” Hearings on District of Columbia Representation Before Sub-
comm. No. 5 of the House Comm. on the Judiciary, 86th Cong 2d Sess. 21 (1960).

210. The Washington Star, Oct. 20, 1978, at B2.

211. The legislature acknowledged differences between Guam'’s situation and that of the
District, but noted that the most significant among these was the fact that “the highest point
in the District is 410’ above sea level, while the highest point in Guam is 1329’ above sea
level.” The Washington Post, July 19, 1978, at B5. The Democratic Chairman from Guam,
Mr. Frank Cruz, predicted at the 1978 Democratic mid-term convention in Memphis, Tenn.,
that the D.C. Amendment would establish a precedent for Guamanian representation in
Congress. The Washington Post, Dec. 10, 1978, at Bl.

212. See Perry, The State of Columbia: Can A State Be Erected Out of The District of
Columbia Without A Constitutional Amendment?, 9 GEo. L.J. 13 (1921); Perry, Statehood
for the District of Columbia, 48 WasH. L. Rep. 579 (1920); Hearings on District of Columbia
Representation in Congress Before the Subcomm. on the Constitution of the Senate Comm.
on the Judiciary, 95th Cong., 2d Sess. 180-246 (1978) (testimony of Bruce 1. Waxman, repre-
senting Washington, D.C. Chapter of the National Lawyer’s Guild); P.B. SHERIDAN, PoLicY
IssUES 1N THE ADMISSION OF CERTAIN STATES INTO THE UNION: A BRIEF ANALYSIS (1978), reprinted
in Hearings, supra at 386-90,

213. One commentator has proposed a theory of “nominal Statehood” by whxch Congress,
through a simple statute, could enfranchise the citizens of the District of Columbia. Exercis-
ing its authority under article I, § 8 rather than article IV, Congress could provide that the
District be treated as a “State” for purposes of congressional representation only. See Raven-
Hansen, supra note 18, at 167, 179.
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There has always been support in the District in favor of state-
hood.? This is a position that has placed statehood supporters at
odds with those favoring the status quo in the District, as well as
those willing to accept such “middle of the road” arrangements as
“home rule’’ or national representation in Congress. The Statehood
Party formed in the District in 1970 has proven successful in a
number of local elections.?!s As observed, however, in a study by the
Library of Congress, “[t]he overriding question of economic viabil-
ity . has tended to impede the efforts of Statehood advocates:to
moblhze any widespread support for their cause.”’?'

Many supporters of District national representatxon view the
statehood alternative as a delaying tactic by those who would main-
tain the District’s present status. Indeed, this is the D.C. Amend-
ment’s proponents’ view of all of the proposed alternatives. State-
hood supporters have countered that statehood involves far more
expeditious procedures than does a constitutional amendment.

.They allege that much of the opposition to statehood comes from
those who are unwilling to accept the attendant respons1b111t1es of
statehood.2” .

214. See SmiTH, supra note 22, at 274-91; American University poll conducted by
Robert Hitlin, reprinted in Hearings on District of Columbia Representation in Congress
Before Subcomm. on the Constitution of the Senate Comm. on the Judiciary, 95th Cong.,
2d Sess. 188-89 (1978).

215. Hilda M. Mason and Julius W. Hobson, Sr. have both been elected Members-at-
Large of the District of Columbia City Council on the Statehood Party ticket. The Washing-
ton Post, Nov. 7, 1974, at Al; id., July 20, 1977, at Al; id., July 27, 1977, at C1.

216. V. GRraHaM, DisTricT oF CoLuMBIA: VOTING REPRESENTATION IN CONGRESS 3 (Sept. 28,
1978).

217. “To grant national representation to the District.of Columbia would confer on the
District privileges tantamount to Statehood without co-extensive responsibilities [and]
would transform the District into a super-State with all its attendant possibilities for confu-
sion with the Federal government.” SENATE COMM. ON THE JUDICIARY, NATIONAL REPRESENTA-
TION OF PEOPLE OF THE DisTrIicT OF CoLuMBIA, S. REp. No. 646, 77th Cong., 1st Sess. 4
(1941)(adverse report). While there are numerous “responsibilities” that most states under-
take that are not undertaken in an identical manner by the District, including basic taxing,
spending, and criminal justice functions, all of which in the District are subject to congres-
sional approval (see notes 97-99 supra and accompanying text), it is difficult to identify
areas in which constitutional burdens are imposed upon the states but not also upon' the
District. :

The full faith and credit clause of article IV, for example, has been )udxcxally and statuto-
rily extended to District courts. See Mills v. Duryea, 11 U.S. (7 Cranch) 481 (1813); 23 U.8.C.
§ 1738 (1970). See also Bolling v. Sharp, 347 U.S. 497 (1954). Apart from constitutional
burdens upon the states relating directly to the establishment of machinery for the election
process, and the “republican form of government” limitation in article IV, there are few other
requirements for state conduct not also imposed upon the governing body of the District,
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A major problem attending the statehood proposition is the con-
stitutional grant of exclusive legislative authority over the District
to the Congress.?® Short of repealing that provision, which would
ensure the location of the national capital within a state, there is
nothing to prevent Congress from redefining the boundaries of the
“Seat of Government.” The only guidance provided to Congress by
the Constitution is that the “Seat” be no more than “ten Miles
square.”’?® Congress might establish a new “District” within the
territory of the current District. This new enclave would include
only the territory encompassing the major federal office buildings
and monuments, the White House, the Capitol, and the Supreme
Court. The District of Columbia reorganization plan in 1973 estab-
lished a ‘“National Capital Service Area’ for administrative pur-
poses, the boundaries of which approximate such a federal en-
clave.?

Another question which arises concerning D.C. statehood lies in
the scope of the original cession by Maryland to the District of
Columbia in 1788. By the terms of that cession, these lands were
given to the United States for the purposes of establishing a ‘“‘seat
of Government.”’?! It remains a question as to whether the benefici-
ary of this cession can now convert the land to a wholly different
purpose without violating both the terms of that cesswn as well as
the Constitution.??

Another option to H.J. Res. 554 is retrocession. This would entail
the return of the lands of the District to the State of Maryland,

whether that be Congress or the locally elected City Council. One remaining distinction,
however, permits Congress to exclude aliens from the District of Columbia’s civil service
system, a discrimination not permitted in the states. See Hampton v. Mow Sun Wong, 426
U.S. 88 (1976).

218 U.S. Consr. art. I, 68

219. Id. -

220. See 1973 Act, supra note 63, § 739. Other residents of federal enclaves, established
pursuant to article I, section 8, clause 17 are entitled to vote as citizens of the state in which
the enclave lies. See Evans v. Corman, 398 U.S. 419 (1970). The 1973 Act provides that
citizens living within the National Capital Service Area would be eligible to vote in'local
elections.

221. See note 24 supra. _

222. “[N]o new State shall be formed or erected within the Jurisdiction of any other
State; nor any State be formed by the Junction of two or more States, or parts of States,
without the Consent of the Legislatures of the States concerned as well as of the Congress.”
U.S. Consr. art. IV, § 3, cl. 1. See also Fort Leavenworth R.R. v. United States, 114. U.S.
525 (1885); Wedding v. Meyler, 192 U.S. 573 (1904).
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except for a circumscribed federal district.?”® Partial retrocession, a
modification of this proposal, would effect this transfer only for
purposes of national suffrage. The citizens of the District would cast
votes for senators and congressmen representing Maryland, and be
included in Maryland’s apportionment population.? The citizens,
however, would remain independent for all other purposes.

Both full and partial retrocession could be accomplished without
resort to the constitutional amendment process. Precedent for the
former exists in the District’s 1846 retrocession of lands originally
belonging to the Commonwealth of Virginia.?® Everything that
presently comprises the District was ceded originally by the State
of Maryland.

Either form of retrocession would ensure Dlstrlct residents the full
opportunity to participate in national elections without the delay of
a constitutional amendment. There is a strong pragmatic argument
that is suggested by full or partial retrocession. Either proposal
would moderate the political impact of District suffrage through its
intermixture in the electoral system with the Maryland electorate.
To the extent that D.C. representation proponents are correct that
opposition is motivated by fear of an electorate that is “too liberal,
too urban, too black, and too Democratic,”’?* retrocession might
serve to lessen the intensity of their opposition. '

Opponents of full retrocession argue that the Maryland State
Legislature, which must agree to the retrocession, would be unlikely
to do this. Each jurisdiction faces its own problems, and possesses
its own traditions and cultural characteristics. Retrocession of the
District would subordinate the character of the District, while caus-
ing tensions between the citizens of the District and of Maryland.
Opponents also argue that retrocession would reduce the influence

223. See note 220 supra and accompanymg text.

224, See Hearings on Representation for the District of Columbia Before the Subcomm.
on Civil and Constitutional Rights of the House Comm. on the Judiciary, 95th Cong., 1st
Sess. 36-43 (1977)(testimony of Rep. Ray Thornton of Arkansas).

225. See notes 52-53 supra and accompanying text. See also Phillips v. Payne, 92 U.S.
130 (1875), in which a number of cénstitutiopal questions were raised about the 1846 retroces-
sion of District lands to Virginia. The Court did not explicitly decide the constitutionality of
the then forty-year-old action. Instead, it resolved the suit, which had been brought by a
disgruntled taxpayer living within the retroceded area, on the ground of lack of standing and
de facto possession of the lands by Virginia. The Court seemed to suggest that standing would
be limited to the United States or the Commonwealth of Virginia. Id. at 133-34.

226. See note 1 supra and accompanying text.
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that the District possesses in presidential elections by requiring it
to participate in the electoral college through Maryland electors
rather than through those to which they are entitled by the twenty-
third amendment.?”

Opponents of partial retrocession point to constitutional difficul-
ties with allowing District citizens who are not “People”” of Mary-
land to choose Maryland representatives to Congress.?”® They also
note that District citizens would be voiceless in the alignment of
congressional districts within Maryland, and the determination of
qualifications for voting in Maryland elections, because they would
be ineligible, as non-residents, to participate in Maryland State
legislative elections.?? .

A final alternative to H.J. Res. 554 would be to provide the Dis-
trict with voting representation in the House of Representatives
alone.? Opponents of H.J. Res. 554 point out that most of the same
constitutional impediments to H.J. Res. 554 are also -applicable to
this proposal.®' However, this proposal acknowledges critical dis-
tinctions between the House and the Senate, distinctions which are
important in our federal system of government. Limiting District
representation to the House recognizes the Senate’s unique role as
an institution through which the states are represented in the na-
tional legislature. The District would be treated as the singular
entity that it is, the only non-state entitled to full voting representa-
tion in the House of Representatives.

IX. Conclusion
The granting of full representation in Congress for the District of

227. See note 82 supra and accompanying text. The twenty-third amendment would be
nullified if there were no longer a populated “Seat of Government.” The language of that
amendment refers to the *‘Seat of Government” rather than to the District of Columbia itself.

228. 124 Cong. Rec. S13472 (daily ed. Aug. 16, 1978) (remarks of Senator Edward Ken-
nedy). See U.S. Consr. art. I, § 2, cl. 1. )

229. See 124 Cong. Rec. S13472 (daily ed. Aug. 16, 1978)(remarks of Senator Edward
Kennedy).

230. See House ComM. oN THE Jupiciary, H.J. Res 280: PROVIDING REPRESENTATION OF THE
Dustrict oF CoLumsia IN Congress, H.R. Rep. No. 714, 94th Cong., 1st Sess. (1975)(dissenting
views of Reps. Flowers, Railsback, and Mann); House ComMm. oN THE Jubiciary, H.J. Res. 554:
District or CoLumBla RePRESENTATION IN ConaREss, H.R. Rep. No. 886, 95th Cong., 2d Sess.
(1978). Contra,H.R. Rep. No. 714, supra at 19-22 (minority of Rep. Hutchinson).

231. See House ComM. ON THE JupiciarY, H.J. REs. 554: DistricT oF CoLuMBIA REPRESEN-
TATION IN CoNGRess, H.R. Rep. 886, 95th Cong., 2d Sess. 12 (1978)(dissenting views of Reps.
Wiggins, Brooks, Moorhead, Ashbrook, and Hyde). See also id. at 14-17 (separate views of
Rep. Butler).
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Columbia has been justified on the basis of federal taxes paid, num-
bers of military troops provided, numbers of military casualties suf-
fered, liberty bond purchases, postal revenues, literacy levels, and
average intelligence.?? These are certainly matters of interest, and
confirm that the citizens of the District are as patriotic and capable
as the citizens of the states. They are irrelevant, however, in over-
- coming the objections to treating a non-state ‘‘as though it were a
State’ for a variety of constitutional purposes, and according voting
representation in Congress on a basis other than statehood.

Proponents of District representation err in confusing opposition
to District representation with opposition to representation for the
citizens of the District. It is the peculiar nature of the District that
generates opposition to the proposed constitutional amendment, not
the qualities or capabilities of the District’s citizens. It is the role
of the District in our constitutional framework, not anything in-
herent in the individuals that comprise its citizenry, that demands
that it not be represented in Congress.

The District of Columbia is an artificial political entity created
solely for the purpose of providing a ‘“Seat of the Government.’’?*
It is a creation of the national government which is, in turn, a .
creation of the sovereign states of the Union. The national interest

232. See, e.g., SENATE COMM. ON THE DisTRICT OoF CoLUMBIA, AMENDMENT TO THE CONSTI-
TUTION TO PROVIDE NATIONAL REPRESENTATION TO THE PEOPLE OF THE DISTRICT OF COLUMBIA,
S. Rep. No. 1515, 69th Cong., 2d Sess. 5-9 (1927). For an update on the military and tax
arguments, see DEMocrRacY DENIED, supra note 20, at 9-10; 124 Conc. Rec. S13467-68
(1978)(statement of Senator Edward Kennedy). With respect to the military argument, for-
mer Defense Intelligence Agency Director Lt. Gen. Daniel Graham indicated that the high
casualty rates of District of Columbia residents in Vietnam (4th highest among the states)
was due to the frequent use of the District as a convenient home-of-record by officers and
non-commissioned officers (who suffered high casualty rates) despite the absence of any
personal ties. 4 CoNSERVATIVE DiG., Nov. 1978, at 7. Voting restrictions following the Revolu-
tionary War prevented a large number of soldiers from the Continental Army from exercis-
ing the franchise in the new nation. C. WILLIAMSON, AMERICAN SUFFRAGE: FROM PROPERTY TO
‘DEMocRAcY 1760-1860 (1960).

Resident aliens are also subject to both taxes and military service by the United States. 26
U.S.C. § 6012a (1976); 50 U.S.C. App. § 454a (1976).

Arguments in favor of D.C. representation based upon how citizens of other national
capital cities are treated with respect to national suffrage are irrelevant due to the unique
system of interplay between the national and state governments in the United States. See,
e.g., 124 Cong. Rec. S13468-69 (daily ed. Aug. 16, 1978)(remarks of Senator Edward Ken-

"nedy); D. NisPEL & N. SHAFRAN, NATIONAL LEGISLATURES AND CaPItAL CiTY REPRESENTATION
(1978).
233. U.S. Consr. art. I, § 8, cl. 17.
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that exists in the District demands that we not reverse the tradi-
tional relationship between the federal government and the District.
The states must retain an effective voice in the affairs of the District
through the federal government.

During the initial days of consideration of the District Represen-
tation Amendment in the states, opposition has emerged, perhaps
most vocally, on the basis of transitory partisanship and single-issue
political interests.? It is just as clear, however, that these are also
motivating factors behind much of the support that has been gener-
ated in behalf of the amendment.?® One hopes that the more princi-
pled permanent arguments will soon rise to the surface on an issue
of such central importance to the structure of our system of govern-
ment.

The D.C. Representation Amendment affords a welcome oppor-
tunity for citizens and legislators throughout the country to engage
in debate, and to reacquaint themselves with the principles of fed-
eralism that underlie our Constitution. Whatever the substantive
outcome of H.J. Res. 554, the controversies that it generates through
1985 will be reminiscent of those which occurred two centuries ago.

234. Among the special interests that have played a key role in the consideration of the
District of Columbia Representation Amendment during its first several months in the state
legislatures were firearms control, commuter taxes, abortion, and the distribution of federal
funds between the sunbelt and snowbelt states. See, e.g., The Washington Post, Nov. 15,
1978, at A8; id., Nov. 17, 1978, at A18; id., Feb. 11, 1977, at C1; The Washington Star, Nov.
15, 1978, at A3; id., Nov. 19, 1978, at C2; id., Oct. 17, 1978, at All.

235. See, e.g., How Blacks Can Gain Two Senators, EBony, June 1978, at 31; Julian Bond
says amendment ok may stir black political move to D.C., Houston Cronicle, Sept. 1, 1978,
§ 6, at 1; The Washington Post, Oct. 1, 1978, at B6 (Michigan GOP memo urging quick
D.C. amendment ratification “so that Michigan can send this potential hot potato on its
way before the public and media become sufficiently aware of its existence to turn it into a
major issue.”); The Washington Star, Feb. 13, 1978, at DC1 (Massachusetts State Senator
Bill Owens explained that his support for the D.C. Amendment is based on the fact that it
“would add three black, liberal, urban Democrats to Congress.”’); N.Y. Times, Feb. 6, 1979,
at B3 (“urban outlook helpful to the general cause of the Northeast”); The Washington Post,
Jan. 29, 1979, at C1 (“voice for urban America”).






