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led many Southerners to perceive the federal courts as agents of
the Republican Party rather than neutral arbiters of justice.

The fact that jurors in federal civil rights prosecutions were se-
lected on the basis of their race or party affiliation added to the
deligitimization of the federal courts. This selection practice re-
sulted from the bitter experience of federal prosecutors. Justice
Department attorneys quickly learned that if Democrats, who were
always White, served on grand juries, prosecutors would fail to gain
indictments. When Democrats served on petit juries, defendants
were not convicted, no matter how overwhelming the evidence of
their guilt. Thus, political and racial prejudice imposed a Hobson's
choice on federal authorities with regard to the appearence of im-
partiality in the administration of justice. On the one hand, impan-
elment of all eligible jurors was necessary to maintain the
appearence of impartiality. On the other hand, the only possibility
of obtaining indictments and convictions when the evidence war-
ranted them was to limit juries to Republicans and blacks by ex-
cluding Democrats. Consequently, federal juries invariably
consisted of white and black Republicans, with blacks sometimes
outnumbering whites. Southern Democrats interpreted the racial
and political composition of federal juries as incontrovertable evi-
dence of political persecution through judicial injustice.90

The appearence of partisanship was enhanced by the activities of
federal marshalls and attorneys who openly campaigned for Re-
publican candidates for national, state and local offices.91 More-
over, political connections, if not affiliations, were critical to
obtaining and retaining federal office. Justice Department lawyers
continually reassured the Attorney General of their political loy-

from Amos T. Akerman, U.S. Att'y Gen., to McWharton (Nov. 16, 1871), 1 Let-
terbooks 134-36, in AKERMAN PAPERS, supra note 24 (showing the partisan character
of Southern violence was a recurring theme in Attorney General Akerman's personal
correspondence).

90. Letter from J.H. Pierce, U.S. Marshal, to Amos T. Akerman, U.S. Att'y Gen.
(Aug. 21, 1871), in SOURCE CHRONOLOGICAL FILE, supra note 14 (N.D. Miss.); Letter
from Hugh Lennox Bond, U.S. Cir. Judge, N.C., to Anna Bond (Nov. 26, 1871), in
BOND PAPERS, supra note 12; CHARLESTON DAILY COURIER, Sept. 27, 1871, at 4;
CHARLESTON DAILY COURIER, Nov. 27, 1871, at 2; CHARLESTON DAILY COURIER,
Nov. 29, 1871, at 4; CHARLESTON DAILY COURIER, Dec. 2, 1871, at 1; CHARLESTON
DAILY COURIER, Dec. 4, 1871, at 1; CHARLESTON DAILY COURIER, Dec. 14, 1871, at
2; NEW YORK WORLD, Dec. 26, 1871, reprinted in CHARLESTON DAILY COURIER, Jan.
4, 1872, at 4.

91. Such campaigning was facilitated because codes of professional responsibility
in the nineteenth century were much more permissive regarding the political activities
of federal legal officers than they are today.
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alty.92 Some federal lawyers were so dismayed with the extent to
which politics permeated federal office that they expressed a desire
to resign.93

Some federal judges were blatantly political. For example, the
United States District Judge for the District of Virginia, John Un-
derwood, was notorious for his Radical Republican partisanship. 94

On the other hand, United States District Judge for the District of
South Carolina, George S. Bryan, was an equally partisan Southern
Democrat. United States Circuit Judge Hugh Lennox Bond was
convinced that Judge Bryan was obstructing the Ku Klux Klan tri-
als in South Carolina at the urging of Democratic leaders who ap-
parently had promised Judge Bryan the South Carolina
governorship. Judge Bond believed that the "democrats have hold
of [Bryan] . . & persuade him to be a stick between our legs at
every step."' 95 Bond confided to his wife that he was so fed up with
Bryan that he "went to him the other day & frightened him half to
death. I stormed at him," Bond informed her, "& told him, if he
wanted his salary increased (you know he is always talking about
that) he had just better [not] keep the court sitting doing nothing
but posing about the smallest matter in the world day after day." 96

Although Bond succeeded in frightening Bryan, he added that "I
am sick of him & altogether disgusted & he is with me."' 97 They
disagreed in their interpretations of the scope of federal civil rights
enforcement authority and sent one of the first cases to the United

92. Letter from Amos T. Akerman, U.S. Att'y Gen., to Foster Blodgett (Nov. 8,
1871), 1 Letterbooks 203-05, in AKERmAN PAPERS, supra note 24; Letter from Amos
T. Akerman, U.S. Att'y Gen., to B.D. Silliman (Nov. 9, 1871), 1 Letterbooks 90-93,
in AKERMAN PAPERS, supra note 24; Letter from Amos T. Akerman, U.S. Att'y
Gen., to James Atkins (Nov. 29, 1871), 1 Letterbooks 175-80, in AKERMAN PAPERS,
supra note 24; Letter from Amos T. Akerman, U.S. Att'y Gen., to William Marvin
(Dec. 6, 1871), 1 Letterbooks 209-12, in AKERMAN PAPERS, supra note 24; Letter
from Robert P. Dick to William L. Scott (June 15, 1870), in WILLIAM LAFAYETTE
Sco-r PAPERS, William R. Perkins Library, Duke University [hereinafter ScoTr PA-

PERS]; Letter from Robert P. Dick to William L. Scott (Aug. 24, 1870), in ScoTr PA-
PERS supra; Letter from Robert P. Dick to William L. Scott (July 21, 1871), in ScoTr
PAPERS supra; Letter from Robert P. Dick to William L. Scott (July 4, 1872), in Scorr
PAPERS supra; Letter from Alphonse Taft to Edwards Pierrepont (Nov. 17, 1870), in
EDWARDS PIERREPONT PAPERS, University of Iowa (reflecting the partisanship of
federal legal officers).

93. Letter from Benjamin H. Bristow, U.S. Att'y, Ky., to his mother (Sept. 20,
1869), in BENJAMIN H. BRISTOW PAPERS, The Filson Club, Louisville, Ky.

94. KACZOROWSKI, supra note 3, at 66.
95. Letter from Hugh Lennox Bond, U.S. Cir. Judge, N.C., to Anna Bond (n.d.),

in BOND PAPERS, supra note 12.
96. IiL
97. Id.
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States Supreme Court which tested the constitutionality of the Jus-
tice Department's enforcement of civil rights. 98

Federal judges unwittingly contributed to the appearance of judi-
cial partisanship by their conception of their role within the consti-
tutional structure of the federal government. Federal judges did
not exercise the power of judicial review in the manner of contem-
porary judges, who often express a restricted notion of constitu-
tional delegation of power to Congress. Rather, they interpreted
the provisions of the Constitution generally as delegations of legis-
lative power, whether or not such power was expressly delegated.
They interpreted the Constitution in a nationalistic, open-ended
manner. Moreover, federal judges viewed the judiciary's institu-
tional role as enforcing the will of Congress, nullifying a federal
statute only in those exceptional cases where it was irreconciliably
in conflict with the Constitution.

The federal judges who presided over Klan trials shared these
views.99 This judicial philosophy worked to the detriment of
Southern Democrats and white supremacists in the early 1870s be-
cause the Republican Party dominated the legislative and execu-
tive branches of the federal government. The Republican Party's
public policies in the South required the national government to
exercise broad constitutional powers. Accordingly, federal judges'
understanding of their insitutional role, their nationalistic, broad
interpretation of the Constitution, and their corresponding accept-
ance of Congress' plenary authority to enforce citizens' rights,
when applied to the civil rights enforcement statutes, was seen to
be motivated by partisan objectives.

Naturally enough, the Democratic Party championed a different
theory of judicial review and a more resticted interpretation of

98. United States v. Avery, 80 U.S. 251 (1871); Letter from Daniel T. Corbin, U.S.
Att'y, S.C., to Amos T. Akerman, U.S. Att'y Gen. (Nov. 17, 1871), in SOURCE
CHRONOLOGICAL FILE, supra note 14 (S.C.); Letter from Amos T. Akerman, U.S.
Att'y Gen., to Daniel T. Corbin U.S. Att'y, S.C. (Dec. 6, 1871), 1 Letterbooks 203-05,
in AKERMAN PAPERS, supra note 24; N.Y. TIMES, Nov. 11, 1871, at 1. The proceed-
ings in the South CarolinaKu Klux Klan Thals were published in PROCEEDINGS IN
THE Ku KLUX KLAN TRIALS 'AT COLUMBIA, S.C. IN THE UNITED STATES CIRCUIT
COURT, NOVEMBER TERM, 1871 (1872).

99. See Charge to Grand Jury, (enclosed in letter from Robert A. Hill, U.S. Dist.
Judge, Miss., to Benjamin H. Bristow, Solicitor Gen. (July 28, 1871), in SOURCE
CHRONOLOoICAL FILE, supra note 14 (S.D. Miss.)); Letter from Robert A. Hill, U.S.
Dist. Judge, Miss., to Chief Justice Salmon P. Chase (Aug. 16, 1868) (box 7), in
SALMON P. CHASE PAPERS, Historical Society of Pennsylvania; Charge to Grand Jury,
HUNTSVILLE .ADVOCATE, Nov. 12, 1871 (enclosed in letter from Richard Busteed,
U.S. Dist. Judge, Ala., to Amos T. Akerman, U.S. Att'y Gen. (Nov. 22, 1871), in
SOURCE CHRONOLOGICAL FILE, supra note 14 (N. & M.D. Ala.)).
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Congress' power to enforce rights. Democratic Party leaders, and
defense attorneys, interpreted the Constitution and Congress' leg-
islative powers under it in a restricted state-rights-centered man-
ner. They demanded that the federal courts assert their power of
judicial review to void federal civil rights enforcement statutes on
the theory that these statutes exceeded the powers the Constitution
delegated to Congress and usurped the sovereignty the Constitu-
tion reserved to the states. Judicial philosophy and constitutional
interpretation became so partisan that judges, lawyers and the gen-
eral public referred to conflicting theories either as Republican or
Democratic.100 The coincidence of legislative and executive power
with constitutional theory and conceptions of the judiciary's role
made it impossible for federal courts both to dispense, and to be
perceived as dispensing, neutral justice.

Federal judges during Reconstruction experienced even greater
dangers than those who presided over desegregation in the South
during the 1950s and 1960s.101 "Sometimes the Ku Klux in the peo-
ple will break out," Deputy Marshall Allen P. Huggins informed
Attorney General Akerman from Mississippi in 1871, "and the
Court is so completely overawed that I do not see much chance for
justice to be meted out to these fiends in human shape." 1°2 The
Attorney General observed that Mississippi was "not the only
district where the judiciary succumbs to the pressure of a local
sentiment. ' 103

IV. National Politics and the Waning of Federal Civil Rights
Enforcement

Opposition to federal prosecutions of Klansmen was not re-
stricted to the South. Democrats in the North also denied that the
Klan existed and complained that reports of Klan terrorism were

100. The association between party and judicial philosophy was widely noted. Let-
ter from John A. Minnis, U.S. Att'y, Ala., to Amos T. Akerman, U.S. Att'y Gen.
(Dec. 1, 1871), in SOURCE CHRONOLOGICAL FILE, supra note 14 (N. & M.D. Ala.);
Senator James Doolittle, Speech in Charleston Daily Courier, Sept. 6, 1871, at 2; Sen-
ator Allan Thurman, Speech in Charleston Daily Courier, Sept. 11, 1871, at 2; Con-
gressman Grosbeck, Speech in Charleston Daily Courier, Sept. 18, 1871, at 2;
CHARLESTON DAILY COURIER, Sept. 19, 1871, at 2.

101. See J. PELTASON, FiFrY-EiGHT LONELY MEN: SOUTHERN FEDERAL JUDGES
AND SCHOOL DESEGREGATION (1971) (chronicling the dangers faced by federal
judges presiding over desegration efforts).

102. Letter from Allen P. Huggins to Amos T. Akerman, U.S. Att'y Gen. (June 28,
1871), in SOURCE CHRONOLOGICAL FILE, supra note 14 (N.D. Miss.).

103. Letter from Amos T. Akerman, U.S. Att'y Gen., to E.P. Jacobson, U.S. Att'y,
Ala. (Aug. 18, 1871), 1 Letterbooks 44-46, in AKERMAN PAPERS, supra note 24.



FORDHAM URBAN LAW JOURNAL [Vol. XXIII

fabricated by President Grant and the Republicans. 104 Thus, ad-
ministration officials were forced to divert resources and energy to
convince an increasingly skeptical public that the Klan did exist
and that federal prosecutions of civil rights violators were not par-
tisan persecutions of Southerners lawfully opposing Republican
policies. Indeed, the Attorney General tried to use these prosecu-
tions to expose the criminality of the Klan.105

Skepticism about the Klan's existence, as well as the manner and
extent of fiscal expenditures used to prosecute the Klan, exposed
the Grant Administration to charges of using the coercive power of
government for partisan and venal ends. Justice Department law-
yers were paid by the number of cases they brought. Witnesses
were given per diem and travel expenses. The more cases that
prosecutors brought, the more income they earned. The more wit-
nesses they called, the greater the alleged patronage. Democrats
accused federal legal officers of. using civil rights prosecutions as
pretexts for their own political and economic self-interest.1°6 Judge
Bond estimated the costs of the month-long South Carolina Klan
trials in 1871 to be the "fearful" sum of $200 per hour. Although
over 400 defendants were scheduled for trial, Judge Bond was able
to try only five. 07

About three-quarters of the Ku Klux Klan prosecutions re-
- mained untried throughout the South at the end of 1871. The

number of defendants awaiting trial in North and South Carolina
alone numbered some 1,350.108 Referring to the backlog of cases
in South Carolina, Attorney General Akerman lamented in his an-

104. Letter from John A. Minnis, U.S. Att'y, Ala., to Amos T. Akerman, U.S. Att'y
Gen. (Dec. 1, 1871), in SOURCE CHRONOLOGICAL FILE, supra note 14 (N. & M.D.
Ala.); Letter from John A. Minnis, U.S. Att'y, Ala., to Amos T. Akerman, U.S. Att'y
Gen. (Dec. 28, 1871), in SOURCE CHRONOLOGICAL FILE, supra note 14 (N. & M.D.
Ala.); Letter from Hugh Lennox Bond, U.S. Cir. Judge. N.C., to Anna Bond (Sept.
28, 1871), in BOND PAPERS, supra note 12; N.Y. TIMEs, July 26, 1870, at 4; N.Y.
TIMES, Oct. 6, 1871, at 4.

105. Letter from Robert A. Hill, U.S. Dist. Judge, Miss., to Benjamin H. Bristow,
Solicitor Gen. (July 28, 1871), in Source Chronological File, supra note 14 (S.D.,
Miss.).

106. Letter from Amos T. Akerman, U.S. Att'y Gen., to James R. Beckwith, U.S.
Att'y, La. (Jan. 5, 1872), Instruction Book C, at 137, reel 3, in INSTRUCrIONS, supra
note 33; Letter from Amos T. Akerman, U.S. Att'y Gen., to Stephen B. Packard, U.S.
Marshal, New Orleans, La. (Jan. 6, 1872), Instruction Book C, at 137-38, in INSTRUC-
TIONS, supra note 33; H.R. EXEC. Doc. No. 6, 42d Cong., 1st Sess. 17-18 (1872); S.
EXEC. Doc. No. 32, 42d Cong., 3d Sess. 7 (1873) [hereinafter S. EXEC. Doc. No. 32].

107. Letter from Hugh Lennox Bond, U.S. Cir. Judge, N.C., to Anna Bond (Sept.
27, 1871), in BOND PAPERS, supra note 12.

108. H*R. EXEC. Doc. No. 55, 42d Cong., 2d Sess. 4-5 [hereinafter H.R. EXEC.
Doc. No. 55]; S. EXEC. Doc. No. 32, supra note 106, at 10-11.
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nual report, "it is obvious that the attempt to bring to justice ...
even a small portion of the guilty ... must fail, or the judicial ma-
chinery of the United States must be increased. If it takes a court
over one month to try five offenders, how long will it take to try
four hundred, already indicted, and many hundreds more who de-
serve to be indicted?' 0 9

It soon became apparent to federal legal officers that they would
never be able to prosecute every one of the hundreds of accused
criminals awaiting trial. This awareness demoralized even those
federal legal officers and judges, such as Judge Bond and Attorney
General Akerman, who were the most deeply committed to en-
forcing federal civil rights law. The Klan prosecutions that Judge
Bond tried in North and South Carolina in 1871 wore him down.
When these trials began in June, he boldly proclaimed to his wife
that "I am going to stay here and fight Ku Klux if it takes all sum-
mer." 110 By September he revealed the strain these cases imposed
on him when he plaintively wished for some governmental policy
that would merely put an end to Klan atrocities. "I am only anx-
ious to devise a method to do so, for all I want is an acknowledge-
ment of its existence & of its nefarious character-that it is
suppressed.""' By December, after the month-long trial of 5 de-
fendants out of 420 awaiting trial at Columbia, South Carolina, he
feared that, "if we go on this way it will take till the next Presiden-
tial election to clean them out.""12 Although discouraged, Judge
Bond remained determined: "If all the defense try here is my pa-
tience, I shall see that it don't avail. I shall stay them out if it costs
me my life.""13

Under these circumstances, it was not surprising that Attorney
General Akerman began to think that the Ku Klux Klan was "too
much even for the United States to undertake to inflict adequate
penalties through the courts. 1" 4 He did not expect Congress to
provide the requisite funding or legal and judicial administrative
staffing. "The feeling here [in Washington, D.C.]," he informed a

109. H.R. EXEc. Doc. No. 55, supra note 108, at 5.
110. Letter from Hugh Lennox Bond, U.S. Cir. Judge, N.C., to Anna Bond (n.d.),

in BOND PAPERS, supra note 12.
111. Letter from Hugh Lennox Bond, U.S. Cir. Judge, N.C., to Anna Bond (Sept.

28, 1871), in BOND PAPERS, supra note 12.
112. Letter from Hugh Lennox Bond, U.S. Cir. Judge, N.C., to Anna Bond (Dec.

18, 1871), in BOND PAPERS, supra note 12.
113. Id.
114. Letter from Amos T. Akerman, U.S. Att'y Gen., to James Jackson (Nov. 20,

1871), 1 Letterbooks 149-60, in AKERMAN PAPERS, supra note 24.
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confidant, "is very strong that the Southern republicans must cease
to look for special support to congressional action." 115 Not only
was this policy perceived to be an unjustly partisan administration
of federal law, it also smacked of political corruption. Critics at-
tacked the President for venal partisanship, extravagance, waste
and military despotism." 6 The President responded by making the
reduction of government expenses and the public debt high
priorities." 7

Amnesty to Southerners and restoration of home rule was gain-
ing support even among the leaders and rank-and-file members of
the President's party. Akerman observed that Northerners were
simply losing interest in Reconstruction: "The Northern mind be-
ing active and full of what is called progress, runs away from the
past." ' 8 Having suffered as a Republican in his native state of
Georgia, Akerman fearfully asserted, "My apprehension is that
they are not aware that the Southern people are still untaught in
the elements of the Republican creed.""' 9 Under these political
conditions, Akerman concluded, "Congress will be indisposed to
make any changes in the national courts that would secure their
efficiency in suppressing this conspiracy."' 20 By the end of 1871,
Grant's Attorney General was forced to acknowledge the utter in-
adequacy of the federal courts to protect citizens from Klan vio-
lence. He mused to a friend "whether, if in 1867, I had forseen the
strength of the prejudices to be encountered, I should have had the
courage to enter the field on this side, which I believed both expe-
dient and right.'' z However, "having entered," he "was not dis-
posed to recede," though he was "hard pressed" by adversaries,
"and sometimes sorely tried by those whom the necessities of the
case made my comrades.' 22

Acknowledging the impossibility of prosecuting every reported
civil rights violation, the administration reluctantly reduced its ex-
pectations and cautiously changed its policy. Akerman instructed
federal prosecutors to be more selective in the prosecutions they

115. Letter from Amos T. Akerman, U.S. Att'y Gen., to J.R. Parrot (Dec. 6, 1871),
1 Letterbooks 213-20, in AIERMAN PAPERS, supra note 24.

116. FOrNnR, supra note 4, at 512-24.
117. GILLE'TE, supra note 5, at 166-85; FONER, supra note 4, at 512-28.
118. Letter from Amos T. Akerman, U.S. Att'y Gen., to Benjamin Conley (Dec.

28, 1871), 1 Letterbooks 272-77, in AKERMAN PAPERS, supra note 24.
119. Id
120. Letter from Amos T. Akerman, U.S. Att'y Gen., to James Jackson (Nov. 20,

1871), 1 Letterbooks 149-60, in AKERMAN PAPERS, supra note 24.
121. Id.
122. Id

178
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brought.123 They were to go after ring leaders and those who ac-
tively participated in "acts of deep criminality." Defendants who
played lesser roles or who committed less egregious offenses were
to be bailed and tried later. Others who were unwilling partici-
pants in nonviolent crimes and who demonstrated. "penitence for
their offenses, and a determination to abstain from such crimes in
the future" could be spared punishment if they confessed and were
"good citizens henceforth.' 1 24

Akerman cautiously experimented with this new policy of selec-
tive prosecution in South Carolina. He feared that any sign of a
weakening commitment on the part of the administration to pro-
tect citizens in the South would be interpreted as a capitulation to
terrorism that would only invite more violence. "As long as these
bad men believe you are unable to protect yourselves," he confided
to a federal marshall in South Carolina,, "they will cherish the pur-
pose of injurying you as soon as the hand of the Government shall
be withdrawn." 25

Heeding this advice, federal prosecutors actually increased the
•number of prosecutions they brought and disposed of in 1872.126

They were buoyed by the effect they were having on the Klan.127

At the beginning of 1872, they believed they were on the verge of
destroying the Klan. They were restoring peace in many Southern
Klan strongholds. Klansmen spared prosecutors the time and ex-
pense of trials by confessing their crimes in return for leniency in
their punishments. "They all plead guilty," Judge Bond informed
his wife, "If only you won't hang them."'12 In South Carolina,
Klan leaders reportedly ordered Klansmen to cease all violence in
the state.129

Notwithstanding impossible conditions in the field, insufficient
financial and human resources, a penurious Congress, and the Jus-

123. Letter from Amos T. Akerman, U.S. Att'y Gen., to Daniel T. Corbin, U.S.
Att'y, S.C. (Nov. 10, 1871), Instruction Book C, at 28-30, reel 3, in INSTRUCrIONS,
supra note 33.

124. ld
125. Letter from Amos T. Akerman, U.S. Att'y Gen., to Charles Prossner (Nov. 9,

1871), in 1 LETrERS SENT BY DEPARTMENT OF JUSTICE: GENERAL AND MISCELLANE-

ous, 1818-1904, 91 Vols., at 127-8, microfilm copy, reel 14, National Archives [herein-
after MISCELLANEOUS LETrERS SENT].

126. KACZOROWSKI, supra note 3, at 103.
127. KACZOROWSKI, supra note 3, at 93.
128. Letter from Hugh Lennox Bond, U.S. Cir. Judge, N.C., to Anna Bond (April

14, 1872), in BOND PAPERS, supra note 12.
129. Letter from Hugh Lennox Bond, U.S. Cir. Judge, N.C., to Anna Bond (April

11, 1872), in BOND PAPERS, supra note 12.
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tice Department's adoption of the policy of selective prosecution,
federal prosecutors were still able to report in 1872 that the Justice
Department was winning its war against the Klan. The depart-
ment's demonstrated determination to prosecute terrorists was
"demoralizing and carrying terror to these lawless K.K.Klans," the
United States attorney reported from Alabama. 130 It was the gov-
ernment's determination to punish wrongdoers as much as the suc-
cess of selective prosecutions and convictions that struck terror in
the hearts of Klansmen. "We have broken up Ku Klux in North
Carolina," Judge Bond gleefully reported to his wife. "Everybody
now wants to confess & we are picking out the top puppies only for
trial."13' The Klan ceased operating in South Carolina as well.' 32

Although federal legal officers successfully suppressed the Klan
through federal legal process, Klan-like terrorism was not com-
pletely eradicated. 33 Federal attorneys believed that the Justice
Department had to continue vigorously prosecuting terrorists if
peace were to be made permanent. They warned the Attorney
General that any weakening in the Justice Department's resolve
would renew violence. Federal attorneys admonished the Attor-
ney General that the vigorous enforcement of federal civil rights
laws was essential to preserve the peace. United States Attorney
G. Wiley Wells reported that the Klan in his District of Northern
Mississippi was merely biding its time until the federal government
eased its prosecutions. 34 United States Attorney for the District
of South Carolina Daniel T. Corbin predicted an orgy of terror in
his state if the government faltered in its determination to bring
civil rights violators to justice. 135 The United States attorney for

130. Letter from John A. Minnis, U.S. Att'y, Ala., to George H. Williams, U.S.
Att'y Gen. (June 25, 1872), in SOURCE CHRONOLOGICAL FILE, supra note 14 (N. &
M.D. Ala.). See also Letter from John A. Minnis, U.S. Att'y, Ala., to George H.
Williams, U.S. Att'y Gen. (Apr. 1, 1872), in SOURCE CHRONOLOGICAL FILE, supra
note 14 (N. & M.D. Ala.).

131. Letter from Hugh Lennox Bond, U.S. Cir. Judge, N.C., to Anna Bond (Sept.
21, 1871), in BOND PAPERS, supra note 12.

132. Letter from Hugh Lennox Bond, U.S. Cir. Judge, N.C., to Anna Bond (Apr.
11, 1872), in BOND PAPERS, supra note 12; Letter from Hugh Lennox Bond, U.S. Cir.
Judge, N.C., to Anna Bond (Apr. 14, 1872), in BOND PAPERS, supra note 12.

133. KACZOROWSKI, supra note 3, at 94.
134. Letter from G. Wiley Wells, U.S. Att'y, Miss., to George H. Wiliams, U.S.

Att'y Gen. (Apr. 2, 1872), in SOURCE CHRONOLOGICAL FILE, supra note 14 (S.D.
Miss.); Letter from G. Wiley Wells, U.S. Att'y, Miss., to George H. Williams, U.S.
Att'y Gen. (July 8, 1872), in SOURCE CHRONOLOGICAL FILE, supra note 14 (S.D.
Miss.).

135. Letter from Daniel T. Corbin, U.S. Att'y, S.C., to George H. Williams, U.S.
Att'y Gen. (July 22, 1872), in SOURCE CHRONOLOGICAL FILE, supra note 14 (S.C.).
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the District of Alabama feared that the Klan would interpret a fail-
ure of the Republican Party to renominate President Grant in 1872
as a weakening of resolve to enforce civil rights that "would revive
their hopes and encourage new outrages.' 1 36 Judge Bond reported
from South Carolina that, if the government curtailed its civil rights
enforcement, he "would not live in this State 24 hours if I were a
republican.' 37

The optimism engendered by federal convictions of Klansmen
thus rested on a tenuous basis. The Justice Department's success in
suppressing the Klan notwithstanding, violence and intimidation
driven by racism and local prejudice continued to be used as instru-
ments of political action. Southern apologists persisted in their
support of the Klan, and Southern white supremacists continued to
oppose and impede federal legal officers who valiantly struggled to
enforce federal laws. Rather than conceding the criminality of Ku
Klux violence, Southern Democrats praised the Klan as defenders
of Southern rights against the violence they claimed was caused by
federal interference in local affairs, and they excoriated federal of-
ficials for martyring their heroes in judicial "persecutions.' 38 The
surest way to restore peace, they insisted, was to end federal inter-
ference in the South and to return the administration of criminal
justice to the people of the South.139 Even Southerners who ac-
knowledged and condemned Klan violence expressed the belief
that lawlessness was instigated by the enforcement of federal civil
rights laws, and they demanded that the federal government cease
its intrusions into Southern life.140

136. Letter from John A. Minnis, U.S. Att'y, Ala., to Amos T. Akerman, U.S. Att'y
Gen. (Dec. 28, 1871), in SOURCE CHRONOLOGICAL FILE, supra note 14 (N. & M.D.
Ala). See also Letter from John A. Minnis, U.S. Att'y, Ala., to George H. Williams,
U.S. Att'y Gen. (Apr. 1, 1872), in SOURCE CHRONOLOGICAL FILE, supra note 14 (N.
& M.D. Ala.).

137. Letter from Hugh Lennox Bond, U.S. Cir. Judge, N.C., to Anna Bond (Apr.
14, 1872), in BOND PAPERS, supra note 12.

138. KACZOROWSKI, supra note 3, at 95.
139. Id
140. Letter from John A. Minnis, U.S. Att'y, Ala., to George H. Williams, U.S.

Att'y Gen. (Jan. 10, 1872), in SOURCE CHRONOLOGICAL FILE, supra note 14 (N. &
M.D. Ala.); Letter from John A. Minnis, U.S. Att'y, Ala., to George H. Williams, U.S.
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At the end of 1871, President Grant replaced Attorney General
Akerman with George H. Williams for reasons unrelated to the
administration's civil rights enforcement policies.141 Williams con-
tinued Akerman's policies through the spring of 1873. From this
time onward, however, inadequate appropriations rendered effec-
tive enforcement of federal civil rights laws impossible. Unable to
squeeze sufficient funds from Congress, the Administration was
forced to curtail its civil rights enforcement policy. 142 Attorney
General Williams signalled a policy change in September 1872 in
response to a request for clemency by Alexander H. Stephens, the
former Vice-President of the Confederate States of America:
"When the President is satisfied that the danger from Ku Klux vio-
lence has ceased and that such unlawful associations have been
abandoned, he will be ready to exercise executive clemency in all
cases in the most liberal manner.' '1 43

The most peaceful national election during the Reconstruction
era occurred in 1872." President Grant responded by having At-
torney General Williams instruct federal prosecutors in June 1873
"to suspend these prosecutions except in some of the worst
cases."'145 It was his hope that this policy would "produce obedi-
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ence to the law, and quiet and peace among the people."' 46 A del-
egation of Southern leaders, with a letter of introduction from
Federal Judge George F. Bryan of South Carolina, visited the Pres-
ident one month later at his summer house in Long Branch, New
Jersey. They requested clemency for Klansmen who had been con-
victed of violating federal civil rights laws. President Grant ac-
ceded to their request in return for assurances that the Klan had
been broken up, that Klansmen and their sympathizers had "come
to see the folly, wickedness and danger of such organizations" and
that peace would be preserved. 147

In the summer of 1873, therefore, Attorney General Williams
informed Justice Department lawyers that they were not to prose-
cute violators of federal civil rights laws.1a The President and his
Attorney General apparently accepted the arguments of
Southerners who insisted that law enforcement bred crime and that
the failure to enforce the law would produce peace, law and order.
The Grant administration thus abandoned civil rights enforcement
despite the warnings of federal legal officers that leniency would
invite a resumption of crime and violence. 49 Political opposition
within their own party and the economic crisis that began in 1873
made the President and his Attorney General more susceptible to
the entreaties of Southerners than to the warnings of their legal
officers. The administration felt compelled to cut expenses. 50

Even Northern opinion opposed federal interference in Southern
affairs and regarded it as evidence of the administration's despotic,
corrupt, and wasteful policies. The new civil rights policy of non-
enforcement was an effective way to rebut these charges, to allevi-
ate financial crisis and to satisfy shifting political sentiment. It ena-
bled the administration to give up power, to curtail government
operations, and to reduce government spending. Moreover, it con-
tributed to a restoration of peace with the South.

Although the Grant Administration had succeeded in subduing
the first organized uprising by the Ku Klux Klan, violence soon re-
erupted. However, when federal prosecutors tried to bring ter-
rorists to justice in 1874, federal judges ruled that they did not have
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the constitutional authority to try them. An 1873 decision by the
United States Supreme Court in the Slaughter-House Cases indi-
rectly had cast doubt on the constitutionality of federal criminal
civil rights statutes. 15 1 In the Slaughter-House Cases, the Court
narrowly construed the protection afforded by the Fourteenth
Amendment. It ruled that the Privileges or Immunities Clause
protected only rights derived from national citizenship, such as the
right to petition Congress, use of the nation's navigable water and
the right to interstate travel. Moreover, the Court found that the
Due Process Clause simply ensured that state laws would be en-
acted in accordance with lawfully established procedures. In addi-
tion, the Court concluded that the Equal Protection Clause was
intended solely to protect blacks from racially discriminatory state
action.

Then, in 1874, several federal judges ruled that federal civil
rights statutes were unconstitutional.152 Federal legal officers sus-
pended civil rights enforcement until the Supreme Court explicitly
decided the scope of the federal government's authority over civil
rights.' 3 The Court effectively resolved the issue in 1875 in United
States v. Cruikshank and United States v. Reese, where it declared
certain sections of the acts to be unconstitutional. 54 In Cruik-
shank, the Court held that federal criminal indictments obtained
under the Act of May 31, 1870 (the Enforcement Act) for killing
blacks was unconstitutional because the accused persons were not
state actors and were not violating rights derived from national citi-
zenship. In contrast, in Reese the Court ruled that indictments ob-
tained against registrars of election under the Act of May 31, 1870
for denying a black man the right to vote in a municipal election
were unconstitutional. The Court reasoned that, while the Fif-
teenth Amendment authorized Congress to enact legislation pro-
tecting the voting rights of blacks against racially discriminatory
state action, the Act's broad wording was not limited to state ac-
tion. It could be construed as applying also to the actions of pri-
vate individuals. The Court refused to place a limiting construction
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on the statute, reasoning that judicial redrafting would invade Con-
gress' legislative prerogative.

The Court's decisions severely curtailed federal jurisdiction over
civil rights. Political developments in the 1870s complemented
these developments in the law as northerners consented to remove
the national government from the process of racial adjustment. By
the end of the nineteenth century, white supremacists in the South
succeeded in subjugating black Americans and they kept black
Americans in subjugation through much of the twentieth century.

Conclusion
There were enormous difficulties involved in enforcing federal

civil rights during the First Reconstruction. The problems faced by
the federal executive branch included (1) the inadequate man-
power and fiscal resources suffered by the Justice Department; (2)
the legal difficulty of translating novel grants of criminal jurisdic-
tion contained in civil rights statutes into lawful indictments; (3)
the moral and financial support, and legal talent, which came to the
aid of Klansmen who were brought to justice; (4) the local pariah
status of the victims of civil rights violations and the locally exalted
status of many of the violators; and (5) the general obstructionism
practiced by localities against the federal government's civil rights
enforcement effort.

The problems faced by the federal judiciary included (1) a rapid
and dramatic increase in case-load without a commensurate in-
crease in human or material resources; (2) the intimidation of fed-
eral judges by local activism and (3) the illegitimate appearence of
the administration of justice by the federal judiciary which resulted
from (i) the domination of the federal legislative and executive
branches by the Republicans, (ii) the practice of excluding white
Southern Democrats from juries selected to indict and try federal
civil rights prosecutions; and (iii) the exhibition of partisan sympa-
thies by the federal judiciary.

The problems posed by the practicalities of national politics in-
cluded (1) the very success of the prosecution policy during the
years 1870-73; (2) widening distrust of President Grant's intentions
for the South and capacity to govern competently and honestly; (3)
the North's desire for final reconciliation with the white South; (4)
a national movement toward reducing government expenditures;
and (5) United States Supreme Court decisions that invalidated
statutes which were critical to the enforcement of federal civil
rights at the same time that the nation lost the political will to enact
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constitutionally tailored replacement statutes. The federal govern-
ment achieved great success for a brief period in protecting the
fundamental civil rights of blacks and Republicans. After 1875,
however, the Justice Department and the federal courts lacked ad-
equate authority to protect and enforce the fundamental rights of
American citizens. National political will was lacking to continue
the federal government's enforcement effort. Consequently, white
supremacists destroyed the power of the Republican Party in the
South and reduced Southern blacks to their control through organ-
ized violence. Later, emanicipation's promise of equal rights for
blacks was crushed by a legal system of racial discrimination
known as Jim Crow. Another eighty years passed before the fed-
eral government resumed the civil rights enforcement policies initi-
ated during the Presidency of Ulysses S. Grant.


