










COMMERCIAL RENT CONTROL

be locked into a higher rent and, therefore, higher costs. 177

While such regulation may still appeal to already established busi-
nesses, their support for it would undoubtedly wane if they consider
that at some point they may decide to move or expand. Not only
would they be subject to the same dilemma as the new business
signing a free market lease,' but they would also find their options
in the commercial property stock sharply limited. First, in an effort
to avoid having to sign a free market first lease, businesses will
be reluctant to move unless absolutely necessary. The low vacancy
turnover rate will curtail the number of choices available in com-
mercial property. 79 Second, cities that embark upon such a program
will be instituting a disincentive to new commercial investment or
reinvestment. Common sense dictates that a private investor would
not build or rehabilitate commercial space in an area "under the
specter of commercial rent controls, when the same space could
be created in a free market" elsewhere' 80 or when the investor could
merely choose a totally different type of investment vehicle that
has no artificial ceiling on the return.'

Over time, the commercial rental sector will face a crisis similar
to that being experienced by the residential rental sector in New

177. See Venech Statement, supra note 176, at 3.
178. At any time when commercial premises are vacant, the proposed laws would

decontrol them until a new tenant signs a lease. See supra notes 71-146 and
accompanying text. Once the tenant signs a lease, the law would trigger the controls
on rent increases for each subsequent renewal. See id. Thus, only a sitting tenant
would enjoy the protection of the proposed laws. See id.

179. Venech Statement, supra note 176, at 2-3.
180. See id. at 2; see also Wedemeyer, supra note 6, § 8, at 7, col. 4. The

adjoining state of New Jersey poses a perennial threat to New York's growth
potential.

All five boroughs are engaged in a very tough competition with other
states and regions. A fact of that (sic) world is that commercial investors
have an alternative. It is called New Jersey and it is a very tough
competitor indeed . . . the hard fact is that if we make investments in
New York sufficiently unattractive to investors, they will look to New
Jersey.

Statement of the New York Chamber of Commerce and Industry and The New
York City Partnership on Proposed Commercial Rent Control Legislation Presented
Before The City Council Committee on Economic Development 3 (June 27, 1985)
(statement by Edward S. Cabot, President of the New York Chamber of Commerce
and Industry and Executive Vice President of New York City Partnership, Inc.)
[hereinafter Cabot Statement: Before City Council].

181. For example, no law limits the return from an investment in mutual funds,
art, precious metals, securities, and other investment vehicles.
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York City.8 2 Landlords of residential properties are making an
exodus from the market.' s3 The warehousing of apartments for
conversion to condominiums and cooperatives and the dearth of
construction of new residential units other than luxury units char-
acterizes the trend.1 4 Thus, the residential rent regulation experience
of New York City indicates that demand will substantially .outpace
supply in the commercial rental sector if the city were once again
to impose commercial rent controls.

During periods in which the economy is weak and the commercial
rental market is soft, commercial rent regulations would work against

182. The findings of one economist who has studied New York City's experience
with residential rent controls indicate what New York City's commercial rental
sector can expect if the legislature or City Council enacts commercial rent controls.
See Olsen, Questions and Some Answers about Rent Control-An Empirical Analysis
of New York's Experience, RENT CONTROL: A POPULAR PARADOX 107, 108-10
(1975). The commentator observed that rent control is almost always proposed
initially as a solution to a housing shortage, which is characterized by rapidly rising
rents and a low vacancy rate. See id. at 108. Money that tenants would have spent
on housing in the absence of rent control is spent on other goods and services,
thereby driving up their prices. See id. at 109. Consequently, the inflation problem
is not truly solved. See id. Rent controls would also fail to solve the low vacancy
rate. See id. Statistics compiled by the economist suggest that decontrol would lead
to a higher vacancy rate. See id. For example, in 1940 when neither New York
City nor other cities in the United States had rent control ordinances, the vacancy
rate in New York City exceeded that in other cities. Id. In 1950, however, when
almost all of these cities were covered by federal rent controls, the vacancy rate
was much lower than in 1940 and about even between New York City and other
cities. See id. By 1960, almost all other cities had long since decontrolled rents,
yet New York City continued to retain its rent control ordinance. See id. at 110.
In 1960, the rental vacancy rate in New York City was less than half of that in
other cities. See id. Additional statistics also show that the vacancy rate in un-
controlled housing in New York City was generally greater than in controlled
housing. See id. Thus, "the evidence from NYC strongly suggests that rent control
exacerbates rather than solves a housing shortage." See id.

183. See Meislin, In City Housing Court, Focus Is Now More on Evictions Than
on Rents, N.Y. Times, Feb. 4, 1986, at BI, col. 1 (number of landlords in New
York City housing court seeking to evict tenants from apartments is growing "as
owners seek to stop renting apartments and instead sell them as more lucrative
cooperatives and condominiums"); id. at BI, col. 5-6 (in 1984, number of petitions
filed in housing court by landlords trying to regain possession of their apartments
rose by 2507o over previous year in Manhattan to 6,276 and by 8% in Brooklyn
to 5,974).

184. See Schanberg, The Poverty Divide, N.Y. Times, Jan. 22, 1985, at A25,
col. 1 (contrasting lack of low or moderate income housing with boom in construction
of luxury apartments); Gottlieb, New York Recovery: Can It Be Sustained?, N.Y.
Times, Oct. 13, 1985, § 12, at 12, col. 1 (expiration of tax-abatement law has
produced "a flurry of luxury-housing construction in Manhattan, but the advent
of widespread new housing here remains uncertain").
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the interests of businesses. Any regulation that contained a pre-
scribed formula for determining permissible rent increases intended
as a ceiling would instead be transformed into a floor.' 5 In the
event of this anomalous situation, a landlord could refuse to take
less than the amount to which the law entitled him, regardless of
whether, in the free market, he might be able to command only
a smaller rent increase.8 6

Obviously, commercial rent controls would not adversely affect
only New York City landlords and commercial tenants. Over time,
the regulation of commercial rents would touch most city residents.
As mentioned above, the commercial property stock would tighten
and probably shrink as new investment slowed to a rate below the
rate of abandonment of buildings. 8 7 Consequently, rent regulation
would impair the city's ability to attract new businesses and keep
established ones. The main implication of this handicap is the loss
of jobs and of tax revenue. 8

Another negative effect of regulating rents of commercial properties
would be to keep depressed areas or areas in need of revitalization
in their current state. 89 Lower rents, which ordinarily would en-
courage existing businesses to explore the possibility of moving into
these areas, would disappear if commercial rent regulations were
imposed. 90

Finally, a system of commercial rent regulation would require
enforcement mechanisms, of which the city would have to bear the
cost.' 9' The facade of neighborhood economic stability that com-

185. See Venech Statement, supra note 176, at 3; see also Wedemeyer, supra
note 6, § 8, at 7, col. 4.

186. See Venech Statement, supra note 176, at 3.
187. See id. at 2; see also supra note 165.
188. One expert stated:

Over time, control would depress assessments substantially for properties
in the most vital and economically strongest areas of [New York City],
and this would reduce tax revenues. Ultimately the weaker markets would
be forced to assume a disproportionately heavier share of the tax burden.
This burden in turn would lead to the economic stagnation of communities
which otherwise may be undergoing revitalization.

Cabot Statement: Before Business Commission, supra note 176, at 6; see also supra
note 162.

189. See Cabot Statement: Before Business Commission, supra note 176, at 5,
6.

190. See Cabot Statement: Before City Council, supra note 180, at 4 (commercial
rent regulation would seriously curtail interborough migration of businesses from
Manhattan's central business district).

191. See Mildner, supra note 166, at 5 (rent board needed to determine what
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mercial rent regulation would foster would eventually yield to the
complete havoc that it was actually wreaking on the economic health
of the city. Consumers, small businesses, and the city all would
be casualties of commercial rent regulation.

C. Fundamental Inequities of Commercial Rent Control

The inherent unfairness of commercial rent regulation to lan-
dlords and commercial tenants negotiating a first lease speaks
strongly against it as a solution. 192 It is of the utmost importance
to recognize that commercial property owners are themselves bus-
inesspersons-they have invested their capital to make a profit, not
to provide a free benefit to other businesses and neighborhood
residents. Yet this free benefit is precisely the consequences of com-
mercial rent regulation. 193 Under such a system, a commercial prop-

"fair" rent increase would be; an already overburdened housing court required to
adjudicate violations of law which would otherwise not arise if market were allowed
to operate freely, and City forced to subsidize new commercial buildings to redevelop
abandoned neighborhoods).

192. For a discussion on the unfairness of commercial rent control to commercial
tenants, see supra notes 175-77 and accompanying text. For a discussion on the
unfairness of commercial rent control to landlords, see infra notes 193-201 and
accompanying text.

193. Even assuming that redistributing income from the rich to the poor is a
societal goal, one commentator has argued persuasively that rent control is a very
poor redistributive device. See Johnson, Rent Control and the Distribution of
Income, 41 AMERICAN ECONOMIC REVIEw 569, 582 (1951) [hereinafter Johnson].
First, people who wish to help low income families are frequently motivated by
the misguided notion that landlords are necessarily richer than tenants. See Olsen,
The Role of Government in the Mixed Economy: Symposium 1982, 204-05 (H.
Giersch ed. 1982) [hereinafter Role of Government]. A study cited by the com-
mentator has demonstrated that it is not true that every tenant is poorer than his
landlord. See id. (citing Johnson, supra, at 582). Second, rent control is an
inefficient redistributive device because it subtantially distorts consumption patterns.
See id. One significant indication of the distortion in consumption patterns of
occupants of controlled housing is the divergence between the benefit to tenants
and the cost to landlords. See id. To support this point, the commentator cited
a previous collaboration in which it is estimated that the mean difference between
the market and actual rent of controlled apartments in New York City in 1965
was $395. See id. (citing Olsen & York, The Effect of Different Measures of Benefit
on Estimates of the Distributive Consequences of Government Programs, Paper
Presented at the National Bureau of Economic Research Conference on Research
in Income and Wealth, Madison, Wisconsin (May 14, 1982)). Olsen and York's
estimate of the annual unrestricted cash grant, which-if given to the family in
place of rent control-would make the family neither better nor worse off than
it was under the rent control ordinance, is $107. See id. The commentator concluded
that if rent control were the equivalent to an unrestricted cash grant program and
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erty owner loses part of his investment194 and, in effect, benefits
the commercial tenant through an indirect subsidy. 195

Moreover, commercial rent regulation would force the owner in-
itially to assume the cost of providing a benefit to the public
without compensation. Rent control laws do not attempt to allocate
the cost of the benefit to the real beneficiary, society at large. 196

Instead, as one commentator has pointed out:

The accident of ownership of a particular location determines
the persons in the community bearing the cost of increasing the
general welfare. A further consequence of an attempt to obtain
a benefit by means of a restriction is that the full cost of the
public benefit is thereby concealed from those in our democratic
society who are given the power of deciding whether or not they
want to obtain a benefit. 97

In other words, the ultimate social cost of commercial rent reg-
ulation would be the removal of private property from productive

hence did not distort consumption patterns, there would be no difference between
the two estimates. See id. However, the cost of rent control to landlords was
almost four times its value to tenants. See id.

In elaborating on rent control as not only "an inefficient redistributive device
but also a grossly inequitable one," the commentator asserted that rent control is
flawed in a number of respects: (1) a great variance exists in the cost borne by
equally wealthy families; (2) rent control is not limited to low income families and
does not serve all such families; and (3) among families who occupy controlled
housing and are similar in many respects there is an enormous variance in benefits.
See id.

Conceding that there is no detailed evidence on the distribution of the cost of
rent control, the commentator offered some general propositions.

The majority of families at each income level do not own rental housing.
The cost of rent control is borne overwhelmingly by people who own
rental housing at the time it is adopted. Equally wealthy owners of rental
property do not bear the same cost because they hold different proportions
of their assets in this form. These propositions lead to two questions
that are in my opinion unanswerable. Why should rent control which
allegedly serves a public purpose be financed by an implicit tax on such
a small proportion of the population, and why should the magnitude of
this tax on equally wealthy people depend upon the proportion of their
assets held in the form of rental housing?

Id.
194. See supra note 153.
195. See Role of Government, supra note 193, at 205.
196. Cf. Fred F. French Inv. Co., v. City of New York, 39 N.Y.2d 587, 596,

350 N.E.2d 381, 387, 385 N.Y.S.2d 5, 11 (1976).
197. Dunham, A Legal and Economic Basis For City Planning (Making Room

For Robert Moses, William Zeckendorf, and a City Planner in the Same Com-
munity), 58 COLUM. L. REv. 650, 665 (1958) [hereinafter Dunham].
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use. The system would hide this cost by' imposing the cost on the
commercial property owner alone. 98 "When [such costs are] suc-
cessfully concealed, the public is not likely to have any objection
to the 'cost-free' benefit."' 99

Notwithstanding the good intentions behind commercial rent reg-
ulations, such schemes are inimical to the interests of landlords,
business proprietors, and society as a whole. 2

00 Therefore, if public
officials and policymakers identify a particular community need or
if they deem that a specific class of persons requires special relief
from some burden, the government should respond accordingly.
The government, however, should respond equitably and cautiously
so as not to solve the problem of one group by arbitrarily imposing
the cost of the solution solely on another group. 20'

V. The Small Retail Business Study Commission

The Small Retail Business Study Commission had to consider
these policy arguments and others both in favor of and against
the regulation of commercial rents in New York City. 20 2 In order
to organize its work most effectively and evaluate the relevant policy
issues, the Commission divided its task into an examination of six
strategies that the city could pursue in this area. 03 After focusing
on and assessing the six policy options, the Commission recom-
mended the adoption of two options and rejected the other four.2°4

The courses of action recommended by the Commission are con-

198. Cf. Fred F. French Inv. Co., 39 N.Y.2d at 597, 350 N.E.2d at 597, 350
N.E.2d at 387, 385 N.Y.S.2d at 11 (citing Dunham, supra note 197, at 665).

199. Id.
200. See supra notes 153-99 and accompanying text.
201. See supra notes 192-99 and accompanying text.
202. See supra notes 12-13 and accompanying text.
203. See infra notes 206-303 and accompanying text.
204. See FINAL REPORT, supra note 14, at 1-8. Those members of the Commission

who disagreed with the majority issued a separate dissenting report that both
criticized the majority's recommendations and its interpretation of the findings of
studies conducted by Louis Harris and Associates and other staff. See REPORT OF
THE DISSENTING COMMISSIONERS OF THE SMALL RETAL BUSINESS STUDY COMMISSION-
(June 4, 1986) [hereinafter DISSENTING REPORT).

The majority itself conceded that it is "far from uniform in its general views
on the range of circumstances in which governments ought to regulate markets."
FINAL REPORT, supra note 14, 111-2. Notwithstanding differences among majority
members over the extent of regulation favored, it unanimously agreed that "extreme
caution should be the watchword in appraising demands for regulation to favor
some businesses in their dealings with others." Id.
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structive and, on the whole, well-balanced among the interests of
landlords, commercial tenants, and city residents.2 5 Review of the
policy options and the Commission's rationale in recommending or
rejecting them is therefore worthwhile.

A. The Commission's Recommended Options

The two policy options recommended by the Commission are:
(1) a system of mandatory negotiation, non-binding mediation, and
lease extension; and (2) a program of supply expansion.

1. Mandatory Negotiation, Non-Binding Mediation, and Lease
Extension

The Commission strongly recommends mandatory negotiation,
non-binding mediation, and lease extension.2°6 As proposed by the
Commission, 180 days prior to expiration of any retail lease, the
landlord must provide notice of his intention to renew or not to
renew and, if he intends to renew, on what terms. 207 If renewal
is offered, within thirty days the tenant must notify the landlord
of his intention to vacate, to accept the landlord's terms, or to
seek negotiation. 28  If negotiation fails after fifteen days, either
party may invoke non-binding mediation. 2

0
9 If at the end of the

prescribed period for mediation the process has yielded no agree-
ment, the tenant is entitled to an automatic one-year lease extension
on the same terms, except that the landlord may charge up to
fifteen percent more for the one-year extension than the rent charged
in the final year under the expiring lease. 210 At the end of the

205. The Commission majority prefaced the review of the six policy options with
a brief discussion on the fundamental factors and motivations guiding its choices.
See FINAL REPORT, supra note 14, at 111-3 to 111-4. The Commission was loath to
adopt policies that interfere with the efficient operation of the market system. See
id. While it recognized that some types of regulation are necessary to protect broad
public interests of health, safety, and fair dealing, it believed that such regulations
must permit markets to function within the constraints established. See id. The
Commission sought programs and policies that would help small businesses facing
rapid rent escalation "to facilitate their adaptation without seriously undermining
the market system of commercial space allocation," id., that was precisely the
result of "regulations explicitly designed to shield certain businesses from market
forces." Id. at 1-9.

206. See id. at 111-5.
207. See id.
208. See id.
209. See id. at 111-6.
210. See id.
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year, the tenant must vacate the premises in compliance with the
agreement he was obliged to sign in order to avail himself of the
lease extension option.2 '

The enforcement of the plan would be a matter for the courts, 2 2

and any failure to adhere to the deadlines set by the plan would
result, in the case of a landlord violation, in a postponement of
the lease expiration,2"3 or in the case of a tenant violation, in a
just eviction on the lease expiration date. 2 4 For the sake of sim-
plicity, the Commission rejected a proposal to vary these require-
ments in accord with the length of time the tenant had been in
place, the duration of the expiring lease, and the recent inflation
rate. 215 The Commission did endorse a proposal to allow the leg-
islature to adjust the level of rent increase permitted for the ex-
tension year if the inflation rate moved into double-digits. 21 6

The Commission endorsed this option on the grounds that "it
would encourage landlords and tenants to negotiate, it would leave
lease terms to the marketplace, and where negotiations failed it
would provide tenants with considerable time to search for alter-
native space." ' 7 Landlords who in the free market could command
a rent significantly higher than that permitted under the one-year

211. See id.
212. See id. at 111-7.
213. See id.
214. See id.
215. See id. at 111-6 to 111-7.
216. See id. at 111-7.
217. Id. While the one-year extension provides businesses with time to seek out

alternative space, a business may have to move a considerable distance to find an
affordable location. Stores that have built up goodwill in a neighborhood and rely
on their location to generate business may not be able to survive such a move.
See Carmody, supra note 5, at B1, col. 1. Proponents of stronger regulation also
argue that without regulation of commercial rents neighborhood residents may be
deprived of accessibility to essential services. The study conducted by Louis Harris
& Associates revealed that shoppers in all twelve neighborhoods sampled reported
frequent and near exclusive use of neighborhood stores for essential shopping goods.
See FINA REPORT, supra note 14, at 11-13 to 11-15. No deprivation of essential
services seems to have resulted in the existing free market. Cf. id. The fact that
residents in certain discrete areas must venture outside them for certain services
or goods does not mandate stronger citywide regulation. Rather than masking broad
disparities within the city's neighborhoods as the dissenting commissioners assert,
the Harris study points to the overall efficiency of the free market system presently
in operation. Cf. id. Therefore, strategies to correct the specific problems of
particular neighborhoods should be carefully constructed; however, citywide reg-
ulation that threatens to disrupt the market system and investment climate is not
helpful.
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automatic lease option would have an incentive to negotiate in good
faith since it would be in a landlord's interest to immediately charge
approximately the market value rather than to have to wait a year.21I

The process would encourage the commercial tenant to negotiate in
good faith if its business is able to pay market rents.21 9 Otherwise,
it is reasonable to assume that a successful business would risk the
loss of goodwill and profits if it were forced to move to a new
location by taking the short-term advantage of the one-year lease
extension option. 220 For businesses unable to pay the market rent,
the one-yer extension would provide tenants with a fair amount of
time to search for alternative space. 221

Another positive aspect of this option is the "natural 'sunset'
feature.1 222 Basically, the plan's greatest impact will be felt in the
short term as existing leases expire. 223 Over time, new leases will
be for shorter terms as lease extension is taken into account.2 24 As
landlords, in their efforts to restore their bargaining power, shorten
the average lease term, tenants still will have the one-year lease
extension protection. 225 In the long term, as the economy shifts,
legislators may then make a more informed decision regarding the
need for further intervention in the commercial rental market. 226

2. Supply Expansion

In the effort to formulate policies that will alleviate the problems
in the commercial rental sector in both the long and short term,
and to avoid merely reacting to current pressures in the commercial
rental sector, the Commission recommended a program of supply
expansion. 227 The Commission outlined changes in zoning and tax
laws that would promote the conversion of unused space to com-
mercial use and the construction of new retail space. 22

1

218. See id. at 111-7.
219. See generally id. at 111-7.
220. See id.; see also supra note 217.
221. See FINAL REPORT, supra note 14, at 111-7.
222. See id. at 111-8. A law that "sunsets" either expires at a fixed time or no

longer bears its intended effect. See id.
223. See id.
224. See id.
225. See id.
226. See id. at 111-8 to 111-9.
227. See id. at 111-9.
228. See infra notes 229-31, 235-37 and accompanying text.
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In the short run, 229 strategies aimed at stimulating space con-
version of vacant second-story space available in many older com-
mercial buildings could reduce pressure in the commercial rental
sector. 230 The city could overcome traditional resistance of merchants
and shoppers by enhancing the option through the combination of
second-floor space with ground-floor space, attracting shoppers and
preserving proximate accessibility of desired goods and services. 21

A mid-range approach to the need for retail space expansion
involves the disposition of retail properties that the city holds for
such reasons as tax delinquency. 23 2 Instead of adhering to the nor-
mal practice of auctioning off these in rem properties to the highest
bidder,233 the Department of Housing Preservation and Development
and the Department of General Services, which manage these prop-
erties, would periodically supply the city's Office of Economic De-
velopment (OED) with lists of available in rem properties containing
commercial space.2 4 The OED could then market appropriate prop-
erties to existing tenants and prospective owner-occupants who would
be willing to provide targeted goods or services in short supply in
a particular area. 235

With regard to the long-term objective of new construction, the
Commission is least specific. It does, however, urge the city to
review tax incentive programs. The Commission urges the extension
of tax incentives for commercial space construction and major ren-
ovation available under the Industrial and Commercial Incentive
Program (ICIP) to areas now excluded. 236 In addition, the Com-
mission suggests that the implementation of tax incentive programs
could make new construction feasible in areas where rents are not
high enough to justify the cost of new construction, yet are in
need of more retail space. 237

The Commission's recommendations for supply expansion com-
prise the framework of a carefully constructed strategy. First, the

229. The Commission defined the "short run" as the next three to five years
after the issuance of its final report. See FINAL REPORT, supra note 14, at 111-9.

230. See id. at 111-9 to 111-10.
231. See id. at 111-10.
232. See id. at 111-10 to 111-11.
233. See id. at 111-11.
234. See id.
235. See id.
236. See id. at 111-10.
237. See id. at III-11 to 111-12.
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Commission opposes any efforts to convert residential spaces to
commercial use that would merely exacerbate the shortage crisis in
the residential rental sector. 238 Second, the proposal to alter the
method of disposing of in rem properties that the city possesses
meets the twin objectives of expanding the supply of available retail
space and expanding retail services in underserved, low-income
areas. 2 9 Third, the Commission is cognizant that the "use of zoning
as a tool for reinforcing the viability of neighborhood retail streets"
engenders "primarily longer term incremental benefits" and that
any zoning strategies are properly viewed as "fostering, rather than
assuring, general policy objectives. '" 24

0 Finally, in response to con-
cerns expressed by dissenting Commission members, 24' the Com-
mission notes that its recommendations are intended neither to
subordinate other neighborhood objectives nor to endorse extreme
tax concessions. 242 The Final Report merely underscores the need to
assign space expansion objectives sufficient importance in estab-
lishing planning priorities and making planning tradeoffs. 243

B. Rejected Options

.The policy options rejected by the Commission include among
others: (1) non-intervention; (2) a system of commercial rent sta-
bilization; (3) a right of first refusal for. sitting tenants; and (4)
a system of binding arbitration.

1. Non-Intervention

In the range of possible courses of action for the city to
pursue in this area, the Commission considered the option of the
city simply doing nothing. Recognizing that recent rates of rent
escalation in many New York City neighborhoods have resulted
in: (1) "windfall profits" to some landlords; (2) substantial hard-
ship and insecurity to some retail tenants; and (3) disturbing retail
business turnover rates, the Commission rejected the option of non-
intervention. The Commission defended its rejection of this option
because it "searched hard for mitigating policy options consonant with

238. See id. at 111-10.
239. See id. at 111-10 to 111-11.
240. See id. app. E.
241. See supra note 204.
242. See FINAL REPORT, supra note 14, at 111-12.
243. See id.
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the preservation of a market economy in commercial real estate" and
succeeded in identifying two such options. '44

2. Rent Stabilization

The Commission strongly rejected any retail rent stabilization
option that would be based largely on the model of New York
City residential rent stabilization. 245 The Commission reasoned that
commercial rent stabilization, a form of price control, is justifiable
only in an emergency, which the Commission did not deem to
exist. 246

In rejecting this option, the Commission cited several reasons
why it believed that commercial rent stabilization would be det-
rimental to the city's interests. First, stabilization of commercial
rents would protect current tenants at the cost of depressing the
city's tax base by discouraging new investment and the entry of
entrepreneurs 247

Second, a stabilization program would directly contravene efforts
aimed at expanding the supply of commercial space by discouraging
investment in construction and rehabilitation of commercial retail
space. 248 According to the Commission, as the commercial rental
stock becomes static and market levels move increasingly away from
"stabilized" rents, voters, fearing huge rent escalations, will resist
deregulation.2 49 Even if it made economic sense to eliminate rent
stabilization, according to the Commission, "the political feasibility
of repeal tends to diminish over time. '250

Finally, the Commission reaffirmed its commitment to allow the
free market to operate free of such restrictive regulation.25' Just
as the government does not generally regulate the prices charged
for goods and services provided by commercial tenants, it is in-
appropriate for the government to regulate the prices charged by
commercial property owners in the absence of an emergency.2 52

Furthermore, commercial property owners deserve to be -treated in

244. See id. at 111-5.
245. See id. at 1-9, 111-2.
246. See id. at 111-4.
247. See id.
248. See id.
249. See id.
250. See id.
251. See id.
252, See id. at 111-4 to 111-5.

[Vol. XV



COMMERCIAL RENT CONTROL

the same way as the suppliers and employees of commercial tenants
in that they may charge market prices for the goods and services
that they provide.

3. Right of First Refusal

The right of first refusal253 is one of two options the Commission
rejected on general policy grounds. Although each option falls short
of government rent stabilization, the Commission believed that the
options would regulate landlord-tenant relations in such a way that
it "would profoundly change the nature of the commercial real
estate market.' '254

The right of first refusal option is based on the notion that
current tenants should be able to remain in place as long as they
are willing to pay market rent. 2 5 The right of first refusal plan
would operate by requiring a landlord to offer renewal rental terms
to a sitting commercial tenant at a specified date prior to lease
expiration. 2 6 Within a specified time, the tenant may accept the
terms, vacate, or reject the terms and retain occupancy. 2 7 If the
tenant rejects the terms and retains occupancy, the landlord may
seek another tenant. 258 Once the landlord has secured a prospective
tenant, he must give the sitting tenant the opportunity to sign a
lease with the same terms as those offered to the prospective
tenant. 259 If the sitting tenant declines to do so, he must vacate
within a specified time or upon expiration of his lease, whichever
comes later. 26°

Notwithstanding the appeal of this option's apparent fairness, the
Commission found it to be seriously flawed. 26' Despite the plan's
theoretically "ingenious approach to discovering market rents" by
allowing a landlord to find a prospective tenant who will pay more
than the current tenant, practically speaking, the mechanism is un-
workable. First, the plan would deter prospective tenants from

253. See supra notes 133-35 and accompanying text for a discussion of how the
first refusal process works.

254. See FiNAL REPORT, supra note 14, at 111-12.
255. See id.
256. See id.
257. See id.
258. See id.
259. See id.
260. See id. at 111-12 to 111-13.
261. See id. at 111-13.
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negotiating with the landlord because of the inescapable time lags
that are built into the process to allow sitting tenants to consider
whether to meet the terms negotiated by the prospective tenant. 262

In addition, any difference in terms previously offered the sitting
tenant would start the first refusal process all over again. 263 With
no guarantee that negotiated terms will result in a lease for a
commercial property, prospective tenants, an essential element in
the process for determining market rents, will remove themselves
from the process rather than expend the time, money, and legal
fees connected with negotiating a lease. 264 The potential for litigation
over the infringement of sitting tenant's rights, and the resulting
difficulty of the landlord delivering the premises on time acts as
a further disincentive for prospective tenants to seek space in areas
covered by the program. 26 Essentially, the first refusal process is
flawed because it relies upon prospective tenants and landlords to
bear its cost. 266 Since prospective tenants will undoubtedly curtail
their participation, the first refusal process is not likely to produce
free market rents. 67 Furthermore, the process would frustrate ef-
forts by a landlord to market his property most effectively because
the presence of sitting tenants would preclude space reconfigura-
tion.

268

The Commission conceded that in certain instances landlords have
misjudged the market with the result that a business has been forced
to vacate and a store remains vacant for a substantial period,
however, it also pointed to evidence that landlords often seek to
hedge this risk by offering more favorable terms to tenants than
they could command in the open market.2 69 The Commission re-
solved the dispute on this point by rejecting the option on the
grounds that a market economy requires prices to evolve by trial
and error and that the first refusal process could prove more dis-
ruptive than efficient.270

4. Binding Arbitration

The binding arbitration option is the second option that the Com-
mission vigorously opposed as an endangerment to the fundamental

262. See id. at 111-12 to 111-13.
263. See id. at 111-13.
264. See id.
265. See id.
266. See id.
267. See id. at 111-13 to 111-14.
268. See id. at 111-13.
269. See id.
270. See id. at 111-14.
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nature of the commercial real estate market. 27 As envisioned by
the dissenting Commission members who favored this option, it
would supplement the lease extension option. 272 This plan would
require landlords to make a renewal offer ninety to 120 days prior
to lease expiration. 273 If a tenant refused to accept these terms, he
could either: (1) vacate; or (2) seek agreement within thirty days
through mandatory negotiation and non-binding mediation to last
for specified time periods of ten and twenty days respectively.2 74

If these exchanges failed to produce an agreement, the tenant could
opt for the one-year mandatory lease extension. 27

1 In cases in which
the landlord was seeking a rent increase greater than a city-des-
ignated inflation index, the tenant could elect binding arbitration.276

If the tenant rejected the arbitrator's decision, he would have to
vacate the premises within ninety days after the decision.2 77

The option dictates that the arbitrator consider several factors
in setting a reasonable rent. 278 The option, however, fails to include
the consideration of rents on comparable properties that have been
established by free market transactions. 279

The Commission took issue with the binding arbitration option
as a policy whose aim is essentially rent control regardless of what
fair market values of commercial property are.2 0 Although an ar-
bitrator would consider a landlord's costs in setting rent, the plan
fails to give weight to changing market conditions that may greatly
influence rents in a free market system.2 1 The virtually unfettered

271. See id. at 11-12.
272. See id. at 111-14; see also DISSENTING REPORT, supra note 204, at 63.
273. See FINAL REPORT, supra note 14, at 111-14.
274. See id.
275. See id.
276. See id.
277. See id.
278. The dissenting commissioners listed several criteria that an arbitrator would

have to consider when setting a "reasonable commercial rent": (1) the cost of
maintenance and operation of the entire building and land; (2) the amount paid
directly by the owner for taxes assessed against the property; (3) the kinds, quality,
and quantity of services furnished; (4) a reasonable return on capital, comparable
to the risk of investment, excluding amortization or interest paid or accrued; (5)
the extent to which a business contributes to the uniqueness and diversity of the
neighborhood and to the availability of goods and services in the neighborhood
and the city. See DISSENTING REPORT, supra note 204, at 65; see also FINAL REPORT,

supra note 14, at 111-14.
279. See id. at 111-14 to 111-15.
280. See id. at 111-15 to 111-16.
281. See id. at 111-16.
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discretion of arbitrators "to pursue community values at the expense
of the landlords" further dilutes any protection the plan offers to
landlords.

282

The option has also drawn sharp criticism because it is likely to
create inconsistency among the cases arbitrated. 283 The Commission
recognized that an arbitration system would not necessarily have
to designate all criteria when the plan is instituted provided "their
evolution is constrained by the discipline of judicial review. ' 284

Nonetheless, such a system of private arbitration would be subject
only to limited judicial review, 285 and even if this were not the
case, judicial review would merely lengthen lease renewal disputes,
impose heavy legal costs upon the parties, and leave sitting tenants
in place pending resolution of the dispute. 286

Finally, although advocates of this option had argued that it,
unlike a more comprehensive regulatory system, would be used only
when necessary, the Commission disagreed. 287 The Commission ap-
propriately pointed out that almost any tenant experiencing rent
pressure would avail himself of the arbitration process with little
risk that the arbitrator would set a rent higher than that sought
by the landlord. 288

While the Commission endorsed agreements to arbitrate that are
freely negotiated by both parties, 89 government-imposed arbitration
systems that "explicitly omit the market touchstone ' 29

0 are impru-
dent and imperil the integrity of the market system in the com-
mercial rental sector. 291

C. Other Options

In an addendum to its discussion of the six policy options in
its Final Report, the Commission briefly addressed a policy option
that it had consistently rejected throughout its work-the rent
moratorium.2 92 In addition, the Commission addressed several other

282. See id.
283. See id.
284. See id.
285. See id.
286. See id.
287. See id.
288. See id.
289. See id. at 111-16 to 111-17.
290. See id. at 111-17.
291. See id.
292. See id.
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policies that it had never discussed as a full Commission. These
other policies were: (1) prescription by the government of standard
definitions and clauses "in plain English" for use in retail leases;
(2) a requirement that every lease be officially recorded; and (3)
discretionary tax abatements for essential businesses, as well as for
non-profit and certain voluntary organizations unable to pay what
arbitrators would determine to be market rent. 293

1. Rent Moratorium

Aside from the Commission's well-defined and well-stated op-
position to such drastic intervention in the commercial rental mar-
ket, it was particularly averse to a moratorium for fear that it
could be perpetuated for years and send the commercial rental
sector in New York City into structural rather than cyclical de-
cline. 294 The Commission reasoned that once a moratorium was in
place, its beneficiaries would wield powerful leverage to resist its
replacement until a longer term solution more favorable to their
interests was formulated. 295

2. Plain-English Requirements in Commercial Leases

Governments have generally adopted plain-English requirements
to protect individual consumers who may enter into contracts with
businesses without the benefit of legal advice. 296 The Commission
did not conclude that "esoteric" contract provisions were a major
problem in the issue of fair rents.2 97 Proponents of extending re-
quirements to cover commercial leases argue that the standardization
of key definitions would facilitate the comparison of cost of rental
spaces. 298 The Commission remained largely neutral on the issue
except to point out that the objective of the proponents of the
policy is to facilitate arbitration, an option which the Commission
strongly opposed. 299 Although the Commission's caveat against pro-
moting the plain-English requirement policy is well-advised, the Com-
mission should approve the policy option since it would make easier

293. See id.
294. See id.
295. See id.
296. See id.
297. See id.
298. See id.; see also DISSENTING REPORT, supra note 204, at 68.
299. See FINAL REPORT, supra note 14, at 111-18.
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the work of those who study the commercial rental sector and its
problems in the future.

3. Recording of Commercial Leases

Since the Commission examined this policy option only as a
means of facilitating arbitrators' work, the Commission did not
spend time debating the merits of recording commercial leases and,
hence, offered no opinion. °°

4. Discretionary Tax Abatements

The Commission's primary concern about discretionary tax abate-
ments was that the policy would lead to "extreme politicization"
of the tax abatement process without the desired return of saved
businesses.30 Alternatively, the Commission suggested that a more
appropriate method for preserving particular types of businesses
would be to supply direct subsidies that the city could scrutinize
annually and debate as a line item appropriation in competition
with all other budget items.3 °2 As for non-profit and voluntary
organizations providing social services to areas, the Commission felt
that the city would be better advised to increase aid to them to
meet increased rents without reducing services or to urge them to
relocate to less expensive space.30 3

VI. Conclusion

In evaluating proposals to control commercial rent increases and
ensure the accessibility of goods and services to neighborhood res-
idents, New York City must not base its assessment on the ability
of those proposals to withstand judicial scrutiny but rather, on
economic policy considerations and principles of equity. The pitfalls
that underlie the apparent attractiveness of commercial rent regulation
as a solution to problems faced by businesses and residents in
revitalizing neighborhoods weigh against such intervention in the
commercial rental sector. To foster economic prosperity in New York
for the benefit of all groups, the city must formulate policies that

300. See id.
301. See id.
302. See id.
303. See id.
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encourage investment and innovation through changes in its zoning
and tax laws.

John J. Powers




