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would not be a market for [such] tapes .... 303

The court noted that, since its task was to decipher Congress'
intent regarding the statutory phrase "lascivious exhibition of the
genitals or pubic area" as used in the Child Protection Act, it was
more meaningful to focus on the meaning of the statutory term
"lascivious exhibition," rather than simply on the term "exhibi-
tion.,,3°4 The court found that the term "lascivious" is defined as
"[t]ending to excite lust; lewd; indecent; obscene; sexual impurity;
tending to deprave the morals in respect to sexual relations; licen-
tious. ' 30 5 The court stated that the term "lascivious exhibition"
refers to a "depiction which displays or brings forth to view in
order to attract notice to the genitals or pubic area of children, in
order to excite lustfulness or sexual stimulation in the viewer. ' 306

Thus, the court Concluded that this definition does not contain a
nudity requirement and is consistent with the multi-factor Dost
test.30 7 The court further concluded that such a definition does not
contain or suggest a requirement that the contours of the genitals
or pubic area be discernible or otherwise visible through the child
subject's clothing.308

The court next addressed the part of the Act which indicates
that the proscribed materials must depict "the use of a child engag-
ing in sexually explicit conduct" to consider whether it must be
shown that the child displayed some lascivious intent, as argued in
the Justice Department's second Supreme Court brief.309 Noting
that the government had receded somewhat from the view set forth
in its second brief,310 the court of appeals rejected "any contention,

303. Id.
304. Id.
305. Id. (quoting BLACK'S LAW DICTIONARY 882 (6th ed. 1990)).
306. Id.
307. United States v. Knox, 32 F.3d 733, 745-46 (3d Cir. 1994), cert. denied, 1994

WL 512613 (U.S. Jan. 17, 1995). For an explanation of the Dost factors, see supra notes

150-152 and accompanying text.
308. 32 F.3d at 746. The court indicated in a footnote that, even if it were to agree

with the government that the correct statutory standard requires the genitals or pubic area
of the child depicted to be discernible through his or her clothing, it would have no
trouble in upholding Knox's conviction. Id. at 746 n. 11.

309. Id. at 746.
310. Id. For a discussion of the government's concession on this point, see supra

note 296.
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whether implied by the government or not, that the child subject
must be shown to have engaged in sexually explicit conduct with
a lascivious intent., 31' The court relied on the Ninth Circuit's deci-
sion in United States v. Weigand,312 where that court stated:

In the context of the statute applied to the conduct of chil-
dren, lasciviousness is not a characteristic of the child pho-
tographed but of the exhibition which the photographer sets
up for an audience that consists of himself or like-minded
pedophiles.... The picture of a child "engaged in sexually
explicit conduct" within the meaning of 18 U.S.C. §§ 2251
and 2252 as defined by [§ 2256(2)(e)] is a picture of a
child's sex organs displayed lasciviously-that is, so pre-
sented by the photographer as to arouse or satisfy the sexu-
al cravings of a voyeur.31 3

Thus, the court found that "lasciviousness" is an inquiry that the
factfinder must make "using the Dost factors and any other relevant
factors given the particularities of the case, which does not involve
an inquiry concerning the intent of the child subject. 314

The court stated that its interpretation of "lascivious" was con-
sistent with the plain meaning of the statute and furthered Con-
gress' intent to eradicate the pervasive harm in exploiting children
in such depictions. 3 5 Thus, the court concluded that a "lascivious
exhibition" under the Act requires "only that the material depict
some 'sexually explicit conduct' by the minor subject which ap-
peals to the lascivious interest of the intended audience. 31 6

Applying this standard, the court found that the tapes in evi-
dence violated the Act since, in some sequences, they showed the
young girls, dressed in very tight leotards, bathing suits, or panties,

311. 32 F.3d at 747.
312. 812 F.2d 1239, 1244-45 (9th Cir.), cert. denied, 484 U.S. 856 (1987).
313. United States v. Knox, 32 F.3d 733, 747 (3d Cir. 1994), cert. denied, 1994 WL

512613 (U.S. Jan. 17, 1995) (quoting Weigand, 812 F.2d 1239, 1244 (9th Cir.), affg
United States v. Dost, 636 F. Supp. 828 (S.D. Cal. 1986), cert. denied, 484 U.S. 856
(1987)).

314. Id.
315. Id.
316. Id.
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spreading their legs to allow full view of their pubic area, or "danc-
ing or gyrating in a fashion indicative of adult sexual relations."317

The court stated that the totality of the factors demonstrated that
the minor subjects "were engaged in conduct-namely, the exhibi-
tion of their genitals or pubic area-which would appeal to the
lascivious interest of an audience of pedophiles."3 '

The court then addressed an aspect of its prior decision in
Knox. The court stated that, although it had previously concluded
that the legislative history supported its interpretation of the statuto-
ry language, upon reconsideration, it now concluded that the legis-
lative history is "wholly silent as to whether Congress intended the
statutory term 'lascivious exhibition of the genitals or pubic area'
to encompass non-nude depictions of these body parts." 319  The
court of appeals explained that the controversial Wald letter,32°

relied upon in the court of appeals' prior opinion to support the
conclusion that Congress intended non-nude depictions to be en-
compassed within the Act, and also relied upon by Knox to refute
this conclusion, was open to two plausible interpretations. 321  Due
to these two competing interpretations, the court of appeals stated
that the legislative history is not helpful in determining Congress'
intent.322 The court, however, concluded that Knox did not meet

317. Id.
318. Id.
319. Id. at 747-48.
320. See supra note 48 and accompanying text.
321. Knox 32 F.3d at 748. Under the first interpretation, Congress' elimination of

the word "nudity" from the original statute proposal was deliberate and intended to
repudiate the earlier intention to restrict the statute's coverage to only nude exhibitions.
Id. On the other hand, the court found that it was "arguably significant that the language
suggesting that Congress clarify what types of nude portrayals would be prohibited was
contained in the very letter recommending the substitution of the phrase 'lewd exhibition
of the genitals' for the original nudity language." Id.

322. Id. The court of appeals noted in a footnote that it also did not rely on recent
legislative pronouncements regarding the statute and the case. Id. at 749 n. 14 (citing 139
CONG. REC. S14,976 (daily ed. Nov. 4, 1993)); 140 CONG. REC. H.2536 (daily ed. Apr.
20, 1994). For a discussion of these resolutions, see supra notes 283-285, 295 and ac-
companying text. The court stated that since the language of the Act was enacted in 1977
and amended in 1984, "these resolutions are post-enactment legislation which should be
given little weight, if any .... Knox, 32 F.3d 733, 749 n.14, cert. denied, 1994 WL
512613 (U.S. Jan. 17, 1995).
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his burden of proving that Congress intended the statute to reach
only a nude "lascivious exhibition of the genitals or pubic area"
and refused to read a nudity requirement into a statute that has
none.

323

The court of appeals also found that the underlying rationale for
the federal child pornography laws supported its conclusion that
clothed exhibitions of the genitals are proscribed under the Act.324

The court of appeals noted that the Supreme Court's decision in
New York v. Ferber "relaxe[d] the Miller obscenity standard when
pornographic materials depict minors since the government's inter-
est in 'safeguarding the physical and psychological well-being of
a minor' is 'compelling.' ' 325 The court of appeals also stated that
the "use of children as subjects in pornographic materials is harm-
ful to the physiological, emotional, and mental health of the child,"
and that the psychological effect of visually recording such exploi-
tation of the child is "devastating and its elimination is of 'surpass-
ing importance.'

3 26

The court explained that, since the child's exploitation is per-
manently recorded, the pornography may haunt the child for a
lifetime because he or she will be aware that the depiction is circu-
lating throughout the masses.327 The court' also explained that the
offense is committed against the privacy and dignity of the child
and results in the exploitation of the child's vulnerability:

Human dignity is offended by the pornographer. American
Law does not protect all human dignity; legally, an adult
can consent to its diminishment. When a child is made the
target of the pornographer-photographer, the statute will not
suffer the insult to the human spirit, that the child should be
treated as a thing.3 21

The court of appeals noted that "controlling the production and

323. Knox, 32 F.3d at 749.
324. Id.
325. Id. (quoting New York v. Ferber, 458 U.S. 747, 756-57 (1982)).
326. Id. at 749 (quoting Ferber, 458 U.S. at 757).
327. Id. (quoting Ferber, 458 U.S. at 759 n. 10).
328. United States v. Knox, 32 F.3d 733, 750 (3d Cir. 1994) (quoting United States

v. Weigand, 812 F.2d 1239, 1245 (9th Cir.), cert. denied, 484 U.S. 856 (1987)).
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dissemination of child pornography is of paramount importance
since pedophiles often use child pornography to seduce other chil-
dren into performing sexual acts. 329 Furthermore, the court found
that in order to vindicate the government's compelling interest in
protecting children from exploitation through pornographic materi-
als, the "arsenal of available enforcement mechanisms is more
extensive" than when the subjects of pornographic materials are
adults.330  The court of appeals considered the facts of the Knox
case, along with the rationale underlying the Act and concluded
that the Act applies to the sorts of non-nude depictions of children
at issue in Knox.33 1

The court of appeals next rejected Knox's argument that the
Third Circuit's decision in United States v. Villard332 mandated ex-
posure of the genitals to find a violation of the Act. In Villard, the
United States Court of Appeals for the Third Circuit stated that
"more than mere nudity" is required for a violation of the Act.333

In Knox, the court of appeals concluded that this requirement did
not contemplate nudity as a prerequisite for a violation of the Act,
but instead stated the "obvious principle that nudity alone is insuf-

329. Id. at 750 (citing Osborne v. Ohio, 495 U.S. 103, 111 (1990)).
330. Id. at 750. Compare Stanley v. Georgia, 394 U.S. 557, 568 (1969) (statute

prohibiting private possession of obscenity found unconstitutional) with Osborne v. Ohio,
495 U.S. 103, 108 (1990) (upheld statute criminalizing at-home possession of child
pornography due to compelling interest to protect children).

331. Knox, 32 F.3d 733, 750 (3d Cir. 1994), cert. denied, 1994 WL 512613 (U.S.
Jan. 17, 1995). The court of appeals stated:

The harm Congress attempted to eradicate by enacting the child pornog-
raphy laws is present when a photographer unnaturally focuses on a minor
child's clothed genital area with the obvious intent to produce an image sex-
ually arousing to pedophiles. The child is treated as a sexual object and the
permanent record of this embarrassing and humiliating experience produces the
same detrimental effects to the mental health of the child as a nude portrayal.
The rationale underlying the statute's proscription applies equally to any lascivi-
ous exhibition of the genitals or pubic area whether these areas are clad or
completely exposed.

Id. (emphasis added).
332. 885 F.2d 117 (3d Cir. 1989). The Villard case dealt with depictions of a male

child whose genitals were sticking out and exposed through the leg of his shorts. Id.
333. Id. at 121.
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ficient to constitute a lascivious exhibition. 334

The court of appeals also addressed Knox's argument that the
court's reliance on Villard in its prior opinion was misplaced."'
Knox argued that the determination of whether a certain depiction
visually displays a child's genitals is a threshold question, whereas
evaluation of the Dost factors is relevant for the subsequent deter-
mination of whether such a depiction is lascivious. 336  The court
noted its previous reliance on Villard and stated that it had con-
cluded that the case was supportive of its interpretation in Knox
because "inclusion of the fourth Dost factor, 'whether the child is
fully or partially clothed, or nude,' seemed to 'rest[ ] on the im-
plicit assumption that a clothed exhibition of the genitals is crimin-
alized under the statute.' ' 337  Upon reconsideration, the court of
appeals agreed with Knox and the Arvin court338 that the inquiry
into whether the depiction visually exhibits the genitals is a "thres-
hold determination not necessarily guided by the Dost factors. 339

However, the court concluded that the Dost factors were not com-
pletely irrelevant to this threshold determination. 34

0 The court also
concluded that, although the fourth Dost factor might not provide
support for its interpretation of the Act, it was "clearly not incon-
sistent with that interpretation., 341

Based on the foregoing, the court of appeals concluded that the
Act requires no nudity or discemability of the child's genitals or
pubic area, and that the statutory language is clear and unambigu-

334. Knox, 32 F.3d at 750.
335. Id.
336. Id. (quoting United States v. Arvin, 900 F.2d 1385, 1391 (9th Cir.), cert. denied,

498 U.S. 1024 (1991)).
337. Id. (citing United States v. Knox, 977 F.2d 815, 823 (3d Cir. 1992)).
338. In United States v. Arvin, the defendant was convicted of knowingly mailing

photographs of young girls, shown nude with their genitals exposed. 900 F.2d 1385, 1387
(9th Cir.), cert. denied, 498 U.S. 1024 (1991). The court stated that the jury had to find
that the pictures visually depicted the minors' genitals or pubic area as a threshold deter-
mination before considering whether they were lascivious. Id. at 1391.

339. United States v. Knox, 32 F.3d 733, 751 (3rd Cir. 1994), cert. denied, 1994 WL
512613 (U.S. Jan. 17, 1995).

340. Id.
341. Id.
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ous.342 The court also concluded that the rule of lenity should not
apply in Knox in order "to defeat the clear intent of Congress to
prohibit the possession of child pornography to the maximum ex-
tent allowable under the Constitution. 343

The Justice Department recently filed a Supreme Court brief in
response to Knox's request for appeal. 3" The brief, signed by
Attorney General Janet Reno, rather than by any member of the
Solicitor General's office, changed the position taken in the govern-
ment's second brief.3 45  In an accompanying statement, Reno
"praised as sound and persuasive the interpretation [of the Act]
adopted by the United States Court of Appeals for the Third Cir-
cuit."

346

342. id.
343. Id. (citing National Org. for Women, Inc. v. Schiedler, 114 S. Ct. 798, 806

(1994)). See also Liparota v. United States, 471 U.S. 419, 427 (1985) ("the rule of lenity
is not to be applied where to do so would conflict with the implied or expressed intent
of Congress"). The court also rejected Knox's contention that, because his prosecution
and conviction for violating the Act was the first involving materials containing no nudity,
the rule of lenity must be applied. Knox, 32 F.3d at 751 n.15. The court explained that
this contention misconceived the object of the rule and would produce an absurd result.
Id. "First, the application of the rule of lenity is not dependent whatsoever on whether
there have been successful prosecutions under the statute at issue." Id. (comparing
Ratzlaf v. United States, 114 S. Ct. 655, 662-663 (1994)). Second, the court stated that,
if it were to agree with Knox's argument, "then the government would never be able to
successfully prosecute a person for violating a newly enacted criminal statute, nor would
the government be able to successfully proceed under a theory different from that which
has yielded convictions in the past." Id.

The court of appeals also concluded that its interpretation of the Act does not render
the statute unconstitutionally overbroad. Knox, 32 F.3d at 751. The court's rationale
concerning this issue is essentially identical to the rationale of its previous opinion. See
supra notes 219-221 and accompanying text.

344. See Greenhouse, supra note 27, at A15.
345. Id.
346. Id.
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III. AN ANALYSIS OF THE ACT AND ITS APPLICATION IN KNOX

A. Congressional Intent, Legislative History, and Statutory
Language Support Prosecutions of Certain Depictions of
Clothed Children

Knox is the first case to address instances of child pornography
in which the children's pubic areas are opaquely covered. Appar-
ently, the type of child exploitation found in the Nather
tapes-' films depicting clothed children-is a new trend.347  A
source close to the prosecutors who charged Knox in 1991 stated
that these films were a type of new "pseudo-pornography," and, to
some commentators, appeared to be legal under an interpretation of
the existing statute.3 4' As the United States Court of Appeals for
the Third Circuit correctly affirmed, however, the statute's lan-
guage, combined with its legislative history and the stated congres-
sional intent to protect children from sexual exploitation, provide
an interpretation of the Act which criminalizes the types of depic-
tions at issue in Knox.

The court of appeals correctly concluded that the statutory term,
"lascivious exhibition of the genitals or pubic area," does not ex-
plicitly state that prohibited depictions of child pornography require
nudity or visibility of the genitals or pubic area. As the court not-
ed, although it may be unclear from the legislative history whether
in 1977 Congress addressed depictions which did not involve nudi-
ty or visibility,349 there is no indication that Congress specifically
limited the statute's applicability only to depictions involving nudi-
ty or visibility.

347. Phelps, supra note 291, at 21. "[B]ecause of tough enforcement, commercial
production of child pornography had been almost nonexistent for more than a decade,
when [Nather] started making the pseudo-pornography in the Knox case." Id.

348. Id.
349. Presumably, this is because child pornographers were not as creative one or two

decades ago, and they had no reason to be. Prior to the 1977 Act, explicit depictions of
children engaged in a wide variety of sexual activities were readily available within more
than 260 different publications catering to pedophiles. S. REP. No. 438, supra note 39,
at 5, reprinted in 1978 U.S.C.C.A.N. at 43. Even with the 1977 Act in effect, child
pornographers were able to create child pornography with impunity provided they did not
meet the Miller test for obscenity. See supra note 50. Only in 1984 did Congress amend
the statute to remove the obscenity requirement. See supra note 101.
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Although there may have been a lack of legislative clarity in
drafting the statute, the congressional intent behind the federal child
pornography laws undoubtedly was to prevent children from being
sexually exploited by child pornographers."' Other indicia not
utilized by the Third Circuit on remand concerning the legislative
history and the language of the statute itself further support the
court's interpretation of the Act. Although the court correctly re-
fused to rely on recent legislative resolutions concerning the Act
and the Knox case because of their unreliability,35' the court could
have considered the legislative history of the 1984 amendments
contained in The Child Protection Act to bolster the analysis for its
interpretation and rationale based on congressional aim. First, Con-
gress' primary goal-to wipe out the child pornography industry in
an effort to protect children-was emphasized by almost all of the
members of Congress who testified at the 1977 Hearings and in
support of the 1984 amendments. 2 Furthermore, it is important
to recognize that "the main thrust of the Act is to protect children
and punish child abuse; it is not so much a measure created to
penalize pornography for its own sake. 353

In addition, the language used in the Act clearly demonstrates
Congress' intent to eradicate the child pornography industry by
outlawing all forms of child pornography. The term "simulated"
remains in the Act to modify each of the definitions of "sexually
explicit conduct," including "lascivious exhibition of the genitals
or pubic area." 354 During the congressional hearings for the 1984
amendments to the 1977 Act, two proposals suggested defining the
term "simulated" in the 1984 amendments. 5  Several lawyers and
members of Congress disagreed with these proposals and instead

350. See 123 CoNG. REC. 33,056 (1977) (the primary purpose of the child pornogra-

phy laws is to protect children from exploitation).
351. See supra note 322.
352. See, e.g., 1977 Hearings, supra note 40, at 74-75; 123 CoNG. REC. 33,043

(1977); 123 CONG. REC. 33,048-49 (1977); 129 CoNG. REC. 7198 (1984).
353. Weiss, supra note 33, at 330-332. Representative Hughes of New Jersey, a

sponsor of the 1984 Act, specifically stated that "this is a child protection law, a law
which punishes child abuse, not pornography." 129 CONG. REC. H9780 (1983).

354. 18 U.S.C. § 2256(2)(E) (1988 & Supp. IV 1992).
355. See supra notes 92-93, 107.
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stated that the term "simulated" should be left undefined in order
to prevent loopholes that imaginative pornographers might find.356

Senator Grassley agreed that the revised statute should preserve the
term "simulated" without definition in order to thwart the efforts
of child pornographers. 3" Senator Marriot also agreed that the
term simulated should remain undefined and emphasized that those
who would exploit children in the production of pornography
"would be very willing to take advantage of any loophole they
thought might be available to avoid prosecution. 358

Congress heeded these warnings and refused to limit the term
"simulated" to a precise definition when it enacted the 1984 amen-
dments to the statute.359 Concerned about potential loopholes with-
in the statute and intent on creating stringent legislation to wipe out
the child pornography industry, Congress also refused to provide
an affirmative defense for materials with literary, artistic, scientific,
social, or educational value. 36° Thus, the Act's proscription against
depictions containing simulated lascivious exhibition of the genital
or pubic area applies to certain panty-flashing videos, such as those
at issue in Knox. Such videos, by their nature, contain simulated
lascivious exhibitions of the genital or pubic areas of children and,
therefore, sexually exploit children in violation of the Act.

The court of appeals properly rejected the application of the
rule of lenity to Knox. Although Knox claimed that he did not
have fair warning that his conduct was criminal and that the rule
of lenity should have applied in his case, the rule of lenity is not
applicable unless there is a "grievous ambiguity or uncertainty in
the language and structure of the Act," 361 such that even after a
court has "seize[d] everything from which aid can be derived,"
including the language and structure, legislative history, and moti-

356. See supra note 94 and accompanying text.
357. See supra notes 96-98 and accompanying text.
358. See supra note 95 and accompanying text.
359. See supra notes 98-108 and accompanying text.
360. See supra note 109 and accompanying text.
361. Chapman v. United States, 500 U.S. 453, 463 (1991) (quoting Huddleston v.

United States, 415 U.S. 814, 831 (1974)).
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vating policies of the statute, it is still "left with an ambiguous
statute. 362

The Supreme Court has never required "that every permissible
application of a statute be expressly referred to in its legislative
history. ' 363 Rather, the Supreme Court has rejected narrow inter-
pretations of statutes when they are found to be "inconsistent With
Congress' general purpose" behind the Act.364 Furthermore, the
Supreme Court has stated that, "where Congress has manifested its
intent, we may not manufacture ambiguity in order to defeat that
intent., 365 As expressed above, the Third Circuit reasonably inter-
preted the term "lascivious exhibition" to apply to depictions of
clothed children in certain instances. Although its drafters did not
mention depictions of children who are not nude, the legislative
history of the Child Protection Act contains numerous statements
by members of Congress of their intention to close any loopholes
that pornographers might find in order to evade the Act.366 More-
over, as the court of appeals correctly concluded, Congress' general
purpose and motivating policies in legislating against child pornog-
raphy are consistent with the finding that Knox's conduct was a
violation of the Act.

B. The Dost Factors Apply When Determining "Lascivious
Exhibitions" of Clothed Children
1. The Dost Factors As Applied to the Facts in Knox

The court of appeals properly utilized the Dost factors in Knox.
The court of appeals noted that the question of whether the depic-
tion at issue visually exhibits the genitals or pubic area is a thresh-
old determination under Arvin. It significantly concluded, however,
that the Dost factors are not completely irrelevant to this threshold

362. United States v. Bass, 404 U.S. 336, 347 (1971) (quoting United States v.
Fisher, 6 U.S. (2 Cranch) 358, 386 (1805) (Marshall, C.J.)).

363. Moskal v. United States, 498 U.S. 103, 111 (1990).
364. id. at 113.
365. Bifulco v. United States, 447 U.S. 381, 387 (1980).
366. See supra notes 95-98 and accompanying text.
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determination. 367  Consideration of the multi-factor Dost test is
crucial to a complete analysis of the coverage of the Act, and Dost
provides an interpretation that will effectively counteract the in-
creasing creativity of child pornographers who attempt to betray
Congress' intention of protecting children against sexual exploita-
tion.

In the Dost case, the court set forth six factors to be considered
when determining whether a depiction constitutes a lascivious exhi-
bition.3 6

1 The court of appeals properly applied these factors to
Knox in conjunction with its newly articulated standard: that a
"'lascivious exhibition of the genitals or pubic area' of a minor
requires only that-the material depict some 'sexually explicit con-
duct' by the minor subject which appeals to the lascivious interest
of the intended audience. 3 69 This is an appropriate interpretation
of the. statute because very few images "where a minor's [pubic]
area is not fully exposed- will constitute a lascivious exhibition
since the fact that the child is clothed is a factor militating against
a finding of lascivious. '370 The totality of the factors present in the
Nather tapes-the minor's abbreviated attire, the spreading and
extending of their legs, their dancing or gyrating in a fashion indic-
ative of adult sexual relations, and the tapes' appeal to the lascivi-
ous interest of an audience of pedophiles---demonstrated that they
were prohibited child pornography under the Act.

Specific application of other Dost factors, as well as other rele-
vant factors, to the Nather tapes also would have been appropriate.
For instance, the focus of the depictions in the Nather tapes is
obviously on the child's pubic area, despite its being covered by
clothing. In addition, photographic or videotaped depictions of

367. United States v. Knox, 32 F.3d 733, 751 (3d Cir. 1994), cert. denied, 1994 WL
512613 (U.S. Jan. 17, 1995).

368. United States v. Dost, 636 F. Supp. 828, 832 (S.D. Cal. 1986), affd sub nom.
United States v. Weigand, 816 F.2d 1239 (9th Cir.), cert. denied, 484 U.S. 856 (1987);
see supra note 151 and accompanying text.

369. Knox, 32 F.3d at 747.
370. United States v. Knox, 977 F.2d 815, 823 (3d Cir. 1992), cert. granted, 113 S.

Ct. 2926, vacated and remanded, 114 S. Ct. 375 (1993), aff'd, 32 F.3d 733 (3d Cir. 1994),
cert. denied, 1994 WL 512613 (U.S. Jan. 17, 1995).
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children do not normally contain scenes consisting of focusing and
zooming in on his or her clothed genital or pubic area for extended
periods of time. These types of depictions may suggest a sexual
coyness to the viewer, even without the child dancing in a sexual
manner, since the child is allowing him- or herself to be filmed in
such an unnatural manner. Moreover, in addition to the Nather
brochures' assertions,37' the fact that some parts of the tapes fea-
tured a female child's body from the navel to the thighs 37 2 demon-
strates that these depictions were intended and designed to elicit a
sexual response in the intended viewer.

This conclusion should also take into consideration other factors
not mentioned by the court, but which seem relevant in this case
as required under the Dost test. Such factors include: the time the
photographer spent zooming up their skirts to view the children's
pubic areas; and the overall content of the tapes, including the
camera zooming in on the exposed nipple of one child. In addi-
tion, these children were apparently instructed by someone off-
camera to lift up their knees to allow the camera full view of their
panties.373 The contents of Knox's videotapes, therefore, meet the
Dost test and support a finding of a "lascivious exhibition."

2. The Third Circuit Properly Rejected the Justice Depart-
ment's "Posing or Acting Lasciviously" Requirement as
Inappropriate

The Justice Department's requirement in its second Supreme
Court brief that the child must be posing or acting lasciviously
would inappropriately limit the opportunities to prosecute child
pornographers under the Act. Although the Act requires a finding
of lasciviousness, a term to be applied by the courts but purposely
left undefined,374 the court of appeals correctly concluded that the
Dost factors do not hinge on the intent of the child subject.375

371. See supra note 191.
372. United States Brief (Days) at 5.
373. Supreme Court Brief of National Law Center for Children at 10; see supra note

193 and accompanying text.
374. See supra note 147 and accompanying text.
375. United States v. Knox, 32 F.3d 733, 747 (3d Cir. 1994), cert. denied, 1994 WL
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In addition, there is case law interpreting the Act that the court
of appeals could have utilized to further support its rationale that
lasciviousness is not solely dependent on the sexual posing or act-
ing of the child depicted.376 For instance, a depiction of a child
who is sleeping377 or drugged can still be illegal under the Act if
the camera is focused on the child's genital or pubic area or an
adult or another child is touching those areas. The child depicted
in this instance could not be said to have posed or acted for these
pictures, yet the offense to the dignity and privacy rights of the
child filmed in such a way is evident.. Such depictions still consti-
tute the sexual exploitation of the child under the Act. The Justice
Department's new "posing" requirement would have wrongly un-
dermined worthy prosecutions under the Act.

The court of appeals, however, seems to have failed to account
for depictions of children who may be filmed for Nather- type
tapes while sleeping or drugged. There may be a future issue
raised as to whether such a depiction could meet the Third Cir-
cuit's newly-articulated requirement that the material "depict some
'sexually explicit conduct' by the minor which appeals to the las-
civious interest of the intended audience. 378 Although a depiction
of a clothed sleeping or drugged child which lasciviously exhibited
that child genitals would be rare, future courts should recognize the
possibility. The child in such a depiction is not engaged in any
"sexually explicit conduct" intentionally or otherwise, but the
courts could find that the material depicts the child in such a man-
ner because of his or her position, setting, etc.

C. Policy Considerations: Protecting Our Children

The court of appeals correctly noted the significant policy rea-
sons, recognized by the United States Supreme Court, for prohibit-

512613 (U.S. Jan. 17, 1995).
376. See supra note 152 and accompanying text.
377. See United States v. Wolf, 890 F.2d 241, 242 (10th Cir. 1989) (depictions of

sleeping child whose nude lower body was photographed constituted child pornography);
see supra notes 169-174 and accompanying text.

378. Knox, 32 F.3d at 747.
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ing the type of videotapes found in Knox's possession. The Su-
preme Court has traditionally afforded greater latitude to the regu-
lation of pornographic depictions of children because of the com-
pelling interest in safeguarding the physical and psychological well-
being of minors, even in the area of constitutionally protected
rights.3 79 In Osborne v. Ohio, the Court noted that these materials
are later used by pedophiles to seduce other children into sexual
activity by a process known as "desensitizing." '38 Children who
are reluctant to participate in sexual activity or pose for a porno-
graphic picture can sometimes be convinced by viewing depictions
of other children participating in it.38' :

The Third Circuit correctly recognized that children suffer guilt
and emotional trauma from participating in depictions such as those
contained in the Nather tapes. This trauma is exacerbated by the
fear of knowing that the depictions are circulating throughout the
masses. 382 Whether these children's genitals and pubic areas are
covered or not, the children will suffer the psychological, mental,
and emotional harms that the Act and the Court's conclusions in

379. See New York v. Ferber, 458 U.S. 747, 756-57 (1982). In Ferber, the Court
noted that "[a] democratic society rests, for its continuance, upon the healthy, well-round-
ed growth of young people into full maturity as citizens," in concluding that child pornog-
raphy is a form of unprotected speech. Id. at 757 (quoting Prince v. Massachusetts, 321
U.S. 158, 168 (1944)). See also Ginsberg v. New York, 390 U.S. 629 (1968) (upheld
New York Law protecting children from exposure to non-obscene literature); FCC v.
Pacifica Found., 438 U.S. 726 (1978) (government's interest in the well-being of its youth
justified special treatment of indecent broadcasting received by adults as well as children);
Osborne v. Ohio, 495 U.S. 103 (1990) (prohibition against possession of child pornogra-
phy complies with First Amendment and is not overbroad).

380. 495 U.S. 103, 111-12 (1990); see also FINAL REPORT, supra note 1, at 649 (dis-
cussing the desensitizing process used by pedophiles to seduce children into sexual activi-
ty with them or to pose for pictures). In New York v. Ferber, the Court noted that chil-
dren who participate in the making of child pornography are often molested by adults in
conjunction with the making of these materials and are unable to develop healthy relation-
ships as they reach maturity. Ferber, 458 U.S. at 758-59 n.9.

381. FINAL REPORT, supia note 1, at 649.
382. "A child who has posed for a camera must go through life knowing that the

recording is circulating with the mass distribution system for child pornography .... [hie
must carry with him the distressful feeling that his act has been recorded for all to see."
Shouvlin, supra note 33, at 545. See also People v. Spargo, 431 N.E.2d 27, 31-32 (Il1.
App. 1982) (noting that the continuing fear of exposure is as damaging as the initial
sexual exploitation); FINAL REPORT, supra note 1, at 650. "Each time the pornography
is exchanged the children involved are victimized again." Id. at 651.
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Ferber and Osborne sought to prevent.8 3

A "lascivious exhibition" is difficult to define with clarity.384

Thirty years ago Justice Stewart experienced similar difficulty
when attempting to define obscenity.385 In Miller v. California,386

a majority of the Supreme Court finally agreed on a standard to be
used to evaluate whether adult pornography is obscene and set
forth a complex and restrictive test.387 Such restrictiveness, howev-
er, need not exist when the sexual objects depicted are children.388

The court of appeals' emphasis on United States v. Weigand,389 and
Judge Noonan's remarks regarding the privacy and dignity rights
of the child390 are significant in carrying out the congressional aim
and motivating policies behind the Act. The Act was designed to
protect children by prohibiting their sexual exploitation, and thus,
the court's consideration of these dignity and privacy rights of the
child was valid.39'

Although the court in Weigand was concerned with a depiction
of a nude child, the rationale applied in Weigand is also applicable

383. See United States v. Knox, 977 F.2d 815, 821 (3d Cir. 1992), cert. granted, 113
S. Ct. 2926, vacated and remanded, 114 S. Ct. 375 (1993), aff'd, 32 F.3d 733 (3d Cir.
1994), cert. denied, 1994 WL 512613 (U.S. Jan. 17, 1995). Although the trauma and
embarrassment experienced by a child when the child's genital and pubic areas are cov-
ered may be less than that of the child who is depicted nude in a "lascivious exhibition,"
the sexual exploitation of the child is still present in such a depiction. Thus, the govern-
mental interest in protecting children from being used in such depictions is the same. See
supra note 331 and accompanying text.

384. See United States v. Villard, 885 F.2d 117, 120-22 (3rd Cir. 1989).
385. Justice Stewart, in his concurring opinion in Jacobellis v. Ohio, stated, "I shall

not today attempt further to define the kinds of material I understand to be embraced
within [the Court's] shorthand description; and perhaps I could never succeed in intelligi-
bly doing so. But I know it when I see it. Jacobellis,.378 U.S. 184, 197 (1964)
(Stewart, J., concurring).

386. 413 U.S. 15 (1973).
387. See supra note 50 and accompanying text.
388. See New York v. Ferber, 458 U.S. 747, 761 (1982).
389. 812 F.2d 1239 (9th Cir. 1987), cert. denied, 484 U.S. 856 (1987). The Ninth

Circuit stated that the harms to the child-psychological, mental, and emotional-are
collectively "the consequential damages that flow from the trespass against the dignity of
the child." Id. at 1245.

390. See supra note 328 and accompanying text.
391. See supra note 328 and accompanying text.
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to depictions of clothed children, such as those in the tapes at issue
in Knox. The courts must address any depiction involving the
sexual exploitation of children and should apply the Act to encom-
pass Knox's tapes because the Act will not tolerate the offense to
the child.

Additionally, reason and common sense mandate that such
depictions be recognized as sexually exploitative. Children are
made aware at a very early age that their genitals and pubic areas
are private areas of the body and that such conduct is socially un-
acceptable. A child coerced by an adult photographer to engage in
such depictions presumably will feel violated, ashamed, and victim-
ized. Congress, in enacting the federal child pornography laws,
and the Supreme Court, in Ferber and Osborne, sought to protect
the child from this type of "invasion of the child's vulnerability."392

Failure to hold the depictions at issue in Knox to fall within the
parameters of the Act would, in effect, sanction the type of sexual
exploitation evident in the Nather tapes, and would encourage pro-
ducers and distributors to perpetuate the sexual abuse of children.3 93

Some argue that the Third Circuit's interpretation of the Act is
overbroad and infringes on the First Amendment rights of advertis-
ers, artists, film producers, and persons with innocuous photographs
or videos of children. 394 However, the adoption of this interpreta-
tion in future cases does not appear to be as troublesome as some
commentators presume. The Supreme Court has "insisted that the
overbreadth involved be 'substantial' before the statute involved
[is] invalidated on its face."395 Parents and clothing advertisers do
not, as a regular course of conduct, photograph or videotape the
pubic area of their children or child models, respectively, so as to
produce a depiction that can fairly be said to be a graphic and

392. See United States v. Knox, 977 F.2d 815, 821 (3d Cir. 1992), cert. granted, 113
S. Ct. 2926, vacated and remanded, 114 S. Ct. 375 (1993), aft'd, 32 F.3d 733 (3d Cir.
1994), cert. denied, 1994 WL 512613 (U.S. Jan. 17, 1995) (citing Weigand, 812 F.2d at
1245).

393. See Supreme Court Brief of National Law Center for Children at 22-27.
394. See supra notes 293-294 and accompanying text.
395. Ferber, 458 U.S. at 769.
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unnatural focus or close-up of these areas.396 Film producers also
will not be unduly burdened since using body doubles for scenes
involving children engaged in "sexually explicit conduct" as de-
fined by § 2256 is already an acceptable practice in the industry.397

In addition, as the court of appeals emphasized in its decision,
the requirement of lasciviousness within the Act will always be the
limiting principle when determining whether a particular depiction
constitutes a "lascivious exhibition." The Act's prohibition against
lascivious exhibitions of the genital or pubic areas of clothed chil-
dren, when utilized on a case-by-case basis, has a legitimate reach
which overshadows its arguably impermissible applications. It is
the responsibility of future courts to protect children from the har-
mful effects of being sexually exploited by pornographers in accor-
dance with the primary purpose underlying the Act. The Third
Circuit has articulated the appropriate interpretation of the Act to
combat this new wave in child pornography. Adoption of the
Third Circuit's interpretation by future courts will stamp out the
Nather-type of child pornography in its infancy, rather than permit
pornographers and those who buy, reproduce, sell or exchange
child pornography, such as Knox, to frustrate the intended purpose
of the Act and sexually exploit countless children.

CONCLUSION

How can children whose pubic areas are covered be sexually
exploited in visual depictions? The Nather tapes speak for them-
selves and illustrate just how inventive child pornographers can be
in trying to evade federal child pornography laws. The United
States Court of Appeals for the Third Circuit, however, has articu-
lated the proper interpretation of the Act based on its' language,

396. Supreme Court Brief of National Law Center for Children at 13.
397. Josephine R. Potuto, Stanley + Ferber = The Constitutional Crime of At-Home

Child Pornography Possession, 76 KY. L.J. 15, 42 n. 112 (1987-1988) (discussing the use
of body doubles by major motion picture companies, particularly noting the use of a body
double for Brooke Shields' role in The Blue Lagoon); see also Ferber, 458 U.S. at 763
& n.16. (stating that a person over the statutory age who perhaps looked younger could
be utilized in the making of scenes which could be considered illegal under the Act).
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legislative history, and motivating policies. These factors demon-
strate that the Act prohibits the unnatural, extended close-up depic-
tions of a child's clothed pubic area contained in the sexually ex-
ploitative Nather tapes, and it does so without unconstitutional
overbreadth. Future courts should adopt the Third Circuit's inter-
pretation of the Act to both protect children and curb this new
child pornography. It is only by utilizing this interpretation of the
Act that the courts will succeed in carrying out Congress' intent to
protect children against sexual exploitation.

Annemarie J. Mazzone


