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I have spent a great deal of time pushing for Congress to address the issue of Presi-
dential succession, beginning with a Special Order in December, 2000. 1 am happy
to see it is being taken seriously today and more importantly that it is being ad-
dressed in a bipartisan manner. There is no Democratic or Republican platform
plank on Presidential succession. It is not an issue we discuss with swing voters
in Ohio. It is an issue that requires careful study and good policy. Although we may
have different opinions and solutions, those differences are not partisan.

I would also like to thank all the experts who have come here today. These are
some of the premier minds in the country on constitutional and succession issues,
and it is important we hear their insights on how to best solve the problems of Pres-
idential succession.

One thing to emphasize is this is a problem we can address without amending
the Constitution. Article 11, Section 1 provides: “Congress may by Law provide for
the Case of Removal, Death, Resignation or Inability, both of the President and Vice
President . . .” However, Congress has not substantially legislated on this matter
since the Presidential Succession Act of 1947.

Currently, if the President dies, the Vice President becomes President. If the Vice
President’s office is vacant, than the Speaker of the House ascends to the Presi-
dency. After that is the Speaker Pro Tempore, and following that are the members
of the Cabinet in the order of department creation, excluding the Secretary of Home-
land Security who has not yet been added to the list. This same order applies when
the Presidency is temporarily vacant under the 25th Amendment.

What is most important here is continuity and legitimacy: continuity of the policy
program selected quadrennially by the voters, and the unambiguous right of a single
person to serve as our legitimate president. Unfortunately, our current law falls far
short of achieving these objectives.

CONTINUITY OF POLICY

The will of the people would be subverted if a Congressional leader of a different
party ascended to the Presidency, and completely reversed the course of government
set by the elected administration. Current law could mislead terrorists into believ-
ing that by killing the President and Vice President, they could alter US policy.

In 1865, John Wilkes Booth organized a conspiracy which not only killed Lincoln,
but attempted to kill Vice President Andrew Johnson and wounded Secretary of
State William Seward. Can we be certain that Osama Bin Laden would be less am-
bitious?

Perhaps worse than a shift in policy is the fear of such a shift. If the office of
the Vice President is vacant and the President is disabled, the Cabinet may fear
exercising the 25th Amendment because the Speaker of the House could alter policy
in a way that the President disagrees with. Would a President take a leave, say for
an operation, vesting the Presidency temporarily in the other party?

Had Gerald Ford not been promptly confirmed as Vice President, who is to say
that President Nixon would have resigned his office when he did, turning the Presi-
dency over to Speaker Albert, a Democrat. If President Nixon had been impeached,
would the Senate have tried him in a non-partisan manner, knowing Speaker Albert
was next in line?

Speaker Albert could have used his power to slow down the confirmation of Mr.
Ford, believing that eventually Mr. Nixon would be removed from office, giving him
the Presidency. We were fortunate to have a man of integrity serving as Speaker—
we should always be so lucky, but we cannot count on that fortune.

CLEAR LEGITIMACY OF A SINGLE PERSON TO SERVE AS PRESIDENT

Nothing is more important than making sure that whoever succeeds to the Presi-
dency is seen as the legitimate leader of this country. Under current law, there are
scenarios where one catastrophe could result in as many as four claimants to the
Presidency.

Unfortunately, a discussion of Presidential Succession requires us to assume mor-
bid events. So, please bear with me. Imagine that the President and Vice-President
are at the Capitol for an official event. A disaster occurs resulting in the death of
the President, Vice President, Speaker of the House and President Pro Tem of the
Senate.

Under current law, the Secretary of State would become the President. However,
if the Senate acted quickly to name a new President Pro Tempore, she would
“bump” the Secretary of State to become President. Once the House elects a new
Speaker, the new Speaker would “bump” the Senate President Pro Tempore, who
would then become a private citizen, having given up her Senate seat to serve as
President for just a few days.
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The new President—the former Speaker of the House—might not nominate a
Vice-President under the 25th Amendment. Because, once confirmed, the new Vice
President, now a “prior-entitled individual” would “bump” the former Speaker and
become the President. Needless to say four Presidents resulting from one catas-
trophe would lead to a great deal of confusion. That confusion would only be ampli-
fied should one of these figures not abide by the law or challenge the succession
laws in court. All of the outcomes outlined above represent the leading interpreta-
tion of the current statutory scheme. However, each of the temporary Presidents
could make a credible claim to retaining the Presidency.

When it comes to Presidents—one is good; more than one is not better. Especially
not at a time of national discord or international challenge.

OTHER AREAS

There are a few other problems that I will briefly highlight here that should be
considered.

The current line of succession does not include anyone who resides primarily out-
side of Washington, DC. Should the worst happen in our capital city, there would
be no civilian leader to become commander in chief.

If a party nominee dies the day before the general election—will the people know
who they are voting for? What if the winner of the Electoral College dies before the
counting of the votes in early January—will the Vice President-elect become the
President-elect? What if the President-elect and Vice-President elect both die after
the Electoral College meets, but before the inauguration?

These are just a few short examples. In a post 9/11 world, our presidential succes-
sion system should be as solid as the barriers around the Capitol.

SHERMAN BILL

Last year, I introduced a Presidential Succession Act, H.R. 2749, which was my
first step in solving these problems. Since then, I have been working with Members
of both parties and both chambers, as well as academic experts, to improve my legis-
lation and I am now prepared to introduce a new bill that I believe can rectify vir-
tually all of the current problems, without amending our constitution. My hopes is
that members of this subcommittee will either join me in introducing the new bill
and/or would work with me on a bill they might introduce.

First, the line of succession should run through the Cabinet Officers, not through
the Congressional leadership. This is included in my draft and in a bill introduced
by Senator Cornyn in the Senate. This insures that the philosophy selected by the
electorate governs for four years: it also avoids the bizarre situation where a Speak-
er would have to resign from the House to serve as temporary President for only
a few hours, perhaps while the President undergoes surgery. It allows a President
to take a leave of absence with peace of mind—knowing the opposing party will not
“take over.” Finally, it eliminates any conflict of interest as a Speaker guides the
House, either through an impeachments, or through the confirmation of a replace-
ment Vice President under the 25th Amendment.

Second, my new legislation adds five ambassadors to the end of the succession
list. In my view, the best ambassadors for this are the United Nations Ambassador
(who in some Administrations has “cabinet rank”), followed by the ambassadors to
the four other permanent members of the United Nations Security Council. These
five ambassadors are probably the five top executive branch officials who do not re-
gide in the Washington, DC area.

DEALING WITH THE TRANSITION PERIOD

We face unique vulnerabilities between the day the political parties select their
respective nominees and the day we have sworn in a new President, and Vice Presi-
dent, and at least several new Cabinet secretaries. New legislation should deal with
each phase of this transition period.

First, there is the period between the conventions and the day the Electoral Col-
lege meets in early December. Voters should know, and electors should pledge, that
if the Presidential Nominee dies, the party’s electors will vote for its vice presi-
dential nominee for President. Likewise, each party should have a third and fourth
person on the list, publicly announced by the Presidential Nominee so that voters
will know, and electors will feel themselves bound. Anything less would lead to
voter confusion if there was one or two assassinations just before Election Day, or
might lead a party’s electors to split their votes if there were assassinations, just
after Election Day. A section of my proposed legislation urges the parties to list
their third and fourth and fifth in line; preferably such announcement will be made
at or before the convention by the Presidential nominee.
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Many scholars believe that the Electoral College cannot meet a second time, thus
leaving us vulnerable between the date it meets and the date the new President is
sworn in, and even until a good number of the new President’s Cabinet officers are
confirmed. A resolution introduced by Senators Cornyn and Feinstein in the other
body, a similar resolution I introduced in the House, and a section of the proposed
legislation would urge the President-elect to name, and the Senate to act on, many
Cabinet nominations soon after the election. Under my legislation, these new Cabi-
net members, named by the President-elect and confirmed by the Senate, would
then stand in the line of succession. They would succeed to the Presidency if the
President-elect, and Vice President-elect, died before, on or after Inauguration Day.

Ideally, just after the Electoral College meets, the President-elect would transmit
to the outgoing President names of individuals that he or she is planning on ap-
pointing to at least some Cabinet posts. Those the outgoing President finds accept-
able would be sent to the Senate for confirmation. At least one of these figures could
be confirmed prior to the inauguration and kept in a secure location during the cere-
mony as is done with the State of the Union.

There is of course the risk that the outgoing and incoming President, or the Sen-
ate, are not obliging so that there are no Cabinet officers to succeed to the Presi-
dency. In this case only, we should turn to Congressional Leadership. But, to ensure
continuity of policy, the Congressional leaders at the end of the presidential succes-
sion list, would be designated by the President-elect prior to taking office. After the
casting of the Electoral votes, the President Elect would file with the Clerk of the
House and the Secretary of the Senate which House leader, Speaker or Minority
Leader, and which Senate Leader, Majority or Minority Leader, they want to suc-
ceed them should the worst happen. This notification would be effective at Noon on
inauguration day. The President-elect (or President after Inauguration) could
change the designation by filing replacement documents; this might occur if a Mi-
nority Leader became Speaker due to a change in majority.

CONCLUSION

I have been reaching out to scholars, some of whom are with us today, to discuss
my bill and make sure it is the strongest piece of legislation possible. I would like
to submit two letters of support I have received into the record.

The foregoing scenarios can seem far-fetched and macabre. But the nuclear age
and the age of terrorism have thrust them upon us.

Again Mr. Chairman, thank you for holding this hearing.

Mr. CHABOT. Thank you very much. And I'll thank all the wit-
nesses for their testimony.

I'd ask unanimous consent to include in the record some mate-
rials that Senator Cornyn, who is the Chairman in the Senate of
the Subcommittee on the Constitution, we'll include those items in
the record.

[The prepared statement of Mr. Cornyn follows:]

PREPARED STATEMENT OF THE HONORABLE JOHN CORNYN, A U.S. SENATOR FROM
THE STATE OF TEXAS

I want to congratulate Chairman Sensenbrenner, Chairman Chabot, and Rep-
resentative Sherman for today’s important hearing on the Presidential Succession
Act. Thank you for the opportunity to submit these written remarks.

On Tuesday, September 16, 2003, Senator Lott and I co-chaired a joint hearing
of the Senate Judiciary Committee and the Senate Rules Committee to explore prob-
lems with the current Presidential succession law. I have also chaired a number of
other hearings to discuss the continuity problems facing the institution of Congress.
I convened these hearings because 1 am deeply concerned that, years after the ter-
rorist attacks of September 11, 2001, Congress still has not taken the steps nec-
essary to ensure that the vital institutions of our government will continue to oper-
ate on behalf of the American people even in the wake of a catastrophic terrorist
attack.

REFORM OF THE PRESIDENTIAL SUCCESSION ACT OF 1947

Constitutional scholars across the political spectrum—including distinguished
Yale Law Professor Akhil Amar, who appears before your committee today—have
condemned the current Presidential succession law as one of the worst-drafted laws
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on the books today. They have repeatedly expressed that current law is unconstitu-
tional, unclear, and incapable of ensuring continuity of the Presidency at all times.

Everyone should agree that terrorists should not have the ability to choose our
government. They should not be able to shut down our government, or to give con-
trol of the government to a different political party, by conducting a terrorist attack.
Yet under current law, we are faced with precisely that possibility.

This situation is dangerous and intolerable. We must have a system in place, so
that it is always clear—and beyond all doubt—who the President is, especially in
times of national crisis. Yet our current succession law badly fails that standard.
Imagine the following scenarios:

e The President and Vice President are both killed. Under current law, next in
line to act as President is the Speaker of the House. Suppose, however, that
the Speaker is a member of the party opposite the now-deceased President,
and that the Secretary of State, acting out of party loyalty, asserts a com-
peting claim to the Presidency. The Secretary argues that members of Con-
gress are legislators and, thus, are not “officer{s]” who are constitutionally eli-
gible to act as President. Believe it or not, the Secretary has a strong case—
in fact, he can cite for support the views of James Madison, the father of our
Constitution, who argued this very point in 1792, as well as legal scholars on
the left and right. Who is the President? Whose orders should be followed by
our armed forces, by our intelligence agencies, and by our domestic law en-
forcement bureaus? If lawsuits are filed, will courts take the case? How long
will they take to rule, how will they rule, and will their rulings be respected?

e Or imagine that, once again, the President and Vice President are killed, and
the Speaker is a member of the opposite party. This time, however, the
Speaker declines the opportunity to act as President—in a public-minded ef-
fort to prevent a change in party control of the White House as the result
of a terrorist attack. And imagine that the President pro tempore of the Sen-
ate acts similarly. The Secretary of State thus becomes Acting President. In
subsequent weeks, however, the Secretary takes a series of actions that upset
the Speaker. The Speaker responds by asserting his right under the statute
to take over as Acting President. The Secretary counters that he cannot con-
stitutionally be removed from the White House by anyone other than a Presi-
dent or Vice President, because under the Constitution, he is entitled to act
as President “until the disability [of the President or Vice President] be re-
moved, or a President shall be elected.” Confusion and litigation ensue. Who
is the President?

e Or imagine that the President, Vice President, and Speaker are all killed,
along with numerous members of Congress—for example, as the result of an
attack during the State of the Union address. The remaining members of the
House—a small fraction of the entire membership, representing just a narrow
geographic region of the country and a narrow portion of the ideological spec-
trum—claim that they can constitute a quorum, and then attempt to elect a
new Speaker. That new Speaker then argues that he is Acting President. The
Senate President pro tempore and the Secretary of State each assert com-
peting claims that they are President. Who is the President?

e Or finally, notice that the President, Vice President, Speaker, Senate Presi-
dent pro tempore, and the members of the Cabinet all live and work in the
greater Washington, D.C. area. Now, imagine how easy it would be for a cata-
strophic terrorist attack on Washington to kill or incapacitate the entire line
of succession to the Presidency, as well as the President himself. Who is the
President?

In every one of these scenarios, we do not know for sure who the President is—
a chilling thought for all Americans. In an age of terrorism and a time of war, this
is no longer mere fodder for Tom Clancy novels and episodes of “The West Wing.”
These nightmare scenarios are serious concerns after 9/11. On that terrible day, fed-
eral officers ordered a dramatic evacuation of the White House, even shouting at
White House staffers: “Run!” On that day, the Secret Service executed its emergency
plan to protect and defend the line of Presidential succession—for the first time ever
in American history, according to some reports. And in subsequent months, the
President and Vice President were constantly kept separate, for months and months
after 9/11, precisely out of the fear that continuity of the Presidency might other-
wise be in serious jeopardy.

Senator Lott and I have introduced legislation (S. 2073) to reform our Presidential
succession system, to help ensure that we have answers to these disturbing ques-
tions, and to prevent any of these nightmare scenarios from ever coming true. Like-
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wise, Representatives Sherman, Cox, and others have introduced proposals to re-
form the Presidential Succession Act. It is time for Congress to debate and vote on
these bills.

RESOLUTION TO ENSURE SMOOTH PRESIDENTIAL TRANSITIONS

1 have also introduced a resolution (S. Res. 419) to deal with the special problems
of Presidential succession that could arise during a particular window of vulner-
ability—the period of time surrounding the inauguration of a new President. And
I am especially pleased that Senator Feinstein and Representative Sherman have
lent their names and support to this effort. After all, members of both parties should
agree that terrorists should never be able to determine, by launching a terrorist
strike, which party controls the White House.

Imagine that it is January 20, the inauguration date for a new incoming Presi-
dent. The sun is shining, and the American people are watching. The new President
and Vice President sit on the center platform just steps away from the Capitol Ro-
tunda, joined by American and foreign dignitaries, including leaders of both Houses
of Congress. It is a beautiful day—but as national security and continuity of govern-
ment experts have long recognized, it is also a window of vulnerability. If terrorists
launched a successful strike on Inauguration Day, it could wipe out not only our
new President, but also the first three people who are in the line of Presidential
succession under our current Presidential succession statute—the Vice President,
the Speaker of the House, and the President pro tempore of the Senate.

What happens next?

Well, imagine that the election of the prior year had resulted in a change of polit-
ical party control of the White House. During previous Presidential transition peri-
ods, a new incoming President has had to serve with Cabinet members from the
prior Administration—including sub-Cabinet officials from the prior Administration
acting as Cabinet members—for at least some period of time. That means that, in
the event of a successful inaugural day attack, the official who could rise to become
Acting President, perhaps serving for four full years, could very well be a member
of the outgoing Administration—indeed, a member of the political party that the
American people expelled from office at the most recent election. In effect, terrorists
have successfully determined the political party that controls the White House.

There is a solution. An incoming President cannot exercise the constitutional pow-
ers of the President, in order to ensure a smooth transition of Government, until
noon on the 20th day of January, pursuant to the terms of the Twentieth Amend-
ment of the Constitution. Accordingly, cooperation between the incoming and the
outgoing President is the only way to ensure a smooth transition of government.
Whenever control of the White House shall change from one political party to an-
other, the outgoing President and the incoming President should work together, and
with the Senate to the extent deemed appropriate by the Senate, to ensure a smooth
transition of executive power, in the interest of the American people. Accordingly,
the resolution establishes a non-binding protocol—a protocol with three parts.

First, the resolution states that an outgoing President should consider submitting
the nominations of individuals to the Senate who are selected by the President-elect
for offices that fall within the line of succession. Under the current Presidential suc-
cession statute (3 U.S.C. §19), that means the members of the Cabinet, defined as
the heads of the statutory executive departments (5 U.S.C. §101).

Second, the resolution provides that the Senate should consider conducting con-
firmation proceedings and votes on Cabinet nominations, to the extent deemed ap-
propriate by the Senate, between January 3 and January 20 before the Inaugura-
tion. Of course, nothing in the resolution purports to alter the constitutional powers
of either the President or the Senate, and indeed, nothing in this resolution could
constitutionally do so.

And third, the resolution encourages the outgoing President to consider agreeing
to sign and deliver commissions for all approved nominations on January 20 before
the Inauguration—all to ensure continuity of government.

This resolution has received strong support amongst experts in the fields of con-
tinuity of government and constitutional law. This is a truly nonpartisan effort, so
I am particularly pleased that the resolution is so enthusiastically supported by con-
stitutional legal experts like Walter Dellinger, Cass Sunstein, Laurence Tribe, Mi-
chael Gerhardt, and Howard Wasserman.

Throughout history, Congress has acted consistently and in a bipartisan fashion
to encourage measures to ensure the smooth transition of Executive power from one
President to another. Think, for example, of the Presidential Transition Act of 1963,
and its subsequent amendments. In that Act, Congress concluded that “[t]he na-
tional interest requires” that “the orderly transfer of the executive power in connec-
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tion with the expiration of the term of office of a President and the inauguration
of a new President . . . be accomplished so as to assure continuity in the faithful
execution of the laws and in the conduct of the affairs of the Federal Government,
both domestic and foreign.” Congress further concluded that “[alny disruption occa-
sioned by the transfer of the executive power could produce results detrimental to
the safety and well-being of the United States and its people.” Accordingly, Congress
expressed its intent “that appropriate actions be authorized and taken to avoid or
minimize any disruption” and “that all officers of the Government so conduct the
affairs of the Government for which they exercise responsibility and authority as (1)
to be mindful of problems occasioned by transitions in the office of President, (2)
to take appropriate lawful steps to avoid or minimize disruptions that might be oc-
casioned by the transfer of the executive power, and (3) otherwise to promote or-
derly transitions in the office of President.” This resolution embodies the same spirit
expressed in the Presidential Transition Act.

I hope that today’s hearing will prove to be an integral step in a longer process
in both Houses of Congress of ensuring that our more than 200-year experiment in
self-government will never perish from this earth. In an age of terrorism and a time
of war, few things could be more important than ensuring that the United States
government—the nation’s most vital instrument of national security—is failsafe and
foolproof, against even the most devious and destructive of terrorist plots. Nobody
likes to plan for their demise, but failure to do so is foolish and dangerous. We must
begin the process of sending the message to terrorists that there is nothing they can
do to stop the American government from securing freedom here and around the
globe. Twenty years ago, after nearly killing Prime Minister Margaret Thatcher and
leading members of her government, I.LR.A. terrorists issued a chilling threat: “Re-
member, we only have to be lucky once. You have to be lucky always.” The Amer-
ican people should not have to rely on luck. The terrorist attacks of September 11
did not succeed in decapitating our government. But we may not be so lucky the
next time.

Mr. CHABOT. I now recognize myself for 5 minutes for the pur-
pose of asking questions.

Mr. Sherman, I'm going to give you 2 of my first 5 minutes right
here to continue what you would like to—whatever points you'd
like to make that you didn’t have an opportunity to make in your
statement.

Mr. SHERMAN. Thank you for your graciousness, Mr. Chairman.

Most scholars believe that the electoral college cannot meet a
second time, thus, creating a unique vulnerability between when
the Electoral College meets and when the new President is sworn
in and when the new President has some Cabinet officers who are
confirmed. A resolution introduced by Senators Cornyn and Fein-
stein, a similar resolution I introduced in the House, and a section
of the proposed legislation, would urge the President-elect, right
when—right after the Electoral College meets, to transmit to the
then-serving President the names of individuals that he or she is
planning to appoint to at least some of the Cabinet offices. Those
that the then-serving President finds acceptable would be sent to
the Senate for confirmation, and these new Cabinet officers would
be in line of succession. At least one of these new Cabinet officers
would be held in a secure area during the inauguration ceremony
just as we hold a Cabinet officer in a secure area during the State
of the Union address.

There is of course the risk that the outgoing President, the in-
coming President and the Senate will not cooperate, and there will
be no Cabinet officers available on January 20th when the new
presidency begins. In that case alone we should turn to congres-
sional leadership. I realize that might be subject to some challenge,
but this is a highly unlikely circumstance. But even then, the con-
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gressional leader called upon should be one designated by the
President-elect. After the casting of the Electoral College votes, the
President-elect could file with the Clerk of the House and the Sec-
retary of the Senate, a document indicating which House leader,
the Speaker or the minority leader, which Senate leader, the ma-
jority leader or the minority leader, would succeed if the worst
could happen.

Thank you for the time.

Mr. CHABOT. Thank you. Thank you very much.

I've got 3 minutes left of my questioning. Let me just go to a cou-
ple other issues real quick. Would any of the Members like to com-
ment on—I had heard the speculation or possibility of including
governors in the line of succession. Would any of the Members like
to address what they might think about that idea? Mr. Baker?

Mr. BAKER. There are constitutional problems associated with
that. I believe under the current system without a constitutional
amendment and assuming that State law permits it, because there
are some State law issues that might prevent it, there may be a
way for a President to federalize a State governor, as the com-
mander in chief of the State’s National Guard, as a Federal officer.
That would then make that person an officer of the United States.
You would have to amend the statute to provide for it, so I think
it could be worked out. It’s not free from constitutional doubt, but
at a minimum it’s at least as constitutional as the present set of
arrangements.

Mr. CHABOT. Any other thoughts on that that anybody would like
to share? Yes, Mr. Amar?

Mr. AMAR. If one of the ideas is geographic, that this, the Capitol
is a special target and that it’s useful to have someone sort of, as
it were, in the line of succession but very much out of the line of
fire, the idea of an Assistant Vice President, someone just des-
ignated to be in the line of succession but out of the line of fire,
perhaps a former President. Think of it as the succession version
of the designated hitter, who doesn’t basically—who’s not actually
out there on the field most of the time, but 1s basically held back
in reserve to do one and only one thing, which is to provide the
American people a real sense of assurance and security, and maybe
even familiarity in this highly-unusual event, including even the
past President.

Mr. CHABOT. Thank you. I've got about a minute left.

Let me ask the three panel members here. I don’t know if you've
all had a chance to read Mr. Sherman’s proposal, but do any of you
have—are there any things that concern you about that or any
changes that you all think should be made in that?

Mr. AMAR. I think the Congressman has really done a lot of very
fine work, and I want to thank him and commend him for helping
to bring visibility to it. And I do think in very, very highly unusual
situations where you really try to have Cabinet succession, officer
succession, and everyone’s gone, I think only a real constitutional
zealot, maybe without good judgment, would say you can’t have
congressional leaders in that circumstance because the Constitu-
tion really isn’t a suicide pact, and so I think I appreciate sort of
the prudence involved there.
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Of course, there are other constitutional scholars, so there might
be questions raised, but we’d be in such an unusual situation,
who's going to even be around to raise the questions if we've gone
through that many people?

Mr. CHABOT. Mr. Neale, did I see you going for your button
there?

Mr. NEALE. Right. There are so many options and so many possi-
bilities and what-ifs involved in this process, and I think that Mr.
Sherman has exhaustively reviewed them, and I think has pro-
vided for almost any conceivable contingency in his proposed legis-
lation.

Mr. CHABOT. Mr. Baker?

Mr. BAKER. I have not read it closely, and I intend to do it, but
I'm in substantial agreement from everything that I've seen. It's
certainly a huge step in the right direction, and I applaud the Con-
gressman for doing it.

There’s one issue that I think is very important, and it’s also
where I and Professor Amar disagree, but it’s an issue I mentioned
of the good bumping versus the bad bumping. I do think that it is
necessary to provide in the case of Cabinet succession, to allow a
more senior Cabinet officer, who is temporarily unavailable. On
September the 11th Colin Powell was in South America. If we had
had to make instant command decisions within 10 minutes, some-
body had to give the order, do we shoot down this other airliner,
and the military had gone to Treasury Secretary Paul O’Neill and
he had made that decision, he would be acting President. My view
is in that kind of extreme situation, the more senior this person
who is authorized and contemplated by Congress as becoming act-
ing President should do so when they become available.

So with that one qualification, that I think we need to provide
for bumping by a pre-existing more senior officer who’s not avail-
able at the time, I'm in general agreement with what Congressman
Sherman has proposed.

Mr. AMAR. I'm not sure we disagree actually on that for the same
prudential reason, that’s, you know, very unusual, and only a pur-
1st might say——

Mr. CHABOT. Thank you very much.

Mr. SHERMAN. Mr. Chairman, if I could just quickly comment on
that.

Mr. CHABOT. Yes.

Mr. SHERMAN. I think the legislation will conform to Mr. Baker’s
objective, and the one idea put forward by the panel that is not in
my legislation is the creation of a new officer, whether Second Vice
President or Minister, I think it’s a fine idea. I'm just not sure—
I don’t know whether it would sell with the Committee or not. If
you want to create new officers, I'm all for it.

Mr. CHABOT. All right. We just created some additional judges in
the 9th Circuit. [Laughter.]

The gentleman from New York is recognized for 5 minutes.

Mr. NADLER. Thank you.

Let me start by commending Congressman Sherman for giving it
all of this thought and coming up with some very interesting ideas,
and also expressing my satisfaction at hearing two members of the
panel express the view that in a time of crisis there would be no
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people with a lack of judgment who would come forward despite
the situation. I'm not so sure that’s true. I think you have to antici-
pate that there will always be people with lack of good judgment
who may be purists or whatever, and nail things down.

Let me ask—I'm not sure who this question is directed to, so
anybody take it. In talking about the Cabinet officer or the person
in line of succession who's, quote, “not available,” who's out of
Washington, let’s say.

Why would being away from Washington preclude a statutory of-
ficer from assuming the presidency, especially in this world of mod-
ern communications? Even almost 40 years ago, Vice President
Johnson was sworn in in an airplane in Dallas. Now, yes, if some-
one were in Antarctica or incommunicado in Vienna or something—
I don’t know why he’d be incommunicado—be out of the country,
yeah, but in most circumstances doesn’t have to be in Washington.

Mr. BAKRER. Congressman, if I can respond to that because I've
dealt with that.

Mr. NADLER. Please.

Mr. BAKER. 1 agree in principle, but circumstances change. And
what’s striking, if you look at the accounts of what happened on
the day President Reagan was shot—and this is only 25 years
ago—we had a Vice President who was in transit back to Wash-
ington, and there was no really effective communication between
him and the members of the Cabinet at the time. And essentially
they were making decisions in the Situation Room without the Vice
President, apparently because they couldn’t effectively commu-
nicate. So there may be situations where the military in particular
has a time urgent requirement to make a decision for an order——

Mr. NADLER. Do you shoot down the plane?

Mr. BAKER. Do you shoot down the plane? And the Secretary of
the Treasury—the Secretary of State, Colin Powell, who may be in
South America in a meeting, they can’t get to him right away, you
need authority immediately. But the Treasury Secretary is down
the street. We've got him on the phone. He makes that decision,
under the existing statute he becomes the President——

Mr. NADLER. But then the question becomes—I understand that,
and that makes sense. And then the question becomes, okay, Colin
Powell is in South Africa, you can’t get hold of him right away. The
Treasury Secretary is supposed to be giving a speech at some col-
lege in New Jersey at 10 o’clock, but you're not exactly sure where
he is at the moment, maybe in his former law partner’s office
shooting the breeze before he gives a speech. Who makes the deci-
sion whether to get in touch with him, or jump to the next guy
who’s standing in the next room?

Mr. BAKER. I think that has to be, you know, a good faith deci-
sion made by the people in the Executive Branch, in the White
House, if there is a White House left. I mean I understand that
FEMA has procedures in place to deal exactly with this kind of sit-
uation, but you go down the line. We try to—and I understand that
the Office of Legal Counsel has issued advisory opinions within the
Administration about how to deal with this kind of situation. I
think there must be a good faith effort made to reach the first per-
son, the most senior person available, but there are going to be sit-
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uations where the more senior person is simply not available at the
time.

Mr. NADLER. I understand. My question was, who makes the de-
cision that that person is or is not available, and therefore jumping
to the next guy, and what happens if someone questions that deci-
sion?

Mr. AMAR. I have one thought about this, that—which is—and it
maybe avoids any constitutional problem. The Secretary of State in
that scenario is the acting President, and until he is actually—
whether we can’t reach him or not, until we know that he’s dead
or he’s turned it down, he’s the acting President, and so we don’t
even have bumping. But he may have predesignated—and it would
be a requirement in effect that he predesignate someone to act by
proxy. This body understands the idea of proxy, and presum-
ably:

Mr. NADLER. We pretend that it doesn’t usually, but okay.

Mr. AMAR. And there’s still pairing and other things or maybe
not. But you could imagine basically the other person isn’t really
quite technically acting President but he is the proxy delegatee of
the person who's first in line.

Mr. NADLER. Thank you.

I yield back.

Mr. CHABOT. The gentleman yields back.

The gentleman from Iowa, Mr. King, is recognized for 5 minutes.

Mr. KiNG. Thank you, Mr. Chairman.

I'd like to thank all the witnesses for your testimony. This is an
intriguing subject matter, and I particularly appreciate Representa-
tive Sherman’s look into this and how it’s intrigued you all.

Some of these questions intrigue me as well, and I'll maybe work
backwards through some of this testimony and direct my first ques-
tion to Mr. Sherman. And that is, the direction of how the electors
might vote in the event of a disaster in the case of a Vice Presi-
dent, and this is a case that you referenced. Do we have a statutory
or constitutional direction for electors today when they vote for the
President?

Mr. SHERMAN. At the present time there are a number of States
who have statutes of questionable constitutionality, requiring the
electors to be faithful. Just in our last election one elector from the
District of Columbia, I believe, abstained rather than voting for the
Democratic nominee, to which he or she was pledged, and I'm not
sure that any new statute should change the freedom of electors.
What controls them and makes them faithful for the most part is
they are representatives of a party that has given them widely-ac-
cepted direction. You can go to any Democrat and say, “Who’s your
nominee for President?” and they know who it is, and Vice Presi-
dent. Likewise in the Republican Party.

If—I think you maximize the likelihood of electors being faithful
to a plan if they know what the plan is.

Mr. KING. But in those events that electors have broken from
that tradition have been extraordinarily rare.

Mr. SHERMAN. Very rare.

Mr. KING. And if we set even a Federal directive out there that
was a recommendation potentially, that would also be unprece-
dented from a Federal perspective, although not from a State?




56

Mr. SHERMAN. It would be perhaps unprecedented, but I think
that generally as a Nation we expect Electoral College members to
be faithful.

Mr. KING. Then going to another subject matter about how the
succession might work, and without going through the sequences,
how the President might—someone might succeed to the presi-
dency and then be bumped by someone of a higher standard. Can
he—I have a little trouble getting to that. Once someone is sworn
in as the President of the United States, I would think the stature
of the presidency would be enough to resist any attempt to bump
no matter the circumstances. Have you considered that down
through, and really, do you think that plays out?

Mr. SHERMAN. Well, I know my fellow colleagues in Congress. We
don’t get here without being ambitious. And if Professor Amar
came to one of us and said that he and most scholars felt that we
had the right to live in the White House, who amongst us would
choose more humble accommodations? [Laughter.]

I don’t know what we would do under those circumstances, but
certainly a letter signed by 100 law professors saying that you had
the right to move in the White House would be very hard to resist,
and a letter signed by them saying: “Every day you wake up is a
day you have a right to move into the White House, should you
choose,” would cause some consternation. People wouldn’t know
what the relevant person would do.

Mr. KiNG. Thank you, Mr. Sherman.

Mr. Baker?

Mr. BAKER. Congressman, I'd just like to respond. There’s one
important distinction to keep in mind, to respond to your question.
Under the Succession Clause, we're dealing with statutory succes-
sors, not the Vice President to the presidency. Under the Succes-
sion Clause, a person does not become the President. That's a huge
distinction. You become the acting President. And that’s why, I
mean the bumping, the displacement by a more senior officer
would be constitutionally permissible. So it’s not as if you become
the President, although I'm sure if we have a Speaker or Secretary
of State, they may go ahead and try to follow the precedent of 1841
when John Tyler said, “Well, I'm the President.”

The Succession Clause originally contemplated that the Vice
President would be the acting President. That’s been changed. The
25th amendment constitutionalized the Vice President becoming
the President, but as far as statutory successors, they only become
the acting President, not the President, and therefore, that’s why
bumping is constitutionally permissible I think in certain cir-
cumstances.

Mr. KiNG. Thanks for that distinction.

And I'm going to have a question for Professor Amar, and I think
he also has some input he would like to make, but into your re-
sponse, and watching our time tick down here, I'd like to also hear

something about your philosophy as to why you would avoid the

elected officials of Congress in preference for the appointed Cabinet
members. I would think the legitimacy would reside with those
who had actually stood for election rather than those who have
been confirmed by the Senate and appointed by the President.
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Mr. AMAR. And that’s, I think, what Harry Truman’s philosophy
was when he signed that bill into law in 1947. Since then the coun-
try, when it’s really thought about it very carefully, which it did
after John Kennedy was assassinated and the 25th amendment
opted for a different model, the 25th amendment model, which to
repeat, was not on the books when the '47 statute was adopted, is
Nixon, then to Agnew, or if not Agnew, Ford, and if not Ford,
Rockefeller, and it’s to the handpicked successor of the person who
was elected by the American people to do the job for 4 years, with
extra legitimacy conferred basically by a special confirmation proc-
ess, which you could have by signalling with an Assistant Vice
President, that says this is something very special, and even hav-
ing the American people know who that name was before they
voted for a candidate.

So the 25th amendment model is actually not one of quite elected
officials. Gerald Ford wasn’t elected, and yet, there’s, you know, a
building here in his honor, and I saw his statue yesterday in this
building, in this complex, and so that’s actually the new constitu-
tional model. And it facilitates back and forth between a President
and Vice President, that you can’t have—as long as you require—
if you have legislative leaders, they have to resign because they
can’t be at both ends of Pennsylvania Avenue at once. This system
is just not going to work for temporary back and forth things,
which was after the Soviet Union got the bomb, which again was
after '47, a real redefinition of vice presidency as at least someone
who works very closely with the President rather than the pre-
siding officer of the Senate.

Mr. CHABOT. The gentleman’s time is expired.

Mr. KiNG. Thank you very much.

Mr. SHERMAN. If I could just comment on that?

Mr. CHABOT. Very briefly.

Mr. SHERMAN. Ford and Rockefeller both became President and
Vice President through an appointment process. They happened to
have been current politicians, but they could have been anybody.

The present system puts in line the President Pro Tem of the
Senate. While he’s elected by a State or she is elected by a State,
that’s hardly a person chosen for national leadership, and had two
bullets flown in 1998, we would have had a 98-year-old elected per-
son serving as President, Mr. Strom Thurmond, who had been
elected but was rather old.

Mr. CHABOT. The gentleman’s time is expired.

The gentleman from Indiana is recognized for 5 minutes.

Mr. HOSTETTLER. Let me follow up. I just have—I would like to
speak to an issue that’s I think very fundamental in this discus-
sion, and I don’t want to come across as naive in my understanding
of how the political process works these days. But as we are the
Constitution Subcommittee, I think it's important for us to recog-
nize when we talk about a line of succession with regard to the Ex-
ecutive Branch, we are talking about an Executive officer. We are
not talking about a legislative officer. And therefore, given that ar-
ticle I, section 1 of the Constitution states that all legislative power
should be vested in a congress, and therefore, by definition the
term “all” meaning fairly exclusive, that no legislative authority
vests in the Executive Branch, that in fact, what we are after in
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a line of succession for the Executive is an executive, not a prime
minister, not a leader of a party with a particular philosophy by
which will be continued at the absence of one particular leader of—
well, not a leader of a party. We do not have a parliamentary sys-
tem. We have a system by which an executive is elected by electors
through the Electoral College, and we have popular elections for
the legislature.

And so when we talk about a particular philosophy being ex-
tended in the succession process, granted I don’t—once again, I
don’t want to come off as naive given what we are seeing in the
debates by Executives suggesting what they will do legislatively if
they are elected by the people in front of whom they are debating,
even though the electors put them in office. I do want—I would
hope that this Subcommittee, as we deliberate on this very impor-
tant issue, would bring us back to the Constitution and the fact
that regardless of who is in the line of succession with regard to
the President—and I'll ask a question about constitutionally recog-
nized, quote, “officers,” end quote, in just a moment—but that we
are looking for an executive, not a prime minister, not a supreme
legislator, but an executive, that according to article [—excuse
me—article II of the Constitution, shall, quote, take care to faith-
fully, to execute the laws of the United States. That's what they
are to do. They are not to do anything other than to be faithful to
that execution.

So when we talk about a philosophy being consistent, then we
continue that, I think, unconstitutional dialog that says that for
some reason we are actually electing—the people are electing a su-
preme legislator, that once we get a person into the White House,
that person will, will give everyone prescription drugs, or will do
whatever it is that—or will return school prayer or whatever it is,
that we are—that hopefully we would say we are talking about an
executive. And so regardless of their philosophy they are to faith-
fully execute the laws of the United States.

And so given that, the—would you all agree with that, that the
Constitution requires that an Executive really be fairly free of a
philosophy, any philosophy that rules the faithful execution of the
laws of the United States? Would you agree to that?

Mr. SHERMAN. I'm not sure I would agree. When people voted for
Richard Nixon for President, Nixon had chosen Agnew. They were
getting Nixon-Agnew. They didn’t really want George McGovern,
contrary to my efforts. Nixon chose Agnew. Then Nixon chose Ford.
Then Ford chose Rockefeller, and we ended that presidential term
with Ford-Rockefeller, having started it with Nixon-Agnew. That
was congsistent with what people voted for.

Now, you can talk, maybe it's party or maybe it's they wanted
people who were on the Nixon team, which is not party, but just
that individual who they elected. If they had voted overwhelmingly
for Nixon-Agnew and had gotten Carl Albert, I think that would
have been a breach of democracy, because although Mr. Albert was
elected Speaker of this House, he certainly was not reflective of
who people voted for in the presidential election.

Mr. HOSTETTLER. Let me follow up with one question. What laws
do you think Speaker Albert would have executed outside of the
statutory regime, or what would he have executed that was unlaw-
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ful and outside of the statutory regime at the time or constitutional
regime?

Mr. SHERMAN. I am not an expert on Carl Albert. I know that
he was to the right of George Mcgovern. But it matters who’s Presi-
dent. It’s not just competency. It's also about the philosophy, and
he might have—there are people here who know far better than 1.
But I think this election we’re having now is not just about who’s
a competent executive. I mean we've got people running major cor-
porations who are very competent executives. There’s a difference
between Albert and Nixon.

Mr. CHABOT. The gentleman’s time has expired.

There are no other questions from the Committee at this time,
and I want to thank very much the members of the panel for giving
us, I think, really very good, very helpful testimony here this morn-
ing. Each Member will have five additional days to submit informa-
tion for the record. And we will follow this very closely and look
forward to discussing this with Members of the Committee who
might not have had the opportunity to be here today and other
Members of the Judiciary Committee. So thank you very much for
giving us the information today.

And if there’s no further business to come before the Committee,
we're adjourned. Thank you.

[Whereupon, at 10:45 a.m., the Subcommittee was adjourned.]






APPENDIX

MATERIAL SUBMITTED FOR THE HEARING RECORD

PREPARED STATEMENT OF THE HONORABLE STEVE KING, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF Iowa

Thank you, Mr. Chairman, for holding this hearing today to discuss the effective-
ness of our current procedure for selecting the person who will serve as our presi-
dent in the event something happens simultaneously to our president and vice presi-
dent.

The American President holds perhaps the most important position in the world.
He is commander-in-chief of the world’s greatest military. He serves as the leader
of the world’s only remaining superpower. He is also one of the greatest targets for
those who seek to hurt our nation, to destroy the freedom we represent.

The horrors of September 11, 2001, highlighted the need for focus on the issue
before us today. Many speculate that the heroic passengers of United Flight 93
saved all of us from the fate many Americans suffered on that tragic day.

The legislation before us on the floor this week demonstrates how hard we are
working to save our nation from another tragedy like September 11. Despite all our
efforts, however, we need to be cognizant of the fact that destroying America is still
the number one terrorist objective. We need to ensure that the policy we have set
in place is the appropriate one, should we, Heaven forbid, face another national
emergency in our future.

Thank you, Mr. Chairman.
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