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A CONSTITUTIONAL AND STATUTORY ANALYSIS OF STATE
TAXATION OF EDGE ACT CORPORATE BRANCHES

INTRODUCTION

An Edge Act' corporation is a federally chartered entity engaging in
international banking and finance.2 Section 627 of the Edge Act 3

expressly empowers a state to tax the income of an Edge corporation if
its home office is located within the state. 4 Pursuant to a general

1. 12 U.S.C. §§ 611-632 (1976 & Supp. V 1981).
2. Id. § 611. Although theoretically Edge corporations can be organized by

individuals and non-banking institutions, Wiley, Edge Act Corporations-Catalysts
For International Trade and Investment, 16 Bus. Law. 1014, 1014-15 (1961), Edge
corporations in practice are owned by other banking institutions. Id. at 1015; S. Rep.
No. 1073, 95th Cong., 2d Sess. 5, reprinted in 1978 U.S. Code Cong. & Ad. News
1421, 1425. Examples include Citibank, N.A., which owns Citibank International,
an Edge corporation with its home office in Florida and twelve domestic branches,
and Manufacturers Hanover Trust Company, which owns Manufacturers Hanover
International Banking Corp., an Edge corporation with its home office in Florida
and three domestic branches. See Board of Governors of the Federal System, Banking
Edge and Agreement Corporations Operating as of September 30, 1982, Computer
Printout [hereinafter cited as Banking Edge and Agreement Printout] and Board of
Governors of the Federal Reserve System, Edge and Agreement Corporations and
Branches, Computer Printout (Sept. 10, 1982) [hereinafter cited as Branch Printout].
In order to arrive at the number of existing domestic Edge corporations and
branches, data from the Sept. 30, 1982 printout, which distinguished between Agree-
ment and Edge corporations, was compared with the data from the Sept. 10, 1982
printout, which collectively lists all existing Edge corporations and Agreement corpo-
rations and their branches. An Edge corporation is to be distinguished from an
Agreement corporation, which is a state-chartered entity engaged in activity similar
to that of an Edge corporation. Kelly, Edge Act Corporations After the International
Banking Act and New Regulation K: Implications for Foreign and Regional or
Smaller Banks, 20 Va. J. Int'l L. 37, 38 n.10 (1979) (interpreting 12 U.S.C. §§ 601-
605 (1976)) (§ 605 repealed by Act of Aug. 23, 1935, ch. 614, § 329, 49 Stat. 717).
Agreement corporations are infrequently used, Kelly, supra, at 38 n.10, and there is
no express federal authority for a national bank to establish domestic branches of
such corporations. See 12 U.S.C. § 601 (1976) (only foreign branches are expressly
allowed). Only six Agreement corporations exist nationwide. See Banking Edge and
Agreement Printout and Branch Printout, supra.

3. 12 U.S.C. § 627 (1976). The provision states:
Any corporation organized under the provisions of this subchapter shall be
subject to tax by the State within which its home office is located in the
same manner and to the same extent as other corporations organized under
the laws of that State which are transacting a similar character of business.
The shares of stock in such corporation shall also be subject to tax as the
personal property of the owners or holders thereof in the same manner and
to the same extent as the shares of stock in similar State corporations.

Id.
4. Id.
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directive in section 3 of the International Banking Act of 1978 (IBA),5

Federal Reserve Regulation K6 was amended in 1979 to permit Edge
corporations to establish domestic branches7 throughout the nation. s

Section 627 does not indicate, however, whether the income of such a
branch is subject to taxation 9 by the state in which it is located if the
home office of the Edge corporation is not located within that state.10

5. Pub. L. No. 95-369, § 3, 92 Stat. 607 (1978) (currently codified at 12 U.S.C.
§§ 611a, 614, 615(a) & 618-619 (Supp. V 1981)).

6. 12 C.F.R. § 211 (1982) (amending 12 C.F.R. § 211 (1978)). The Board of
Governors of the Federal Reserve System regulates the activities of an Edge corpora-
tion through this provision. See id. § 211.1-.7.

7. In general banking terms, a branch office is defined as an entity authorized
to perform general banking business, including accepting deposits and lending
money. Note, The International Banking Act of 1978, 19 Harv. Int'l L.J. 1011, 1012
n.9 (1978) [hereinafter cited as International Banking]; see 12 U.S.C. § 36(f) (1976);
id. § 3101 (Supp. V 1981). By contrast, an agency is generally defined as a banking
office that is prohibited from accepting deposits. Id. § 3101; International Banking,
supra, at 1012 n.9. An agency, however, is authorized to maintain credit balances
and lend money. 12 U.S.C. § 3101 (Supp. V 1981). Prior to the amendment to
Regulation K, an Edge corporation was prohibited from establishing domestic
branches, but was allowed to establish domestic agencies with prior Federal Reserve
approval. 12 C.F.R. § 211.6(a) (1978), amended by 12 C.F.R. § 211.4(c) (1982). The
legislative history suggests that these agencies were not to have the same authority as
branches, see 58 Cong. Rec. 7857 (1919) (statements of Reps. Haugen & Platt), but
rather were allowed to represent the corporation. See id. Thus, the federal regula-
tions governing the establishment of Edge agencies stated that they could only be
established for "specific purposes," 12 C.F.R. § 211.6(a) (1978), amended by 12
C.F.R. § 211.4(c) (1982), and could not generally perform the business of the Edge
corporation. Id. The location of the home office is contained in the articles of
association of the Edge corporation. 12 U.S.C. § 613 (1976).

There are two types of Edge corporations: those that are engaged in banking and
those that are engaged solely in investment. The distinctions between the two forms
of Edge corporations deal with deposits, lending and capital requirements. Roussa-
kis, Miami's Thrust in International Banking, 13 Law. of the Am. 468, 473 n.4
(1981). An Edge corporation "engaged in banking" accepts deposits in the United
States from "nonaffiliated" persons. 12 C.F.R. § 211.2(d) (1982). A credit ceiling of
10% of its capital and surplus limits the ability of the banking Edge corporation to
grant credit to any one individual. Id. § 211.6(b)(i). Capital requirements for the
corporation are set at 7% of risk assets. Roussakis, supra, at 473 n.4. An Edge
corporation engaged in investment does not accept deposits and has no capitalization
requirements. Id. (interpreting 12 C.F.R. § 211.2(d), .6(b)(i) (1982)).

8. 12 C.F.R. § 211.4(c) (1982) (amending 12 C.F.R. § 211.6(a) (1978)).
9. This Note solely addresses the issue whether a state may impose a tax upon

the income of an Edge corporate branch. An income tax is distinguishable from a
bank shares tax, which is a tax upon the shareholders of a corporation. Society For
Say. v. Bowers, 349 U.S. 143, 147-48 (1955). On a practical level, however, a shares
tax is paid by the corporation. Zamora, Regulating Foreign Bank Operations in
Texas, 19 Hous. L. Rev. 427, 463 (1982). The authority of a state to impose a
nondiscriminatory bank shares tax upon the shareholders of an Edge corporation is
expressly granted in § 627 without any limitation to the home state. 12 U.S.C. § 627
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1983] STATE TAXATION OF EDGE BRANCHES 993

Although one commentator has posited that the language in section
627 and the amendment to Regulation K have created a loophole
which permits branches located outside the home-office state to es-
cape taxation," the current policy of those states in which a substan-
tial number of Edge corporate branches are located is otherwise.
Florida, New York, Illinois and California deem Edge corporate
branches taxable under state corporate taxation statutes regardless of
the location of their home offices.' 2 Adding to the uncertainty, the

(1976). In the congressional debates leading to the passage of the Edge Act, the issue
arose whether the state in which the corporation is located or whether the state in
which the shareholder resides should have the authority to tax the shares. See 58
Cong. Rec. 8107-09 (1919) (general discussion). Two conflicting arguments were
presented. See id. at 8107-08 (statements of Reps. Connally & Wingo). One argu-
ment was that because a share of stock is personal property, the situs of such property
should follow the owner and be taxed in the state in which the owner resides. Id. at
8107 (statement of Rep. Connally). A second agrument was that the shares of stock
should be taxed in the same manner as the shares of a national bank were taxed. Id.
at 8108 (statement of Rep. Wingo). This would have limited the shares tax to the
state in which the corporation was located. See Act of June 3, 1864, ch. 106, § 41, 13
Stat. 99, 111-12, amended by Act of Feb. 4, 1868, ch. 6, 15 Stat. 34 (national bank
statute). This second argument was initially accepted in the House, 58 Cong. Rec.
8109 (1919), and express language was included in the provision to limit shares
taxation to the state in which the home office was located. Id. at 8107. The limita-
tion, however, was later expressly eliminated in conference with the Senate. H.R.
Rep. No. 473, 66th Cong., 1st Sess. 3 (1919). See infra notes 69-72 and accompanying
text.

10. See 12 U.S.C. § 627 (1976). Commentators have interpreted this absence of
statutory language addressing the taxation of these branches as prohibiting such
taxation. See O'Brien, State and Local Taxation of Branches of Edge Act Corpora-
tions- Opportunities and Limitations, 96 Banking L.J. 893, 894-95 (1979) (assuming
states cannot tax branches if home office not located in the state); Note, New Rules
For Edge Act Corporations Under the International Banking Act of 1978, 3 Fordham
Int'l L.F. 193, 219 (1980) (a "strict reading" suggests states cannot tax branches)
[hereinafter cited as New Rules].

11. O'Brien, supra note 10, at 895 ("The history of bank taxation in the United
States suggests that Congress intended this result."). In the sole judicial decision
addressing the state taxation of an Edge corporation, Commonwealth v. First Penn-
sylvania Overseas Fin. Corp., 425 Pa. 143, 229 A.2d 896 (1967), the Supreme Court
of Pennsylvania, in dictum, interpreted § 627 as prohibiting state taxation of an Edge
corporation if the home office of the corporation is located outside the state. Id. at
146, 229 A.2d at 898. The issue was whether a federally chartered Edge corporation
with its home office in Pennsylvania was subject to a state capital stock tax. Although
branching was not permitted at the time of the decision, the court's statement could
be relied upon subsequent to the amendment to Regulation K to preclude states'
taxation of branches that are not located in the home state.

12. Cal. Rev. & Tax. Code §§ 23,151, 23,181 (West 1979 & Supp. 1982) (the
applicability of these tax provisions to Edge corporations and branches was verified
in a letter, dated Feb. 11, 1983, from Mr. Benjamin F. Miller, Supervising Counsel,
Multistate Research and Regulations Section, California Franchise Tax Board (on file
with the Fordham Law Review)); Fla. Stat. Ann. §§ 220.62-.63, .69 (West Supp.
1983) (the applicability of these tax provisions to Edge corporations and branches
was verified in a phone inquiry, on Apr. 21, 1983, to Mr. Frank J. Siska, Technical
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American Bar Association Committee on Banking and Savings Institu-
tions (ABA Committee) has recommended repeal of section 62713 as
part of a broader plan to create a uniform system of state taxation of
federal depositories. 14

This Note contends that no constitutional basis exists for holding
Edge corporate branches immune from state taxation. Part I reviews
the historical development of the Edge corporation and describes the
legislative amendments that have led to the ambiguity concerning
branch taxation. Part II examines the congressional intent behind
section 627 and concludes that the legislative history does not support
an interpretation that would exclude an Edge corporate branch from
taxation by the state in which it is doing business. Part III examines
the criteria for state tax immunity of a federal instrumentality, and
determines that this immunity should not be available to Edge corpo-
rations. In addition, policy considerations support subjecting Edge
corporate branches to taxation by the states from which they obtain
significant benefits. This Note acknowledges that future congressional
action is appropriate. The absence of such action, however, should
not preclude the judicial determination that an Edge corporate
branch may be taxed by the state in which it has an office to do
business.

I. THE EDGE ACT CORPORATION

A. Historical Development

Congress authorized banks to create Edge corporations in 1919
under section 25(a) of the Federal Reserve Act 15 in response to a need
to provide Europe with international credit and to secure the nation's

Assistant, Bureau of Technical Assistance, Florida State Department of Revenue); Ill.
Ann. Stat. ch. 120, §§ 2-201, 3-304 (Smith-Hurd Supp. 1982-1983) (the applicability
of these tax provisions to Edge corporations and branches was verified in a phone
inquiry, on Feb. 14, 1983, to Mr. Hal Crandell, Supervisor of Rules and Regulations,
Income Tax Legal Division, Illinois Department of Revenue); N.Y. Tax Law § 1451
(McKinney 1975) (the applicability of this tax provision to Edge corporations and
branches was verified in a letter, dated Feb. 25, 1983, from Mr. Andrew F. Mar-
chese, Chief of Tax Regulations, Technical Services Bureau, New York State Depart-
ment of Taxation and Finance (on file with the Fordham Law Review)). The
majority of Edge corporate branches and home offices are located in California,
Florida, Illinois, New York and Texas. See Banking Edge and Agreement Printout,
supra note 2, and Branch Printout, supra note 2, and Board of Governors of the
Federal Reserve System, Nonbanking Edge and Agreement Corporations Operating
as of year-end 1981, Computer Printout [hereinafter cited as Nonbanking Edge and
Agreement Printout].

13. Committee on Banking and Sav. Insts., Tax Section Recommendation No.
1981-3, 34 Tax Law. 861, 862 (1981).

14. See id.
15. 12 U.S.C. §§ 611-632 (1976 & Supp. V 1981).

[Vol. 51



1983] STATE TAXATION OF EDGE BRANCHES 995

foreign trade market after World War J.16 The Edge corporation
originally was empowered to provide general banking services for
international transactions,' 7 to establish overseas branches,' 8 to re-
ceive deposits in the United States relating to international business
transactions,' 9 and to invest in the stock of other corporations.2 0 Fed-

16. See Cong. Rec. 8082 (1919) (statement of Rep. Phelan); J. Baker & M.
Bradford, American Banks Abroad: Edge Act Companies and Multinational Banking
49 (1974); McGuire, The Edge Act: Its Place in the Evolution of International
Banking in the United States, 3 Law. of the Am. 427, 430-31 (1971). Prior to the
passage of the Federal Reserve Act in 1913, national banks had no authority to
engage in international finance. McGuire, supra, at 429; Wiley, supra note 2, at
1016-19. The vast majority of American foreign trade was financed in sterling by
London banks. Tamagna & Willis, United States Banking Organization Abroad, 42
Fed. Res. Bull. 1284, 1286 (1956). In order to furnish American banks with the
power to finance the nation's growing foreign trade, Congress passed the Federal
Reserve Act of 1913. It provided that "any national banking association having a
capital and surplus of $1,000,000 or more might establish branches in foreign coun-
tries... with the approval of the Federal Reserve Board." H.R. Rep. No. 408, 66th
Cong., 1st Sess. 1 (1919); see Federal Reserve Act of 1913, § 25, 38 Stat. 251, 273
(codified as amended at 12 U.S.C. § 601 (1976)). Only a few large, well-established
American banks took advantage of this new authority. J. Baker & M. Bradford,
supra, at 25. Discrimination against the dollar and competition from European
banks limited bank expansion under the Act. McGuire, supra, at 429. To rectify the
situation, in 1916 Congress empowered a national bank with capital and surplus of
$1,000,000 or more to invest up to 10% of its capital and surplus in federal or state-
chartered financial institutions engaging in international banking. Act of Sept. 7,
1916, 39 Stat. 752, 755-56 (codified as amended at 12 U.S.C. § 601 (1976)). Because
no federal charter for an international banking institution existed in 1916, only a
state charter could be used. These entities are now known as "Agreement Corpora-
tions." McGuire, supra, at 430; Wiley, supra note 2, at 1016. See supra note 2. Only
eight American financial institutions took advantage of these statutory provisions.
H.R. Rep. No. 408, 66th Cong., 1st Sess. 2 (1919). In order to enhance the prestige of
these banks in international markets, Congress established a federal charter for
international banking corporations. 12 U.S.C. §§ 612-614 (1976 & Supp. V 1981); see
58 Cong. Rec. 8083 (1919) (statement of Rep. Phelan); J. Baker & M. Bradford,
supra, at 51. Congress believed that a federal charter would provide the corporation
with greater respect in international markets, and better establish a uniform system
of American involvement in international banking. 58 Cong. Rec. 8082 (1919) (state-
ment of Rep. Phelan); J. Baker & M. Bradford, supra, at 51.

17. 12 U.S.C. § 615(a) (1976), amended by Pub. L. No. 95-369, § 3(d)-(e), 92
Stat. 607, 609 (1978) (currently codified as amended at 12 U.S.C. § 615(a) (Supp. V
1981)).

18. Id. § 615(b).
19. Id. § 615(a), amended by Pub. L. No. 95-369, § 3(d)-(e), 92 Stat. 607, 609

(1978) (currently codified as amended at 12 U.S.C. § 615(a) (Supp. V 1981)).
20. Id. § 615(c). The powers of an Edge corporation originally were limited in

four ways: 1) a minimum capital investment of $2,000,000 was required to obtain a
federal charter, id. § 618, amended by Pub. L. No. 95-369, § 3(d), 92 Stat. 607, 609
(1978) (currently codified as amended at 12 U.S.C. § 618 (Supp. V 1981)); 2) United
States citizenship was a prerequisite for directorship, id. § 614; 3) the parent com-
pany could invest only 10 % of its capital and surplus in an Edge corporation, id. §
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eral Reserve Regulation K, issued in 1920,21 did not allow an Edge
corporation to establish any domestic branches. 22 In order for a bank
to establish Edge corporate offices in several states, each office was
required to be separately incorporated within the state in which the
bank wished to operate, with a minimum capital investment of two
million dollars.2 3 Because of this incorporation requirement and the
authorization of home state taxation in section 627, a state effectively
had the authority to tax an Edge corporation located and incorpo-
rated within its borders.

Section 3 of the IBA24 was the first major revision of the Edge Act.25

Prior to 1978, the "antiquated statutory and regulatory framework"2

under which an Edge corporation operated hampered its ability to
compete effectively with foreign-based institutions.2 7 Consequently,
Edge corporate development lagged prior to the passage of the IBA.28

618, amended by Pub. L. No. 95-369, § 3(d), 92 Stat. 607, 609 (1978) (currently
codified as amended at 12 U.S.C. § 618 (Supp. V 1981)); and 4) all transactions had
to be incidental to international business as determined by the Board of Governors of
the Federal Reserve System. Id. § 615(a), amended by Pub. L. No. 95-369, § 3(d)-
(e), 92 Stat. 607, 609 (1978) (currently codified as amended at 12 U.S.C. § 615(a)
(Supp. V 1981)).

21. J. Baker & M. Bradford, supra note 16, at 33.
22. 12 C.F.R. § 211.6(a) (1978), amended by 12 C.F.R. § 211.4(c) (1982).

Regulation K did allow the Edge corporation to establish "agencies" in other states
with prior Board approval. Id. However, the "agency" was generally not allowed to
"carry on [the Edge Corporation's] business." Id. By contrast, a domestic branch of
an Edge corporation is now authorized to carry on banking business. See id. §
211.4(c) (1982) (amending 12 C.F.R. § 211.6(a) (1978)). See supra note 7.

23. Board of Governors of the Federal Reserve System, The International Bank-
ing Act of 1978: A Report by the Board of Governors of the Federal Reserve System
(Sept. 17, 1980) [hereinafter cited as Federal Reserve Report], reprinted in Foreign
Bank Operations and Acquisitions in the United States: Hearings Before the Sub-
comm. on Financial Institutions Supervision, Regulation and Insurance of the
Comm. on Banking, Finance and Urban Affairs, 96th Cong., 2d Sess. 1400, 1404
(1981); Cobb, A Shot in the Arm For Edge Act Corporations, 97 Banking L.J. 236,
237 (1980). An Edge corporation could, however, establish both domestic agencies
and overseas branches. 12 U.S.C. § 615(b) (1976) (overseas branches and agencies);
12 C.F.R. § 211.6(a) (1978) (domestic agencies), amended by 12 C.F.R. § 211.4(c)
(1982).

24. Pub. L. No. 95-369, § 3, 92 Stat. 607 (1978) (codified in 12 U.S.C. §§ 611(a),
614, 615(a) & 618-619 (Supp. V 1981)).

25. 44 Fed. Reg. 36,005, 36,006 (1979). For a detailed analysis of the IBA and its
effect on the Edge corporation, see Cobb, supra note 23; Foorman, Revised Regula-
tion K: Selected Issues Affecting Banking Edge Corporations, 1980 U. Ill. L. F. 41;
Kelly, supra note 2; New Rules, supra note 10, at 193.

26. S. Rep. No. 1073, 95th Cong., 2d Sess. 4, reprinted in 1978 U.S. Code Cong.
& Ad. News 1421, 1424.

27. Id.
28. By 1929, 15 Edge corporations had been chartered. McGuire, supra note 16,

at 436. However, all 15 were liquidated or absorbed within the next decade. Id. Only
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The IBA relaxed certain restrictions and allowed Edge corporations
greater flexibility in expanding their operations.2 9 Pursuant to a gen-
eral directive of the IBA, the Board of Governors of the Federal
Reserve System amended Regulation K in 1979 to allow Edge corpora-
tions to establish interstate branches with prior approval of the Board
of Governors.3" The amendments appear to have been successful in
expanding Edge corporate development; today, seventy-one Edge cor-
porations with ninety domestic branches engaged in international
banking exist nationwide. 31

six Edge corporations were in existence as of 1956. Tamagna & Willis, supra note 16,
at 1292. After a surge of Edge corporate development in the late 1960's and early
1970's, see The edge is off the Edge Act banks, Bus. Wk., Apr. 7, 1975, at 42, col. 1,
only four new Edge corporations were established in 1977 and 1978. Federal Reserve
Report, supra note 23, at 1405.

29. Subsection 3(a) of the IBA stated that the objective of the Act was to modify
the provisions of the Edge Act that discriminated against foreign banking institutions
and hindered the competitiveness of the Edge corporation. The Board of Governors
of the Federal Reserve System was directed to revise its regulations governing the
Edge corporation in light of this congressional objective. Pub. L. No. 95-369, § 3(a),
92 Stat. 607, 608 (1978). Subsection 3(b) established a policy statement for the Edge
Act. Id. § 3(b), 92 Stat. at 607, 608-09 (codified in 12 U.S.C. § 611a (Supp. V 1981)).
Subsection 3(c) eliminated the United States citizenship requirement for ownership of
an Edge corporation. Id. § 3(c), 92 Stat. at 609 (codified in 12 U.S.C. § 614 (Supp. V
1981)). Subsection 3(d) eliminated the restriction on outstanding liabilities. Id. §
3(d), 92 Stat. at 609 (codified in 12 U.S.C. §§ 615(a), 618 (Supp. V 1981)). Origi-
nally, the Edge corporation was prohibited from having outstanding liabilities at any
one time on its bonds, promissory notes, or debentures in excess of ten times its paid-
in capital and surplus. 12 U.S.C. § 615(a) (1976). Subsection 3(e) eliminated the
mandatory ten percent reserve requirement on deposits and subjected the Edge
corporation to the same requirements as member banks of the Federal Reserve
System. Pub. L. No. 95-369, § 3(e), 92 Stat. 607, 609 (1978) (codified in 12 U.S.C. §
615(a) (Supp. V 1981)). Subsection 3(f) allowed foreign-owned banks to acquire a
majority interest in an Edge corporation if prior approval of the Board of Governors
was obtained. Id. § 3(f), 92 Stat. at 609-10 (codified in 12 U.S.C. § 619 (Supp. V
1981)).

30. 12 C.F.R. § 211.4(c) (1982) (amending 12 C.F.R. § 211.6(a) (1978)). The
Board of Governors of the Federal Reserve System must approve the establishment of
a domestic branch and will consider the same factors as it does in reviewing a request
for an Edge corporate charter. Id. § 211.4(a). Those factors are: 1) "the financial
condition of the applicant"; 2) "the general character of its management"; 3) the
need for the services; and 4) the effects on competition. Id. Because the authority to
allow Edge corporations to establish domestic branches was not explicit in the IBA's
general directive, it has been suggested that revised Regulation K may be susceptible
to constitutional challenge. See Zamora, supra note 9, at 457 n.171. Another com-
mentator has suggested that the revision to Regulation K is consistent with the
congressional mandate. Kelly, supra note 2, at 45.

31. See Banking Edge and Agreement Printout, supra note 2, and Branch Print-
out, supra note 2. There are also fifty-one separate Edge corporations in existence
engaged in international investment. See Nonbanking Edge and Agreement Printout,
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B. State Taxation of Edge Corporate Branches

Despite this branching authorization, 3 section 627, empowering
states in which the home office is located to tax the Edge corporation,
was not amended to address the taxation of these branches.3 3 This
legislative inaction, in combination with the current taxation practice
of several states, has led to uncertainty in the taxation of Edge corpo-
rate branches.3 4 Nevertheless, most of those states in which the major-
ity of Edge branches are located generally have determined that the
Edge corporate branch should not escape taxation in the state in
which it is doing business.35 For example, Illinois has deemed an Edge

supra note 12. The IBA was immediately successful in escalating Edge corporate
development. In the first 15 months after the passage of the IBA, 39 new Edge
corporate offices were approved. Of these 39, 27 were branches of previously existing
Edge corporations. Federal Reserve Report, supra note 23, at 1405.

The authority to branch across state lines allows the Edge corporation to expand
more efficiently and at lower cost because the minimum capital requirement, 12
U.S.C. § 618 (1976), does not apply to branch expansion. Thus, it is probable that
Edge corporate expansion will usually occur through the establishment of branches,
rather than through the chartering of new corporations. Roussakis, supra note 7, at
474-80. This trend is made apparent by the frequency of banks consolidating their
Edge corporations and establishing a home office with several branches. Id. at 476-
78.

32. 12 C.F.R. § 211.4(c) (1982) (amending 12 C.F.R. § 211.6(a) (1978)).
33. See 12 U.S.C. § 627 (1976). Congress and the Board of Governors of the

Federal Reserve System did not discuss the statutory provision when deciding on the
appropriate amendments and revisions. See 44 Fed. Reg. 36,005, 36,006 (1979); S.
Rep. No. 1073, 95th Cong., 2d Sess. 2, reprinted in 1978 U.S. Code Cong. & Ad.
News 1421, 1422.

34. See supra notes 11-14 and accompanying text.
35. Cal. Rev. & Tax. Code §§ 23,151, 23,181 (West 1979 & Supp. 1982) (the

applicability of these provisions to Edge corporations and branches was verified in a
letter, dated Feb. 11, 1983, from Mr. Benjamin F. Miller, Supervising Counsel,
Multistate Research and Regulations Section, California Franchise Tax Board (on file
with the Fordham Law Review)); Fla. Stat. Ann. §§ 220.62-.63, .69 (West Supp.
1983) (the applicability of these provisions to Edge corporations and branches was
verified in a phone inquiry, on Apr. 21, 1983, to Mr. Frank J. Siska, Technical
Assistant, Bureau of Technical Assistance, Florida State Department of Revenue); Ill.
Ann. Stat. ch. 120, §§ 2-201, 3-304 (Smith-Hurd Supp. 1982-1983) (the applicability
of these tax provisions to Edge corporations and branches was verified in a phone
inquiry, on Feb. 14, 1983, to Mr. Hal Crandell, Supervisor of Rules and Regulations,
Income Tax Legal Division, Illinois Department of Revenue); N.Y. Tax Law § 1451
(McKinney 1975) (the applicability of this tax provision to Edge corporations and
branches was verified in a letter, dated Feb. 25, 1983, from Mr. Andrew F. Mar-
chese, Chief of Tax Regulations, Technical Services Bureau, New York State Depart-
ment of Taxation and Finance (on file with the Fordham Law Review)). There is a
trend among the states, however, to exempt international banking facilities from
taxation in order to attract and maintain international banking business. Roussakis,
supra note 7, at 482; see, e.g., 1981 Cal. Legis. Serv. 825 (West); 1978 N.Y. Laws
288. An international banking facility is defined as "a set of asset and liability
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eral Land Banks125 and national banks12 6 are federal instrumentalities
immune from unauthorized state taxation. Certain factors, however,
compelled those conclusions. In holding that the Federal Land Bank is
immune from state taxation, the Court had a clear legislative directive
upon which to base its decision.' 27 Section 26 of the Federal Farm
Loan Act of 1916 12 states that the Federal Land Bank is to be consid-
ered a federal instrumentality and expressly prohibits state taxation. 29

Section 627 of the Edge Act contains no comparable language.
Rather, the language in section 627 affirmatively grants state taxation
authority.

30

Similarly, despite the private characteristics of national banks, the
Supreme Court traditionally has held them to be federal instrumental-

Kearney Trust Co., 151 F.2d 720, 725 (8th Cir. 1945); but see Gibson v. First Fed.
Say. & Loan Ass'n, 347 F. Supp. 560, 563 (E.D. Mich. 1972); Midwest Fed. Say. &
Loan Ass'n v. Commissioner, 259 N.W.2d 596, 598 (Minn. 1977); Winchester v.
Porterfield, 27 Ohio St. 2d 122, 129, 271 N.E.2d 786, 791 (1971), 6) Federal Land
Banks, Federal Land Bank v. Board of County Comm'rs, 368 U.S. 146, 149 (1961);
Federal Land Bank v. Bismarck Lumber Co., 314 U.S. 95, 102-03 (1941), and 7)
national banks, First Agricultural Nat'l Bank v. State Tax Comm'n, 392 U.S. 339,
340 (1968); Iowa-Des Moines Nat'l Bank v. Bennett, 284 U.S. 239, 244 (1931); Des
Moines Nat'l Bank v. Fairweather, 263 U.S. 103, 106 (1923); Owensboro Nat'l Bank
v. Owensboro, 173 U.S. 664, 667-68 (1899); McCulloch v. Maryland, 17 U.S. 159,
213, 4 Wheat. 316, 436 (1819).

125. E.g., Federal Land Bank v. Board of County Comm'rs, 368 U.S. 146, 149
(1961); Federal Land Bank v. Bismarck Lumber Co., 314 U.S. 95, 102-03 (1941). A
Federal Land Bank is a federally chartered entity established for the purpose of
"assuring farmers opportunity to borrow money upon long-term mortgages, at mini-
mum interest rates." 7B Michie on Banks and Banking § 267, at 137 (W. Willson, J.
Vaughan, R. Thiele & J. Dandridge eds. 1973) [hereinafter cited as Michie].

126. First Agricultural Nat'l Bank v. State Tax Comm'n, 392 U.S. 339, 340 (1968);
Iowa-Des Moines Nat'l Bank v. Bennett, 284 U.S. 239, 244 (1931); First Nat'l Bank v.
City of Hartford, 273 U.S. 548, 550 (1927); Des Moines Nat'l Bank v. Fairweather,
263 U.S. 103, 106 (1923); Owensboro Nat'l Bank v. Owensboro, 173 U.S. 664, 667-
68 (1899); McCulloch v. Maryland, 17 U.S. 159, 213, 4 Wheat. 316, 436 (1819). A
national bank is a federally chartered entity initially established "for the purpose of
providing a currency for the whole country and a market for the loans of the general
government." 7 Michie, supra note 125, § 1, at 4.

127. Federal Land Bank v. Board of County Comm'r, 368 U.S. 146, 155-56
(1961); Federal Land Bank v. Bismarck Lumber Co., 314 U.S. 95, 102-04 (1941); see
Federal Farm Loan Act of 1916, ch. 245, § 26, 39 Stat. 360, 380, repealed by Pub. L.
No. 92-181, § 5.26(a), 85 Stat. 583, 624 (1971).

128. Federal Farm Loan Act of 1916, ch. 245, § 26, 39 Stat. 360, 380, repealed by
Pub. L. No. 92-181, § 5.26(a), 85 Stat. 583, 624 (1971). The repeal of the statute has
only moved the taxation provision to another section, 12 U.S.C. § 2055 (1976).

129. Federal Farm Loan Act of 1916, ch. 245, § 26, 39 Stat. 360, 380, repealed by
Pub. L. No. 92-181, § 5.26(a), 85 Stat. 583, 624 (1971).

130. 12 U.S.C. § 627 (1976).
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ities' 3' on the basis of the clear intent in the legislative history132 of the
NBA.' 3 3 In the Court's most recent analysis of national banks,'3 4 it
refused to reach the instrumentality issue in light of this clear congres-
sional intent to limit state taxation of these banks.' 35 In 1969, how-
ever, Congress amended the NBA to authorize nondiscriminatory
state taxation of national banks.1 36 Congress determined that there
was "no longer any justification for.., continuing to grant national
banks immunities from State taxation which are not afforded State
banks.' 3 7 Therefore, the prior congressional intent to exempt a na-
tional bank from state taxation is no longer present. 138

Both courts and the legislature have noted similarities between the
statutes governing Edge corporations and those governing national
banks. '"9 For example, their respective taxation statutes were passed
to prevent discriminatory state taxation favoring state-chartered insti-
tutions.' 40 The substantial erosion of state tax immunity for national

131. First Agricultural Nat'l Bank v. State Tax Comm'n, 392 U.S. 339, 340 (1968);
Iowa-Des Moines Nat'l Bank v. Bennett, 284 U.S. 239, 244 (1931); First Nat'l Bank v.
City of Hartford, 273 U.S. 548, 550 (1927); Des Moines Nat'l Bank v. Fairweather,
263 U.S. 103, 106 (1923); Owensboro Nat'l Bank v. Owensboro, 173 U.S. 664, 667-
68 (1899); McCulloch v. Maryland, 17 U.S. 159, 213, 4 Wheat. 316, 436 (1819).

132. Cong. Globe, 38th Cong., 1st Sess. 1893-95 (1864).
133. Act of June 3, 1864, ch. 106, § 41, 13 Stat. 99, 111 (currently codified as

amended at 12 U.S.C. § 548 (1976)).
134. First Agricultural Nat'l Bank v. State Tax Comm'n, 392 U.S. 339 (1968).
135. Id. at 341; see Cong. Globe, 38th Cong., 1st Sess. 1893-95 (1864).
136. Pub. L. No. 91-156, §§ 1(a), 2(a), 83 Stat. 434, 434 (1969) (currently codified

as amended at 12 U.S.C. § 548 (1976)).
137. S. Rep. No. 530, 91st Cong., 1st Sess. 2, reprinted in 1969 U.S. Code Cong.

& Ad. News 1594, 1595. As a result, despite the national bank's status as a federal
instrumentality, a state now has express plenary authority to tax the national bank
provided that it is done in a nondiscriminatory manner. See 12 U.S.C. § 548 (1976).

138. See S. Rep. No. 530, 91st Cong., 1st Sess. 2, reprinted in 1969 U.S. Code
Cong. & Ad. News 1594, 1595 ("The committee is in full accord with the [principle]
that every State government should be allowed the greatest possible degree of auton-
omy with regard to the formulation of its tax structure [with respect to national
banks.]").

139. See First Fed. Say. & Loan Ass'n v. Tax Comm'n, 437 U.S. 255, 258 (1978)
(12 U.S.C. § 548 (1976) and 12 U.S.C. § 627 (1976) were passed to "protect federally
chartered financial institutions from 'unequal and unfriendly competition' caused by
state tax laws favoring state-chartered institutions." (footnote omitted)); Apfel v.
Mellon, 33 F.2d 805, 807 (D.C. Cir. 1929) ("The statutes relating to the organization
of national banks are analogous to [the statutes relating to the organization of Edge
corporations.]"), cert. denied, 280 U.S. 585 (1929); 58 Cong. Rec. 8083 (1919)
(statement of Rep. Phelan) ("These corporations are just as independent of the
Government as the national banks are to-day.").

140. First Fed. Say. & Loan Ass'n v. Tax Comm'n, 437 U.S. 255, 258 & n.2
(1978). In addressing the state taxation of a Federal Credit Bank, the Supreme Court
recently stated that "there has been no departure from the principle that state taxes
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banks suggests that the similarities of a national bank to an Edge
corporation should not be relied upon to grant the Edge corporation
state tax immunity. 14 1 In light of this erosion, it is unlikely that
Congress would prohibit nondiscriminatory taxation of Edge corpo-
rate branches in states in which the home office is not located. 4 2

IV. POLICY CONCERNS

A. The Need for Legislative Action

The banking field traditionally is an area of congressional con-
cern. 43 Accordingly, it has been suggested that the issue of Edge
corporate branch taxation can only be resolved through congressional
action. 4 4 The ABA Committee has recommended repeal of section
627 as part of a broader plan to establish a uniform method of state
taxation of federal depositories. 45 Given the existing ambiguity be-
tween the taxation practice of certain states and the lack of a provision
expressly authorizing this practice, congressional action is indeed war-
ranted. Nevertheless, in the interim, congressional inaction should not
preclude the judiciary from resolving the issue by upholding the appli-
cation of state taxation statutes to Edge corporate branches in non-
home office states. 46

are constitutionally invalid if they discriminate against the Government." Memphis
Bank & Trust Co. v. Garner, 103 S. Ct. 692, 696 n.7 (1983).

141. See supra notes 139-40 and accompanying text.
142. Cf. Memphis Bank & Trust Co. v. Garner, 103 S. Ct. 692, 696 n.7 (1983)

("[T]he scope of the Federal Government's Constitutional tax immunity has been
interpreted more narrowly in recent years.").

143. First Agricultural Nat'l Bank v. State Tax Comm'n, 392 U.S. 339, 345 (1968).
144. See O'Brien, supra note 10, at 897; New Rules, supra note 10, at 219.
145. Committee on Banking and Say. Insts., Tax Section Recommendation No.

1981-3, 34 Tax Law. 861, 862 (1981). Currently, there is no uniform jurisdictional
standard for taxation of federal depositories, id., nor is there a uniform standard for
apportioning the tax base among the states in which the bank is located, id. The ABA
recommendation presents a uniform standard for interstate taxation of federal depos-
itories. Id. at 861. While this Note supports the ABA's recommendation to repeal §
627, the broader issue is beyond the scope of this Note. While the ABA proposal
expressly includes Edge corporations, two bills have been introduced in Congress that
conceivably would have had an impact on § 627. The Interstate Taxation of Deposi-
tories Act of 1979 would have provided for a uniform system of interstate taxation of
financial institutions. 125 Cong. Rec. 5739-41 (1979) (interpreting S. 719, 96th
Cong., 1st Sess. (1979)). The Interstate Taxation Act of 1979 would have established
a uniform method of apportioning corporate income among the states. S. 983, 96th
Cong., 1st Sess. 19 (1979), reprinted in Corporate Income Hearings, supra note 40, at
22; Staff of the Joint Comm. on Taxation, 96th Cong., 2d Sess., Description of S. 983
and S. 1688 Relating to State Taxation of Interstate Business and Foreign Source
Corporate Income 4 (joint Comm. Print 1980) [hereinafter cited as Staff Report].

146. See supra notes 35-40 and accompanying text.
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B. State Fiscal Concerns

The Edge corporation should not be able to escape paying its fair
share of taxes in a state in which it is doing business. 47 Generally, if a
corporation does business within a state, the state may tax the income
of the corporation attributable to business activities within the
state. 14 8 When an Edge corporation does business within a state, it
uses state services and is under the protection of state law. 149 It would
be inappropriate to shield the Edge corporate branch from paying for
such services and benefits merely because its home office is not located
in the state.

Moreover, if a court were to interpret section 627 as preventing
non-home office states from taxing branches, the anomalous result is
that states in effect would lose taxation power over Edge corporations
that they had prior to the amendment of Regulation K. Because each
Edge corporation initially had to be separately incorporated in the
state in which it conducted business, 150 the corporation was subject to
taxation by any state in which it was located. Under this interpreta-
tion, the amendment allowing the establishment of domestic branches
without requiring separate incorporation would deprive home states
of the taxation authority they previously possessed over Edge corpora-
tions located and doing business within the state.' 5 '

Since McCulloch, the determination whether an entity is tax im-
mune has implicitly rested on traditional theories of federalism.15 2 The
theory is that state taxation of an entity that has been deemed to be
closely connected to the federal government may create an interfer-
ence with substantive federal policy.153 Authorizing state taxation of

147. Zamora, supra note 9, at 464.
148. Northwestern States Portland Cement Co. v. Minnesota, 358 U.S. 450, 452

(1959); Smith v. Lummis, 149 Fla. 660, 667, 6 So. 2d 625, 627-28 (1942); Interna-
tional Textbook Co. v. Connelly, 67 Misc. 49, 58, 124 N.Y.S. 603, 609, af'd per
curiam, 140 A.D. 939, 125 N.Y.S. 1125 (1910), aff'd, 206 N.Y. 188, 99 N.E. 722
(1912); see Corporate Income Hearings, supra note 40, at 689; Staff Report, supra
note 145, at 3. See supra note 39 and accompanying text.

149. See 58 Cong. Rec. 4969 (1919) (statement of Sen. Norris).
150. Federal Reserve Report, supra note 23, at 1404.
151. Nothing in the legislative history to the IBA suggests that Congress wished to

limit the authority of a state to tax an Edge corporation. See S. Rep. No. 1073, 95th
Cong., 2d Sess. 2-6, reprinted in 1978 U.S. Code Cong. & Ad. News 1421, 1422-26.

152. See Mayo v. United States, 319 U.S. 441, 445 (1943); James v. Dravo Con-
tracting Co., 302 U.S. 134, 154-55 (1937) (quoting Railroad v. Peniston, 85 U.S. (18
Wall.) 5, 36-37 (1873)); Metcalf & Eddy v. Mitchell, 269 U.S. 514, 523 (1926);
McCulloch v. Maryland, 17 U.S. 159, 212-13, 4 Wheat. 316, 435-36 (1819); United
States v. City of Leavenworth, 443 F. Supp. 274, 278 (D. Kan. 1977); L. Tribe,
supra note 84, § 6-31, at 401.

153. James v. Dravo Contracting Co., 302 U.S. 134, 161 (1937); Metcalf & Eddy
v. Mitchell, 269 U.S. 514, 523 (1926); United States v. City of Leavenworth, 443 F.
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the Edge corporate branch in a state in which the home office is not
located does not create such an interference with federal policy be-
cause the Edge corporation is not closely connected with the federal
government. 5 4 To suggest that state taxation of these branches would
interfere with federal policy in light of permissible home-state taxa-
tion would be inconsistent. 55 The expansion of tax immunity to en-
compass the Edge corporate branch would interfere instead with state
sovereignty, 5 6 and would represent a "manipulation" of federal tax
laws that has "no proper place in determining the allocation of power
between co-existing sovereignties.'1 5 7

CONCLUSION

The federal government should restrict state authority to tax a
corporate organization doing business within state boundaries only
under the clearest and narrowest of circumstances. The supremacy
clause of the Constitution should not be construed so as to alter
traditional notions of federalism. An Edge corporation should not be
deemed a federal instrumentality, and thus its branches should be
subject to state taxation. Because Congress has not explicitly intended
to preclude state taxation of branches, and in light of existing policy
considerations, a state should have the authority to tax the Edge
corporate branch doing business in that state. The rapid escalation of
Edge corporate development requires that the issue be resolved and
that the current state policy of taxing Edge corporate branches in non-
home office states be endorsed.

Leo Vincent Gagion

Supp. 274, 278 (D. Kan. 1977); L. Tribe, supra note 84, § 6.28, at 392; see United
States v. New Mexico, 455 U.S. 720, 735 (1982); Mayo v. United States, 319 U.S.
441, 445 (1943); McCulloch v. Maryland, 17 U.S. 159, 213, 4 Wheat. 316, 435-36
(1819).

154. See supra notes 108-42 and accompanying text.
155. See 12 U.S.C. § 627 (1976).
156. Such a policy would expand immunity to institutions primarily on the basis

of a federal charter or federal regulation. State fiscal interests would be invaded, and
tax immunity would be extended beyond all reasonable boundaries. See supra pt.
III(A).

157. United States v. New Mexico, 455 U.S. 720, 737 (1982).
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