Fordham Law Review

Volume 42 | Issue 1 Article 1

1973

In Defense of Capital Gains

Constantine N. Katsoris
Fordham University School of Law

Follow this and additional works at: https://ir.lawnet.fordham.edu/flr

6‘ Part of the Law Commons

Recommended Citation
Constantine N. Katsoris, In Defense of Capital Gains, 42 Fordham L. Rev. 1 (1973).
Available at: https://ir.lawnet.fordham.edu/flr/vol42/iss1/1

This Article is brought to you for free and open access by FLASH: The Fordham Law Archive of Scholarship and
History. It has been accepted for inclusion in Fordham Law Review by an authorized editor of FLASH: The Fordham
Law Archive of Scholarship and History. For more information, please contact tmelnick@law.fordham.edu.


https://ir.lawnet.fordham.edu/flr
https://ir.lawnet.fordham.edu/flr/vol42
https://ir.lawnet.fordham.edu/flr/vol42/iss1
https://ir.lawnet.fordham.edu/flr/vol42/iss1/1
https://ir.lawnet.fordham.edu/flr?utm_source=ir.lawnet.fordham.edu%2Fflr%2Fvol42%2Fiss1%2F1&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=ir.lawnet.fordham.edu%2Fflr%2Fvol42%2Fiss1%2F1&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:tmelnick@law.fordham.edu

FORDHAM

1973-1974
VOLUME XLII

© 1973, 1974, by Fordham Law Review



BeveErLY F, CHASE
Articles Editor

James B. KeANEY
Notes Editor

GranT H. GiBson
Comments Editor

Jorn G. Ryan
Comments Editor

Francis W. BENNER

Davip A. Beare
Epxunp P. Bercawn, Jr.
STUART M. BERNSTEIN
RoBerT D, BICKFORD, JR.
Ricearp A. CIRILLO
Harvey CrrrIN
RicuARD G. CLARKE
Caarces H. CocHrAN
Barsara CoOHEN

James E, CoNNORS
Joer E. Davipson
James R. DEVita
Tmeorey Dowp

PeTER M. DUGRE
CHARLES FASTENBERG
Raymonp W. FIsHER
RoBerT E. FRIEDMAN
BArry S, GEDAN

BRrUNO GOLDBERG
BeverLy B. Goopwin

EDITORIAL BOARD

Cuartes R. Racan
Editor-in-Chief

Micuaer D, DiGiacoato
Articles Editor

RANDOLFH AMENGUAL Micaaer E. Twomey
Managing Editor Notes Editor

Tuomas R. Jones
Comments Editor

GRrReG A. DANILOW
Writing & Research Editor

ASSOCIATE EDITORS

Brian D. Coccio JEROME SHEINMAN
MEMBERS
Tmorey R. GrRAEAM J. Gregory MiLmor
Ira J. GROSSMAN Micoaer V. MITRIONE
Mary J. HAMMER Mary C. Mone
Howarp R. HAwWKINs, JR. Worianm J. Oberoick
Ravmonp C. James Kevin P. O’Connor
Ricaarp R. Karikow Denise G. PAauLLy
Guueert L. Kremany, II Russert C. Pravee
Erior LAUER CHrisTOPHER S. ROONEY
JacoB LAUFER James Ryan
F. Leay GEORGE A. SHANAHAN
RoOBERT M. LEVINE Joserr R. Smmone
Karex G. Lvp WiLLiane J. SPERANZA
Manvuer R. LLorca Irene A. SULLIVAN
Juoite R. MacDonALD Paur O. SuLLivan
W, Dovcras McDoucaLy ALoY TAMOSHUNAS
Epwarp D, McKEEVER RoperT A, Uiy
Joun J. MApDEN GLEN WALKER
PeTER MICHAEL MADDEN Wooprow J. WiLson
JaMEs J. MaHON, JR. Davip W, WILTENBURO
THEODORE P. MANNO DiANE L. YEAGER

Paur A. MERroOLLA

ANN V. Surrivan
Business Secretary

offices.

notified to contrary.

EDITORIAL AND GENERAL OFFICES
Lincoln Center, 140 West 62nd Street, New York, N.Y. 10023
Published four times a year—October, December, March and May. Member,

National Conference of Law Reviews. Printed by the Heffernan Press Inc,, Worcester,
Massachusetts. Second class postage paid at New York, N.Y. and at additional mailing

SusscrrerioN PrIcE $10.00, SINGLE IssuE (for issues of Volume XLII) $3.50. Make
checks payable to ForoEAM Law REeVIEW. Subscription renewed automatically unless

For price of volumes and single issues prior to Volume XLII please inquire of
William S. Hein & Co., Inc., 1285 Main Street, Buffalo, New York 14209,

ii



TABLE OF LEADING ARTICLES—TITLES

THE AUTOMOBILE PRESUAPTION IN THE NEwW YoRrx NAarcorics Law. Michkael Edward

Rose ..... Ceteeceacaateenesanatnotetaacacssatasssrenancssacas veectesnecaca
CaBre TELEVISION AND THE PROMISE OF PROGRAMAMING Diversity. D. Bruce LaPierre
IN DerFeNSE OF CAPITAL Gains, Constantine N, Kalsoris .....cvceiiiiieecnncannns

INDIVIDUAYL vS. COLLECTIVE AGREEMENTS: A STUDY IN CONFLICT AND UNXI1ON LEVERAGE.
Peter J. DeEROM . iaeeeeeeianienecssesasecssssssaccsssnssassssosssnscsanns
A NatioN TrRANQUILIZED—A S0C10-LEGAL ANALYSIS OF THE ABUSE OF SEDATIVES IN TEHE
Unzrep States. Gerald T. McLaughlin ......oiiiiniinaiiaiiincionnnacrons
PREPARATION OF SECURITIES ACT REGISTRATION STATEMENTS AND REPORTS: DMEETING
THE OBLIGATION TO PROVIDE A Basis ¥OR APPRAISING THE PROSPECTIVE Intpacr orF
HistoricAL FINANCIAL INFORMATION. Lawrence Lederman ...........cccon.e.
A Review or TEE NATIONAL LaBor RErations Boarp’s DererraL Poricy. Michael 4.
Murphy and Michael A. Sterl@cci ......ouuiviieiiesereesncracecassesaanons
THE SPECIAL SKILLS OF ADVOCACY: ARE SPECIALIZED TRAINING AND CERTIFICATION OF
AnvocaTtes Essentian To Our Systent or Justice? Warren E, Burger ........
TeacEER TENURE—SOME PrOPOSALs FOR CHANGE. Michael R, Lansarone ............
WHAT 15 A MISLEADING STATEMENT OR Qnmssiox UNpEr RULE 10b-5? Arnold S. Jacobs

TABLE OF LEADING ARTICLES—AUTHORS

BURGER, WARREN E., The Special Skills of Advocacy: Are Speciglized Training and
Certification of Advocates Essential to Our System of Justice? ......oeeveveenn
Dexoxst, PETER J., Individual vs. Collective Agreements: A Study in Conflict and Union
LeUerGEE  veueieeninanenetaseasassasssossscssssnssossscanosesnssscscsanones
Jacoss, Arworp S., What Is a Misleading Statement or Omission Under Rule 10b-5?
Katsorts, ConsTaNTINE N., In Defense of Capital Gains .....oovciieiiiininnecnnas
Lanzarone, Micaaer R., Teacher Tenure—Some Proposals for Change ............
LaAPIERRE, D. BrUck, Cable Television and the Promise of Programming Diversity
LEDERMAN, LAWRENCE, Preparation of Securities Act Registration Statements and Re-
ports: Meeting the Obligation to Provide a Basis for Appraising the Prospective
Impact of Historical Financial Informalion .........c.cevvviiievenncscnnnnans
McLavcELIN, GERALD T., 4 Nation Tranquiliced—A Socio-Legal Analysis of the Abuse
of Sedatives in the United StOLES +...evevnireeiecesencecesesencscsnnsseannas
MureEY, MicHAEL A., AND STERLACCI, MicHAEL A., A Review of the National Labor
Relations Board’s Deferral POLCY ....uueioiiiiininaiaiieiiiiansanaassanannn
Rosg, MicaaeL Epwarn, The Automobile Presumption in the New York Narcolics Law

COMMENTS

ABOLITION OF FEDERAL OFFICES AS AN INFRINGEMENT ON THE PRESIDENT'S POWER 10O
ReEvoOvE FeDERAL ExEcUTIVE OFFICERS: A REASSESMENT OF CONSTITUTIONAL
DOCTRINES  teuevvenaceaeeansasossosssossesssonnscsososssasnssssnssaasasnnns

761

25

495

725

710

291

227
526
243

227

495
243

1
526

-

25

770

725

291
761



iv FORDHAM LAW REVIEW

Chris-Craft anp SEctiON 14(e): THE EXPANSION OF LEAD UNDERWRITERS® LIADILITY
CriMINAL RESPONSIBILITY AND THE DRuUG DEPENDENCE DEFENSE—A NEED FOR JUDI-

CIAT, CLARTFICATION 4uoveeesesncennconnoesoeonsannossacesosnasnsscnsensans .
TeE ErrFect or NEw YORK INSURANCE LAw Seciion 167(3) UPON Cmms FOR CON-

TRIBUTION AND INDEMNITY ..vveuuensvncoscnscrescaconcnnen cerrane
Tee HatcE Act REAFFIRMED: DEMISE OF Ovmmmwm RevEW? ..... teeecrensas .
Magme THE CLASs DETERMINATION IN RULE 23(b) (3) CLASS ACTIONS ....ovcvven. .
RELIGION v PoLITICS AND THE INCOME TAX EXEMPTION ......... eeeeas erenans ..
SUBSTANTIVE RULEMARING AND THE FTC oevrnvvrvnnnnnnns teeeesietestetasaaana .
VIOLENCE AND OBSCENITY—Chaplinsky Revisited .........ceceevvenans Ceereenetvas

NOTES

THE Benigy HousmNg Quora: A LeciTIMATE WEeAron 10 Ficar Wmire FLIOHT Anp

RESULTING SEGREGATED COMMUNITIES? ...oveeensessn
Bowcuar NoricE—THE RicHTS 0F NON-ENGLISH-SPEAKING WELFARE RECIPIENTS ...
DuEe Process AND THE DEVELOPMENT OF “CRIMINAL” SAFEGUARDS IN Civir CoMMMIT-

MENT ADJUDICATIONS  ¢uvteseuseoennntnaennocsssansanensosesnssaans eeneeas .
TeE Evorvine RiGHT OF DUE PROCESS AT PrISON DISCIPLINARY HEARINGS .0vv.vv..,
A FLEXIBLE STANDARD FOR STATE REAPPORTIONMENT CASES .eveeeeriueon. Cereisieen,
Jupiciar LecerpEmay: 18 US.C. § 3501 Puriep From Mirandw’s HAT .....ovvune.
Lismiry INSORANCE—A Move 10 Linir THE EXCESS JUDGEMENT DAMAGES AWARD
RerroacTIVITY IN CIVIL SUTTS: Linkletier MODIFIED  o...uvevueeerrnaianncnncannss
THE RIGET TO TRAVEL ABROAD +.ceunuvevencnanensanns feeecetettitenranans

OF Gold o oeiniri ittt iieieeiennceesnnneesnasessnes Ceeenaens

820

361

125
161
()
397
178
141

891
626

611
878
641
425
439
653
838

852



INDEX DIGEST

ACCOUNTING

See also Corporations, Privileges and Im-
munities, Rule 10b-S, Securities, Taxa-~
tion

Accountant-Client Privilege

197-202, 206-10

Accounting Principles and Standards for

Presenting Historical Financial Infor-

mation 772-77
Accounting Principles and 10b-§ Dis-
closure 265-67
Estimating “Surplus Surplus” 776
Inventory Adjustments 718-19

Obligations of Accountants in Preparing
Registration Statements 770-89

ADMINISTRATIVE AGENCIES

See also Administrative Law
Civil Service Commission 171
FCC 32-119, 191
178-96, 631
630, 639, 752-54
291-360, 519-20
562-66, 594-601, 610

ADMINISTRATIVE LAW

See also Arbitration, Cable Television,
Federal Courts
Administration of Federal Judiciary
480-92
Administrative Efficiency 883-84
Bilingual Notification in Welfare Hear-
ings 626-40
Circuit Court Judicdal Councils 477-92
Early Lack of Direct FCC Control over
Cable Television 38-43
FCC Jurisdiction over Cable Television
’ 38-51, 89
Federal Preemption by NLRB
295-327, 519-20
FTC Action Against Deceptive Consumer

Practices 181-82, 186, 196
FTC Rulemaking 178-96
Rulemaking vs. Adjudication  180-93
Statutory Authority 179-80, 186-96

Judicial Review of FTC Action 185-86
NLRB's Deferral to Arbitration 291-360

Early History 292-98
Motivations 339-60
Procedural Safeguards 183-85, 191, 878-79
Due Process 184-85
Right to Submit Evidence 185
Regulation of Cable Television 37-119
Relation to Prison Hearings 884

AGENCY

See also Corporations, Insurance

Agent’s Liability for Misuse of Inside In-
formation 214-17

Fiduciary Relationship  211-24, 275-78

Servant’s Duty of Faithful Serviee 130

ANTITRUST

See also Torts
Competitive Business Torts 909-24
Per Se Violations of Sherman Act Sec-

tion 1 909-24
Intent to Harm Competitor  909-24
Restraint of Trade 911-13
Rule of Reason 911-15, 923-24
Unfair Competition 909-24

Taxation of Antitrust Recoverics 4-5

ARBITRATION

See also Administrative Law, Education,
Labor-Management Relations
Discovery in Arbitrable Disputes
296, 357
NLRB’S Deferral to Arbitration 291-360
Arbitration Jurisdiction 295-318
Arbitration of Statutory Rights 307-44

Exhaustion of Remedies 329-31
Motivations 339-60
Time Factors 303-30

Survival of Arbitration Clauses 515-18

CABLE TELEVISION

See also Administrative Law
Access to Noncommercial Nonbroadeast
Producers 91-109, 120-24



vi FORDHAM LAW REVIEW

Cable Originated Programming
83-99, 119-24
Concentrated and Cross-Ownership
73-82, 111-12
Copyright Problems 49-63
History, Technology and Potential
25-36, 86-94, 119-24
Pay Cablecasting 113-19
Promoting a Minority-Majority Dialogue
107-14, 120-24

Regulation 37-119
Basis for Local Jurisdiction 68-73
Commercial Substitution 58-59
Early Lack of FCC Control 38-43
FCC Jurisdiction 38-46, 51, 89

Mandatory Carriage of Local Signals
42-52, 61
Non-Duplication of Local Signals
42-52, 60-62
Restrictions on Importing Signals
47-66
96-119
86-88

System Control of Content
Two-Way Communications

CIVIL COMMITMENT

Involuntary Civil Commitment
385-89, 394-93
611, 618-20
612, 620

Due Process Safeguards
State’s Burden of Proof

CIVIL PROCEDURE

See also Arbitration, Class Actions, Crim-
inal Procedure, Evidence, Judgments,
Jurisdiction

Attorney-Client Privilege 197-211

Compelling Production of Client’s Work
Papers in Attorney’s Possession 197-211

Counterclaims in Class Actions 812-13

Discovery in Arbitrable Disputes 296, 357

Discovery in Class Actions 802-18

Discovery when Executive Privilege is
Asserted 675-88
In Camera Inspection 676, 681-88
Police Investigation Files

675-76, 682-88

Joint Tortfeasors 125-39
Contribution 125-39
Impleading 125-27, 133-34
Indemnification 125-39

[Vol. 42

Retroactive Effect of Civil Judgments
653-63
Standing under Rule 10b-5
213, 216, 688-98

CIVIL RIGHTS

See also Constitutional Law, Education,
Equal Protection, Freedom of Speech,
Public Housing

Assertion of Executive Privilege in Civil
Rights Actions 675-88

Benign Quotas in Public Housing 891-908

Civil Rights of Teachers 540-42

Constitutional Guarantces of Non-En-
glish-Speaking Citizens 626-40

Denial of Franchise 466-67

Housing as a Fundamental Interest

901-02

Restricting Political Activitics of Govern-
ment Employees 166-74

Right of Association 165

Right to Travel Abroad 838-51
CLASS ACTIONS

See also Civil Procedure

Absent Class Member 805-14, 818

Class Determination 803-05, 814-15

Consumer Class Actions 808
Counterclaims 812-13
Discovery 802-18
Preliminary Hearings 799-801, 814-17
Purpose of Rule 23 791-95
COMMERCIAL LAW

See also Contracts

Letter of Credit 706-15
Secured Transactions 716-22

COMMUNICATIONS

See also Cable Television, Labor-Manage-
ment Relations

History, Technology and Potential of
Cable Television 23-36, 86-94, 119-24

Regulation of Cable Television 37-119

Two-Way Communications 86-88

Unionization of Star Performers 506-25

CONSTITUTIONAL LAW

See also Civil Rights, Criminal Procedure,
Due Process, Equal Protection, Free-



1974]

dom of Speech, Judicial Review, Priv-
ileges and Immunities, Public Officers,
Religion, Separation of Powers
Administrative Hearings 878-79
Admissibility of Confessions 425-38
Balancing of Interests Test
142-43, 146, 163-64, 411, 635-36,

849-50, 883-84
Chilling Effect on First Amendment
Rights 161-72

Compelling State Interest Test
163-73, 408, 412-20
Confrontation Rights in Employee Dis-

missal Hearings 530-31
Constitutional Guarintees of Non-En-
glish-Speaking Citizens 626-40
Educational Rights 628
To Bilingual Notification in Welfare
Proceedings 626-40
Voting Rights 629-31, 639
Cruel and Unusual Punishment 368-34
Denial of Franchise 466-67
Discriminatory Prosecution and the
“Classless” Defendant 927-29
Equal Protection 421-23, 626-52,
896-98, 901-07, 927-29

Establishment Clause 397-98, 422
Freedom of Speech 141.72, 173-76,

416-20, 513-15, 619
Free Exercise Clause 397-98, 408-16

Fundamental Rights 618-20
“Heads of Departments” Defined 604-10
Overbreadth 161-77, 417, 420

Privilege Against Self-Incrimination
197-211, 425-38

Rational Basis Test 170, 637
Restricting Political Activities of Govern-
ment Employees 166-74
Retroactive Effect of Civil Decisions
653-63
Retroactive Effect of Criminal Decisions
653-58
Right of Association 165, 619-20
. Right of Privacy 620
Right-Privilege Distinction 412-15
Right to Travel 619-20
Right to Travel Abroad 838-51
Area Restrictions 843-48, 851
Facial Review 842, 830-51
Loyalty Qath 849

INDEX TO VOLUME XLII vit
Search and Seizure 436-37
Speech-Conduct Distinction 174-77
Standing in First Amendment Cases
164, 177
Standing of Non-Purchaser-Seller Under
Rule 10b-5 693-95
Superior and Inferior Officers Under
Article II 601-10
Taxation 7, 21-24

Unconstitutional Vaguencss
161-77, 416, 420

CONSUMER PROTECTION

See also Civil Procedure, Class Actions
Availability of Legal Services 227-29, 237

Consumer Class Actions 808
FTC Action 181-82, 186, 196
Open End Credit 664-75
Truth-in-Lending 664-75
Damage Awards 666-67, 670-73
Jurisdiction 666-67
Lack of Actual Damages 669-70
Open End Transactions 670-75
Statute of Limitations 667-69
CONTRACTS
Bad Faith Failure of Insurer to Settle
440-46, 452
Course of Dealing 716-22
COPYRIGHT

See also Cable Television
Copyright Problems in Cable Television
49-50, 55-63

CORPORATIONS

See also Rule 10b-3, Securities
Agent’s Liability for Misuse of Inside
Information 214-17
Issuer’s Disclosure Under Securities Act
770-90
Effect of Offering on Earnings Per
Share 781
Material Changes in Revenue and Ex-
penses 783-84
Seasonal Fluctuations in Business
780-81
Fidudary Relationship 211-24, 275-78



viii

Forms S-1 and 10-K 770-89
Inside Information as a Corporate Asset
218-21

Intent to Raid Corporate Assets 271-74
Mergers and Section 16(b) 854-77
Trading by Officers, Directors and Ten
Percent Owners 852, 861, 872-75

CRIMINAL LAW

See also Constitutional Law, Criminal
Procedure, Drug Law, Prisons, Priv-
ileges and Immunities

Crimipal Attempt 930-34

Cruel and Unusual Punishment Clause

368-84

Detection of Consensual Crimes 454-53

Discriminatory Prosecution 924-29

Drug Dependence as a Defense to Con-
sumption-Related Offenses 361-96

Due Process 366, 376-77, 391-92, 617-18

Entrapment 454-66
Intolerable Governmental Participation

460-65

Predisposition 457-66
Legal Impossibility in Federal Law

929-34

Mens Rea 367-77, 391

New York Drug Law 756-58

Possession as a Crime 757-58

Trafficking 758

Objectives 364-65, 392-96

Parens Patrice 616

Retroactive Effect of Criminal Decisions

653-58

Comparison with Civil Decisions
656-63
State’s Burden of Proof 612-13, 618
Status Offenses 369-73

CRIMINAL PROCEDURE

See also Criminal Law, Due Process,
Evidence, Judicial Review, Legal Pro-
fession, Privileges and Tmmunities

Admissibility of “Battered Child” Syn-
drome 935-42

Admissibility of Confessions 425-38
Inherent Coercion 426-29, 432-34, 437

Mirandae Warnings 426-38
Voluntariness 425-33, 436
Criminal Advocacy 233-38

FORDHAM LAW REVIEW

[Vol. 42

Involuntary Civil Commitment

385-89, 394-95

Privilege Against Self-Incrimination
425-38
Procuring Evidence for Discriminatory
Prosecution Defense 927-29
Retroactive Effect of Criminal Decisions
653-38
Comparison with Civil Decisions 656-63
Search and Seizure 436-37
Statutory Presumptions 761-69
Connection Between Presumed and

Proved Facts 765-68
Due Process 762-63
Standards of Proof 763-66

DAMAGES

See also Contracts, Remedies, Torts

Damages for Violations of Truth-in-
Lending 666-67, 670-75

Excess Judgment Awards 439-83
Effect of Insured’s Insolvency 444-53

Need for Actual Injuries 444-50
Prepayment Rule 447-50
Punitive Damages 443-49, 452
Tazxzation of Punitive Damages 4-5

DRUG LAW

See also Civil Commitment, Criminal
Law, Criminal Procedure
Abuse of Sedatives 725-26, 735-37, 741-45
Dependency as a Defense to Consumption-
Related Offenses 361-96
Drug Addiction and Free Will
372-84, 390-96

Due Process 366, 376-77, 39192
Effects of Sedative Abuse 735-45
Death 739-40
Rapidity of Addiction 738-39
Relation to Crime 744-45
Tranquilizers 739
Withdrawal 738

History and Description of Sedatives
727-38

Involuntary Civil Commitment
385-89, 394-95
New York Drug Law 756-58
Automobile Presumption 761-69
Presumption of Knowledge in Prosecu-
tions for Possession 761-69



1974]
Statutory Regulation of Depressants
746-58
Current Legislation 752-60
Early State and Federal Laws 746-52
Possession as a Crime 757-58
Trafficking 758

DUE PROCESS

See also Administrative Law, Constitu-
tional Law, Criminal Procedure
Admissibility of Confessions 425-38
Voluntariness 425-33, 436
Balancing of Interests Test 849-50, 883-84
Bilingual Notification of Right to a

Welfare Hearing 626-40
Civil Commitment 611-25
Confrontation Rights in Employee Dis-

missal Hearings 530-31

Criminal Responsibility
366, 376-77, 391-92
Denial of Professional Licenses 5§37-40

Entrapment 463
Juvenile Justice 611, 621-22
Mental Iiness 617-18

Nonretention of Nontenured Teachers
532-37, 540-47

Prison Hearings 878-90
Procedural Safeguards in FTC Hearings

183-85, 191
Right to Travel Abroad 838-51

Seniority as a Property Right 503-06

State’s Burden of Proof in Civil Cases
619-20

Statutory Presumptions in Criminal Law
762-63

EDUCATION

See also Administrative Law, Civil Rights,
Due Process, Labor-Management Rela-
tions

Acquiring Tenure 544-47

Dismissal of Nontenured Teachers
Deprivation of Substantive Rights

540-47

For Union Activities 546-47
Notice Period 548-55
Notification of Reasons 532-33, 543-44
Procedural Due Process 532-39
Educational Job Market 528-29, 560-61
Effect of Dismissal 535-37

INDEX TO VOLUME XLII ix

Expectancy Interest of Probationary

Teachers 533-35

Merit Pay 560-61

Negotiating Teacher Job Security 548-54
Lowering the Probationary Period

§51-54

Rights of Tenured Teachers §57-59

EQUAL PROTECTION

See also Administrative Law, Constitu-
tional Law, Criminal Law, Criminal
Procedure, Evidence, Public Housing

Balancing of Interests Test 637

Bilingual Notification of Right to a Wel-
fare Hearing 626-40

Discriminatory Prosecution and the
“Classless” Defendant 927-29

Mixed Court Reaction to Quotas in
Housing 896-98

Political Activity Limitation on Religious
Tax Exemption 421-23

Rational Basis Test 635-36

Reapportionment of State Legislatures

641-52

History of 645-48, 650-51
Integrity of Political Subdivisions

644-45, 650-51

Permissible Deviations in 642-52

“Political Fairness” Principle 648-49

Prima Facie Case 648-49

State Interests in 641-48

Standards of Review and Acceptability
of Quota Method 901-07

EVIDENCE

See also Civil Procedure, Class Actions,
Constitutional Law, Criminal Proce-
dure, Minors, Privileges and Immunities

Accountant-Client Privilege

197-202, 206-10

Admissibility of “Battered Child" Syn-
drome 935-42

Admissibility of Confessions 425-38
Inherent Coercion 426-29, 432-34, 437

Mirands Warnings 426-38
Voluntariness 425-33, 436
Attorney-Client Privilege 197-211

Compelling Production of Client’s
Work Papers in Attorney’s Possession
197-211



Discovery in Arbitrable Disputes 296, 357
Discovery When Executive Privilege is
Asserted 675-88
In Camera Inspection 676, 681-88
Police Investigation Files 675-76, 682-38
Expert Medical Testimony
Evaluation of Mental Iilness 624
Testimony Based on Probabilities
938-41
Prior Dangerous Acts 624
Privilege Against Self-Incrimination
197-211, 425-38
Procuring Evidence for Discriminatory

Prosecution Defense 927-29
Search and Seizure 436-37
Statutory Presumptions 761-69

Connection Between Presumed and
Proved Facts 765-68
Standards of Proof 763-66

FEDERAL COURTS

See also Judicial Review, Jurisdiction
Administration of Federal Judiciary
480-92
Circuit Court Judicial Councils 477-92
Enforcement of Orders 483-84, 490-91

Review of 483-92
Executive Control of the Judiciary
481, 490-91

Jurisdiction of Supreme Court to Issue
Extraordinary Writs 485-87

Limiting the Three-Judge Court 474-77

Necessity for a Three-Judge Federal
Court When Enjoining State Laws

466-77
Section 2281 Substantiality Require-
ment 470-77

Power of District Court Judges 470-71

FREEDOM OF SPEECH
See also Civil Rights, Constitutional Law,

Religion
Balancing of Interests Test 142-43, 146
Chilling Effect 161-72
Clear and Present Danger Test 145-47
Control of Obscenity 141-43, 175-76
Fighting Words 141-42

Marketplace of Ideas 145
Obscenity and Violence 142-43

FORDHAM LAW REVIEW

[Vol. 42

Political Activity Limitation on Religious

Speech 416-20
Political Protests 141-46
Public Safety and Patriotism 144-47
Speech-Conduct Distinction 174-771
Symbolic Speech 147
Union Interference with Free Speech

513-15

GOVERNMENT

See Constitutional Law, Equal Protec-
tion, Public Officers, Separation of
Powers

INSURANCE

See also Civil Procedure, Contracts, Torts
Excess Judgment Awards 439-53
Effect of Insured’s Insolvency 444-53

Need for Actual Injury 444-50
Prepayment Rule 447-50
Punitive Damages 443-52

Lack of Coverage for Claims of Spouse

127-40
Contribution or Indemnity 127-40
Direct Interspousal Suits 129, 138-39

Fear of Collusion 128-31, 136-39
No-Fault Automobile Insurance 127
Workmen’s Compensation 133-35

JUDGMENTS

See also Insurance
Comparison of Retroactive Effect of
Civil and Criminal Judgments 656-63

Excess Judgment Awards 439-53
Linkletter Rule 653-63
Retroactivity of Judgments 653-63

JUDICIAL REVIEW

See also Administrative Law, Constitu-
tional Law, Jurisdiction
Appealability of Deferral to Arbitration
338-39, 355-56
Avoiding Constitutional Issues

409, 434-35
Chilling Effect on First Amendment
Rights 161-72

First Amendment Standards of Review
Compelling State Interest Test
163-73, 408, 412-20



1974]

Review of Statutes as Applied 161, 165
Review of Statutes on their Face
161-66, 171-74, 842, 850-51
Speech-Conduct Distinction 174-77
Judicial Review of FTC Action 185-86
Jurisdiction to Review Circuit Council

Resolutions 484-92

Standards of Review and Acceptability

of Quota Method 901-07
JURISDICTION

See also Civil Procedure, Constitutional

Law, Federal Courts
Appealability of Deferral to Arbitration
338-39, 355-56

Arbitration Jurisdiction 295-318
Disputes Under Truth-in-Lending 666-67
Federal Preemption by NLRB

205-327, 519-20
Jurisdiction of Supreme Court to Issue

Extraordinary Writs 485-87
Jurisdiction to Review Circuit Council
Resolutions 484-92

Power of District Court Judges 470-71
Section 2281 Substantiality Requirement
470-77
Standing in First Amendment Cases
164, 177
Standing of Non-Purchaser-Seller Under
10b-5 688-98
Statutory Authority for Rulemaking
179-80, 186-96
Substantial Federal Question 470-73

LABOR-MANAGEMENT
RELATIONS

See also Administrative Law, Education

Anti-Strike Injunctions 297-98, 340

Conflict Between Individual and Col-
lective Bargaining Agreements 495-525

Independent Contractors 501-02
Seniority Rights 503-06
Confrontation Rights in Employee Dis-
missal Hearings §30-31
Dismissal of Teachers for Union Ac-
tivities 546-47
Honoring Picket Lines 506-25
As a Negotiable Right 508-09, 522
No-Strike Clauses S11-12

NLRB'S Deferral to Arbitration 291-360

INDEX TO VOLUME XLII xi

Anti-Union Animus 314-16
Appealability 338-39, 355-56
Arbitration of Statutory Rights 307-13,

319-21, 333-36, 343-44
Contractual Basis of Arbitration Juris-

diction 295-318
Motives Pro and Con 339-60
Property Interest in Employment 529-35
Expectancy Interest 533-35

Rights of Government Employees 526-32
Survival of Arbitration Clauses  515-18
Unionization of Star Performers  506-25

LEGAL PROFESSION

Advocacy 227-42
Bibliography 241-42
Certification and Qualification  230-31,
23841

Availability of Legal Services 227-29, 237
Due Process in Licensing 538
English System 227-31
Obligation of Attorneys in Preparing Reg-
istration Statements 770-89

MENTAL ILLNESS

See also Civil Commitment
Concept of Dangerousness 613-15, 624

Due Process Safeguards 620-22

Mandatory Institutionalization 611, 620

Parens Patrige 616

Right to Treatment 617

Standards of Determination 613, 624-25

State Police Power 613-15
MINORS

See also Criminal Law, Criminal Pro-
cedure, Evidence

“Battered Child” Syndrome
Admissibility into Evidence 935-42

History of Diagnosis 936-38
Due Process Safeguards in Juvenile Jus-
tice 611, 618-22
Parens Patrige 616-22
Protecting the Maltreated Child 93842
History of Efforts 935-36
NEGLIGENCE

See also Insurance, Products Liability,
Torts



X11

Airlines’ Duty in Turbulent Weather

698-706

Common Carriers 698-706
Degrees of Care 700-01
Distinguished from Strict Liability 944,
949-51

Failure of Insurer to Settle 440-46, 452
Insured’s Lack of Coverage for Claims of

Spouse 127-40

Negligence Theory of Products Liability

949-56

No-Fault Automobile Insurance 127

Workmen’s Compensation 133-35
PRISONS

See also Civil Commitment
Attempt to Smuggle Mail out of Prison

924-34
Disciplinary Hearings 878-89
“Hands Off” Doctrine 880
Involuntary Transfer 882-84
Protected Interests 881-83
Punitive Segregation 882-83
Rights of Parolees and Probationers

881-82
Statutory Good Time 882-84

PRIVILEGES AND
IMMUNITIES

See also Constitutional Law, Evidence
Accountant-Client Privilege 197-202,

206-10

Attorney-Client Privilege 197-211
Possession 202-11
Pre-existing Documents 201
Executive Privilege 675-88
Police Investigation Files 675-76,
682-88

Requirements to Assert 678-81
State Secrets 677-78, 681

Privilege Against Self-Incrimination
197-211, 425-38

PRODUCTS LIABILITY

See also Negligence, Torts

Negligence Theory 949-52
Restatement Theory 943-56
Strict Liability 943-56

i ' FORDHAM LAW REVIEW [Vol. 42

PUBLIC HOUSING

See also Equal Protection
Benign Quotas 891-908
Government Responsibility to Correct
Past Practices Leading to Segregation

904-06
National Policy Favoring Affirmative
Action in Housing 906-07
Social Policy Rationale 898-900
Methods to Offset Racial Segregation
895-96

Rise of Segregated Public Housing
893-935

PUBLIC OFFICERS
See also Federal Courls, Separation of

Powers
Abolition of Office 562-66, 585-601
Appointment Powers 566-68

Confidential Presidential Advisors 594-95
Confirmation of Appointments 562-68,

601-10
Confirmation of Removals 573-85
“Heads of Departments” Defined 604-10
Removal from Office 562-610

RELIGION

See also Constitutional Law, Freedom of
Speech, Taxation

Equal Protection 421-23

Establishment Clause 397-98, 422

Free Exercise Clause 397-98, 408-16

Political Activity Limitation on Tax Ex-
emption 397-424

Taxation of Religious Speech 416-20

REMEDIES

See also Civil Procedure, Contracts, Dam-
ages, Insurance, Torts

Excess Judgement Awards 439-53
Effect of Insured’s Insolvency 444-53
Punitive Damages 443-49, 452

State Law Remedies for Insido Informa-
tion Trading 211-24

Violations of Truth-in-Lending  666-75

RULE 10b-5

See also Corporations
Accounting Principles 265-67



1974] INDEX TO VOLUME XLII xiii
Birnbaum Doctrine 689-98 Mergers 854-71

Broker-Dealer Recommendations 279-84
Curing Violations 287-90
Elements
Causation 828-30
Materiality 826-27
Reliance 827
Scienter 824-26
Extrinsic Evidence 253-54
Fidudary Relationship  211-24, 275-78
Financial Statements 264~-67
General Tests of Disclosure 244-60
Insider Trading 864, 876-77
Intent to Raid Corporate Assets 271-74

Liabhility for Statements of Others 258-59
Liability of Tippees for Misuse of Inside
Information 211-24, 286
Liability of Tippers 219-20
Misrepresentations and Omissions 244-90
Opinions and Predictions 254-56, 267-87
Proxy and Registration Statements

260-64, 287

Reasonable Basis Test 282-86
Reasonable Man Standard 249-51,
257-58

Standing 213, 216
Standing of Non-Purchaser-Seller 688-98
Legal Interest 694
Threshold Standing 693
Zone of Interest 693-94

SECURITIES

See also Accounting, Corporations, Rule
10b-5, Taxation

Common Enterprise 217-19
Disclosure Under Securities Act  770-89
Accounting Principles 772-79
“Meaningful” Financial Data  770-79
Projecting Financial Prospects 778-90
Recurring Problems with Difficult Data
779-86

Use of Narrative Disclosure 786-88

Effect of Tax Treatment on Securities

Markets 9-12
Fiduciary Relationship 211-24, 275-78
Form S-1 and 10-K 770-89

Inside Information as a Corporate Asset
218-21

Insider Trading and Section 16(b)
852-71

Officers, Directors and Ten Percent

Owners 852, 861, 872-75
Tender Offers 865-71
“Unorthodox” Transactions, Purchase

and Sale 853-77

Misuse of Inside Information
Agent’s Liability 214-17
Liability of Tippees 211.24, 286
Liability of Tippers 219-20
State Law Remedies 211-24
Registration Statements 770-90
Section 14(e) and Rule 14a-9 820-37
Causation §28-30
Materiality 826-27
Reliance 827
Scienter 824-26
Tax Exempt Securities 7-8
Tax Treatment of Securities 7-12, 21
Underwriters 820-37
Congressional Policy 831-32
Due Diligence 832-35
Express vs. Implied Liability 830-37
Liability Under Section 14(e) 820-37

SEPARATION OF POWERS

See also Public Officers, Federal Courts
Abolition of Federal Executive Offices

§62-85, 588-601

Entrapment Doctrine 460-61
Executive Control of the Judiciary 481,
490-91

Executive vs. Legislative Powers over
Executive Offices and Officers  §62-610
Questioning Prosecutorial Discretion

926-27

Removal of Federal Executive Officers
562-610

TAXATION
See also Constitutional Law, Damages,
Securities

Capital Gains Taxation 1-24
Accrual Method 16-17
At Time of Gift or Death 16-24
Holding Period 10, 15-16, 23
Qualifications for 14-16, 23

Deferral of Income Realization 5-6, 15-23
Equal Protection 421-23



xiv

Estate Tax 19-24
Free Exercise Clause 397-98, 408-09,
413-16

Goals of Preferential Tax Treatment 2,
7-13, 17-18

Lobbying by Tax Exempt Organizations
397-423

Political Activity Limitation on Religious
Speech 397-424
Taxation of Religious Speech 416-20

Tests for Tax Exempt Status 399-402, 405

TORTS

See also Negligence, Products Liability

Competitive Business Torts 909-24

Contribution Among Joint Tortfeasors
125-39

Failure of Insurer to Settle 440-44, 452

FORDHAM LAW REVIEW

Impleading a Joint Tortfcasor 125-27,
133-34

Indemnification Among Joint Tortfeasors
125-39

Insured’s Lack of Coverage for Claims of
Spouse 127-40
Interspousal Immunity from Tort Claims
127-40

Libel 147
No-Fault Automobile Insurance 127
Products Liability 043-56
Unfair Competition 909-24

Union Interference with Contract Rights
520-22

Workmen’s Compensation 133-35

UNIONIZATION

See also Labor-Management Relations
Unionization of Star Performers 506-25



TABLE OF CASES

Case names prefixed with an asterisk are subjects of Case Notes

A Book Named “John Cleland’s
Memoirs of a Woman of Pleasure”

v. Attorney General ........ 152, 175
Acheson, Bauer V. .......c.... 839-40
Acme Industrial Co.,, NLRB v. .... 297,

307, 357
*Adams v. Carlson ..... eeesesees 0653-63
Adams, Swann V. ....iiaenennn.. 644
Adams, United States v. .......... 765
Adler v. Klawans ...ocveveecnnens 863

Aetna Casualty & Surety Co. v. De-

Losh eeevennvnnnenennn. 128, 136-39
Affiliated Ute Citizens v. United

States veieiiiencecnennn 277, 826-29
Albaum v. Carey ......eeeenn. 546-47
Albert Pick-Barth v. Mitchell Wood-

bury Comp. .cocivvenennannnan. 919-20
Albrecht v. Herald Co. .ccccuueen.. 916

Alfred H. Mayer Co., Jones v. .. 353-54
Allcity Insurance Co., Peterson v. 448-52
Allen, Hornsby v. ..ecvvneennn, 538-40
Allied Heel Co., Atlantic Heel Co.
V. ceevevsvcsosonnss 919-20
Allis-Chalmers Manufacturing Co.,
NLRB V. tivvinecesanenconas 507-09
American Airlines, Inc. v. CAB .... 191
American Broadcasting Co. v. Brandt
518-22
American Federation of Television
and Radio Artists, Evans v. .. 514-15
American Guild of Variety Artists
509-11
American Hawaiian Steamship Co.,
Gould v. ........ 251-52, 261-62, 825
American National Stores, Willis v.
670-71, 674
American Pipe & Construction Co. v.
....................... 813-14
American Radiator & Standard San-
itary Corp., Philadelphia Housing
Authority V. voveeievencnnnns 804-035
American Trucking Associations v.

United States .....cevvnnnnns. 192
Ando International, Ltd. v. Wool-
master COrp. «cocviinnnnnnnn. 711-12

v

or the principal cases of Notes.

Andreas, Marquette Cement Com-

PANY V. tecercencccnaacnnans 863-64
Anonymous, People v. ........... . 161
Appalachian Power Co. .......... 313
Application of House .......... 202-04
Aptheker v. Secretary of State .. 84145,

847, 850-51
Arizona, Miranda v. ...... 425-38, 657
Associated Press v. NLRB ...... 332-33
Associated Teachers (Huntington) v.

Board of Education ........ . 549-50
Associated Teachers (Huntington),

Board of Education v. ....... 551-53
Atlantic Heel Co. v. Allied Heel Co.

919-20

Attorney General, A Book Named
“John Cleland's Memoirs of a
Woman of Pleasure” v. .... 152, 175

August Schubert Wagon Co., Schu-

bert v. coeiiiiiiiiinats 130-32, 136
Avery, United States ex rel. Bigler v.
§72-13
Bailey v. Patterson ............ 472-75
Bailey v. Richardson ............. 530
Baker v. Carr cievieninennnen. 645-51
Baldwin, Columbia Broadcasting
System, Inc. V. cveeennennnn. 518-24
Balint, United States v. ........... 367
Ballard, United States v. .......... 412
Bangor Punta Corp., SEC v. ....... 775

Bank of America National Trust &
Savings Association, Liberty Na-
tional Bank & Trust Co. v. .. 711, 713

Banks v. Housing Authority 897

BarChris Construction Corp., Escott
V. 787-88, 832-34

#Barclays Bank D.C.O. v. Mercantile
National Bank 706-16

Barnes v. United States 765-66

Barnette, West Virginia State Board

of Education v. ....ccocivnnen... 147
Bauer v. Acheson .....covvnenne 839-40
Baxter State Bank, Chicot County

Drainage District v. ......... 656-63

Beacon Piece Dyeing & Finishing Co. 351



xvi
Beauharnais v. Illinois ............ 155
Belanger v. Local 1128, Street Em-
Ployes c.vieiiieiiiininninans 504-06
Bell Aerospace Co. Division of Tex-
tron, Inc. v. NLRB ........... . 187
Bentex Pharmaceuticals, Inc.,, Wein-
berger v. «...0.e.. cesrenenn eee. 187
Bernard Rice Sons, Inc., Feinman v.
131-137
Berrigan v. Sigler ....v00vinnns 850-51
*Berrigan, United States v, ...... 924-34
Bethlehem Steel Corp. ............ 312
Better Business Bureau v. United
States ...ieieriiniienenencioaan 402

Birnbaum v. Newport Steel Corp.
216-24, 639-98

Blackwell v. Laird ............ 721-22
Blau v.Lamb ........c.cuvenn. 857-58
Blau v. Lehman ........ [N 864
Blue Chip Stamps Corp., Manor
Drug Stores V. covveverencscnnns 695
Board of Education, Assomated
Teachers (Huntington) v. .... 549-50
Board of Education v. Associated
Teachers (Huntington) ...... 551-53
Board of Education, Brown v. .... 629,
894-905
Board of Education, Tischer v. .... 547
Board of Education, Weinbrown v.
§52-53
Board of Elections, McDonald v.
466-67, 474
Board of Regents, Keyishian v. .... 3541
Board of Regents v. Roth ...... 532-45
Boccuto, United States v. ...... 203-04
Borak, J.I. Case Co. v. vcnuue..... 194

Bourget v. Government Employees
Insurance Co.
Bouschor v. United States ..... 204-05
Boys Markets, Inc. v. Retail Clerks
Union, Local 770 ... 297-98, 324, 340
Branch v. Reynolds Metal Co. .. 803-04
Brandenburg v. Ohio 156, 418
Brandt, American Broadcasting Co. v.
518-22
Braniff Airways, Inc.,, Cudney v. ... 702
Brawner, United States v. ...... 372-73
Brennan v. Midwestern United Life
Insurance Co. ..cvvevvnnnnnnnn.. 811
Bresler’s 33 Flavors, Inc., Doyle v. 803

........

FORDHAM LAW REVIEW

[Vol. 42

878, 881-82,
886-87

*Broadrick v. Oklahoma ... 161-77, 418

Broadway-Hale Stores, Klor’s, Inc.

Ve vosescarecsnes vevesvneaess 922223
Brooklyn Eagle, Inc., Potoker v. .. 518
Brophy v. Cities Service Co. .... 214-15
Brown v. Board of Education ..... 629,

894, 905
Bucks Stove & Range Co., Gompers
Vi erescncases veresescees 145

Brewer, Morrissey v. ....

Burnap v. Umted States ....... . 608-09
Bustamente, Schneckloth v, .... 436-37
Butler v. Pennsylvania ......... 586-87

CAB, American Airlines, Inc. v. .... 191

C & C Plywood Corp,, NLRB v. ... 297,

324-27

Cady, Roberts & Co. .......... 220-22
*C, Albert Sauter Co. v. Richard S.

Sauter Co. +cvvvseanen ceesess 909-24

California, Cantwell v, ............ 148

California, Cohen v. ...... sesseses 156

California v. LaRue ....... 153-54, 175

California, Miller v. vevuvue.. 143, 176
California, Robinson v. ... 369-77, 382,
614

California, Smith v. ..........0.00 417
California, Stromberg v. ....eo.... 147
California, Whitney v, ......... 146-47
Cameron, Lake v. ...oevvveeveans. 620
Cameron, Rouse v. ..... vesessnane 617
Cammarano v. United States ... 419-20
Cantwell v. California ............ 148
Cantwell v. Connecticut ... 410, 418-19
Carey, Albaum V. ....cvvvnnesn 546-47
Carey v. Westinghouse Electric Corp.
294-300, 353

*Carleson, Guerrero v, ...... vees 626-40
Carlisle & Jacquelin, Eisen v. .. 223-24,
799

*Carlson, Adams v. ......... .o 653-63
Carmona v. Sheffield ....... eveas 631
Carneglia, United States v, ....... 435
Carr, Baker v. ..vcovecnnns vess  645-51
Carter Mountain Tranmission Corp, 412
Casey v. United States .......... .. 460
Castle v. United States ........ 374-77
Castro v. State .......... Ceesen 637-38

Central Charge Service, Inc., White
Vi ceeesnanenns esereriecaens 668-69



1974]

Central Hanover Bank & Trust Co.,

Mullane V. ceveeenecenenans 635-36
Champlin Petroleum Co. .......... 320
Chandler v. Judicial Council of the

Tenth Circuit ..ovveve.n. v.o. 484-90
Chaplinsky v. New Hampshire .. 148-60,
418

Charles Dowd Box Co. v. Courtney 327
Charlotte-Mecklenburg Board of Ed-

ucation, Swann v. .............. 905
Chase Manhattan Bank, Venizelos,

SA V. ciiiiininnas 712-13, 715-16
Chase Manufacturing Co. ...... 314-15
*Chasen, Schein V. c.vevvienaans 211-24

Chemical Bank New York Trust Co.,

Ratner v, coovviennenivnnnnns 667-74
Chenery Corp., SEC v. ........ 186-87
Chevron Oil Co. v. Hudson .... 660-63
Chicago, Terminiello v. ........ 155-56

Chicago Board of Trade, United
States V. v.ciinicnnnnocecians 912-13
Chicago Housing Authority, Gau-

trealx V. seveconnenscncoscncnnn 898
Chicot County Drainage District v.
Baxter State Bank .......... 656-63
Chris-Craft Industries, Inc. v. Piper
Aircraft Corp. c.vevenevnnens 820-37
Christian Echoes National Ministry,
Inc. v. United States .... 403-08, 415,
422
Cisneros v. School District ........ 629
Cities Service Co., Brophy v. ... 214-15
City of Oklahoma, Coates v. .... 174-77
City of New York v. International
Pipe & Ceramics Corp. +....vues 802
Clark, Commonweaith ex rel. Eelley
Ve tecssesassoenenacsssassoces 591.93
Coates v. City of Oklahoma .... 174-77
Coca-Cola Bottling Co., Escola v. .. 951
Cohen v. California .............. 156
Colegrove v. Green .......... 645, 650
Collins v. United States ....... 605-07
Collyer Insulated Wire ........ 291-360

Colorado General Assembly, Lucas v. 651
Columbia Broadcasting System, Inc.

v. Baldwin ............. .ees 518-24
Columbia Steel Co., United States v.

917-18

Combustion Engineering, Inc. ... 319-20

Commissioner v. Glenshaw Glass Co., 4-5
Commissioner, Kuper v. .......... 403

INDEX TO VOLUME XLl

xvii
Commissioner, Seasongood v. . 402-04
Commissioner, Stevens  Brothers

Foundation, Inc, ....cecevvennen 402
Commissioners, Newton v. ........ 587
Committee on Character and Fitness,

WiIllner V. coovevvnccnconsacnnss $38
Commonwealth ex rel Kelley v.

Clatk t.vvviiiieninencnaces 591-93
Community School Board of Brook-

Iyn, Pride v. vovennens [N 903
Connecticut, Cantwell v. .. 410, 418-19
Consolidated Aircraft Corp. .... 291-93
Contractors’ Association of Eastern

Pennsylvania v. Secretary of La-

bor ciiiiiiiiiiiiiiiiia 902-03
Coppus Engineering Corp. .. 313-14, 319
Couch v. United States ........ 206-10
County of Los Angeles, First Uni-

tarian Church v. ........ vees 414-15
Courtney, Charles Dowd Box Co, v. 327
Corrington v. Harris ......c.0v... 620
Cox v. Louisiana ............ eeee 177
Crandall, Richland v, ............. 825
Crane v. Westinghouse Air Brake

0 828

*Cronin v. J.B.E. Olson Corp. ... 943-56

Crooks, People V. covvvvvannennnns 941
Cudney v. Braniff Airways, Inc. ... 702
*Cummings, Gaffney v. .... 641, 647-52
Dean Foods Co.,, FIC v. ........ 194-95
DeFunis v. Odegaard ........ veees 907
DeLosh, Aetna Casualty & Surcty
Co.,, V. covninnnnnanns ..os. 128, 136-39
*Delta Air Lines, Fleming v. .... 698-706
Dennis v. United States .......... 158
Denno, Jackson v. .cccvvvienann. 657
Denno, Stovall v. ...ivvveiieannns 658
Desist v. United States ........... 656
Diamond v. Oreamuno ......... 211-20
District of Columbia, Easter v. ...
371-76, 384
Dixie Color Printing Co., Templeton
Dole v. Dow Chemical Co. ..... 125-40
Dow Chemical Co., Dole v. ..... 125-40
Doyle v. Bresler’s 33 Flavors, Inc, .. 803
Dreslin, Yellow Cab Co. v. ..... 129-30
Drexel & Co., Lanza v. ...... 825, 837
Driver v. Hinnant ......c00n0ee 3n-n
Drown v. Portsmouth School Dis-
trict ...... Cesesessesastenstane 543



xviii

Dubo Manufacturing Corp. 296, 322-23

Dulles v. Johnson .......coecvveeue 403
Dulles, Kent v. .....cocvvunnns 841-44
Dulles, Shachtman v. .......... 840-41
Dumas v. Hartford Accident & In-
demnity Co. vovvevvnnnnnnnnnnns 447
Dunlop v. United States .......... 149
Durkin, Metropolitan Life Insurance
[0 T 500
*Eason v. General Motors Acceptance
(53] y Y 688-698
Easter v. District of Columbia .. 371-76,
384
Eastern Airlines v. Silber ....... 701-02
Eastman Broadcasting Co. 311-12, 317

Eisen v. Carlisle & Jacquelin .. 223-24,

799
Eisner v. Macomber ............ 4, 22
Electric Auto-Lite Co., Mills v. .. 826-30

Electronic Specialty Co. v. Interna-
tional Controls Corp. ........ 824-27
Elisian Guild, Inc. v. United States 405
Emerson Electric Co., Reliance Elec-
tric Co. V. covvvenecnennnanns 865-66
Employers Fire Insurance Co., Smith
V. cvovensens reensese 128-29, 137-40
Enterprise Publishing Co. v. NLRB
333-39
Escobedo v. Illinois ....... 425-28, 657
Escola v, Coca-Cola Bottling Co. .. 951
Escott v. BarChris Construction
Corp. 787-88, 832-34
Evans v. American Federation of
Television and Radio Artists .. 514-15
Evening News Association, Smith v.

295-300, 327
Ex parte Hennen ............. 568-73
Ex parte Poresky ............. 470-75
Ex parte Young ........ccvveenen 468
Exchange Mutual Insurance Co.,
Perno v. ............ 128-29, 136-40
Faberge, Inc. ....covvvvevennns 222
Falsone v. United States ....... 198-99

Family Publications Service, Inc.,

Mourning v. ........ 192-94, 672-74
Faradyne Electronic Corp. ........ 781
Farmers State Bank v. Stewart .. 721-22
Fara v. Spacarb New York Distribu-

tors, INC. voviivnennnnnnnnnnnnns 501
Favors v. Randall ................ 896

Fears, Williams v, .........o.oee. 840

FORDHAM LAW REVIEW

[Vol. 42

Feinman v. Bernard Rice Sons, Inc.
131-37

Feit v. Leasco Data Processing
Equipment Corp. .... 775-76, 832-35
Ferguson, Plessy V. vvvivvnvecenss 894
First National Bank v. Smoker .. 717-20

First Unitarian Church v. County of

Los Angeles .c.veenene cesaas 414-15
*Fleming v. Delta Air Lines . 698-706
Fleming, Lewellyn v. .......... 503-04
*Ford Motor Co., Glass v, ..... . 943.56

FPC v. Texaco, Inc. .........00vee 191
Franchard Corp., Korn v. ........ 809
*Frankenhauser v, Rizzo ........ 675-88
Franklin, United States Fidelity and
Guaranty Co. v. ........ 128, 135-40
Frostifresh Corp. v. Reynoso ... 631-32
FTC v. Dean Foods Co. ........ 194-95
*FTC, National Petroleum Refiners
Association v, 179-95
Furman v. Georgia ......c.c00000. 368
*Gaffney v. Cummings ..... 641, 647-52
Gagnon v. Scarpelli .. 878, 888-89
Gaison v. Scott ......0oc0000.. 683, 686
Garmon, San Diego Building Trades
Council v. 295, 321
Gautreaux v. Chicago Housing Au-
thority ....... sesesneses 898
General Accident Flre & foc Assur-
ance Corp. v. Katz . 132-37
*QGeneral Motors Acceptance Corp.,
Eason v. 688-98
Georgia, Furman v, «....a0s Cevees 368

....... sesena

-----

tssssresesascsss

---------

..... 4essssaracanae

Gerber Products Co., James v. .. 695-96
Germaine, United States v. ..... 608-09
Gideon v. Wainwright ............ 657
Ginsberg v. New York ........ 152-53
*Glass v. Ford Motor Co. ....... 943-56

Glenshaw Glass Co., Commissioner v, 4-5
Globe Air Craft Corp. «vovvveeaseas 774
*Gold v. Sloan ..ovvevvavacinnss 852-77
Goldberg v. Kelly ........ 533, 626-40
Goldsmith v, United States Board of
Tax Appeals ...eovveensecseeas, 538
Gompers v. Bucks Stove & Range

CO, veveveoorarsncrnrosnrsssas . 145
Gooding v. leson ..... 176-77, 417-18
*Goosby v, Osser ......c.ccvvnn. 466-77

Gordon v. Nationwide Mutual In-
surance Co. 448-52

................



1974]
Gould v. American Hawiian Steam-
ship Co. ........ 251-52, 261-62, 825
Government Employees Insurance
Co., Bourget v. «.coiiiiinnna... 445
Graham-Paige Motors Corp., Stella
Vi eevectovecesccnces 860-63, 871-72
Gray v. Nationwide Mutual Insur-
ance Co. voveinnnncninncnaannnan 448
Great Coastal Express, Inc. ....... 312
Green, Colegrove v. .......... 645, 650
Greene v. McElIroy ............ 531-32
Greene, O’Connor v. ........... 588-89
Greene v. United States ........ 462-65
Griffin v. Tlinois ......ccvenune... 657
Grimaud, United States v. ..... 189-90
*Guerrero v. Carleson .......... 626-40
Hadley, Suermann v. ...... 592-93, 599
Hanover Shoe, Inc. v. United Shoe
Machinery Corp. ..c.veevvennnn. 660
Harrah’s Club v. NLRB ........ 509-11
Harris, Covington v, v.eveeennnnnn. 620
Harris v. New York ........... 435-37
Harris v. Standard Accident & In-
surance Co. .vevevevennnnnannans 445
Hartford Accident & Indemnity Co.,
DUmMAS V. vecevencernonannnnnas 447
Hazel Bishop InC. cveeeveenennn... 718
Hecht v. Monaghan ........... 53940
Heng Awkak Roman, United States
Vi cevenavevoconcanensncnnans 932-33
Hennen, Ex patte ............. 563-73
*Henson, People v. «............ 935-42
Herald Co., Albrecht v. .......... 916
Hercules Motor Corp. ............ 296

Herington Livestock Auction Co. v.

Verschoor ......coecenenn... 717-18
Heyman v. Heyman .....ccceee... 696
Hicklin, Regina V. c.cocvcennnnn.. 149
Hill, Kilgarlin v. ....vc...... 644, 649
Hinnart, Driver v. ............ 3711.72
HXE. Porter Co. v. NLRB .. 306, 321,

358

Hobby, Peters v. «.ovvevnens vesess 530

Hopkins, Yick Wo v. ......... . 926-28

Hornshy v. Allen .............. 538-40

House, Application of ......... 202-04

Housing Authority, Banks v. ..... 897

Housing Authority, Thorpe v. ..... 194

*Howell, Mahan v. ......coc.... 641-52
Hudson, Chevron Oil v. ........ 660-63

Humphrey v. Moore ............. 337

INDEX TO VOLUME XLII

Humphrey’s Ex'r v. United States

578-84, 596
Hynson, Westcott & Dunning, Inc,

Weinberger v. ...cvviveeenannnn 191
Tilinois, Beauhamnais v. ...ooveuen.. 155
Illinois, Escobedo v. ....... 425-28, 657
Ilinois, Griffin V. v.evvunvanes veee. 657
Illinois, Stanley v. vvovevnrinvennnns 640
Ingraham, Roe v. ...... [ 476
In re Antibiotic Antitrust Actions .. 808
InreBallay ccoovvvnnnnn.. 611, 614-25
Inre Gault «.vecvvvnnennnennnn 62122

*In re Imperial “400" National, Inc.
477-92

In re Investment Management, Inc.
222-23
*In re Samuels ....oc0vvenenn. . 717-22
In re Winship ......c0veetn. ... 621222

International Controls Corp., Elec-

tronic Spedialty Co. v. ....... 824-27
International Harvester Co. .. 294, 300,

337.38
International Pipe & Ceramics Corp.,

City of New York v. ........... 802
Jackson v, Denno ........ vesevaee 657
Jackson, People v. ..... Cevesssoaa 938
James v, Gerber Products Co. .. 695-96

*J.B.E. Olson Corp., Cronin v. .. 943-56

Jeffries v. Turkey Run Consolidated

School District covevievenennnnn. 542
JI. Case Co. v. Borak ......... ve. 194
J. L Case Co. v. NLRB .. 496-506, 525
Johnson, Dulles v. .vevvvnennnnn.. 403
Johnson v. New Jersey ........ 657-63
Jones v, Alfred Mayer Co. ..... 353-54
Joseph Schlitz Brewing Co. .... 297-309

Joseph T. Ryerson & Sons, Inc. .... 317
Journal Publishing Co., Sloan v. 501.02
Judicial Council of the Tenth Cir-
cuit, Chandler v, ............ 484-90
Judson, United States v, ...... 201, 205
Kaiser-Frazer Corp. v. Otis & Co. 778-79
Katz, General Accident Fire & Life

Assurance Corp. V. ....... ve. 132-39
Katzenbach v. Morgan ....... 429, 628
Kaye, Peka, Inc. v. ....... veees 132237
Kellogg Co. v. NLRB ............ 512
Kelly, Goldberg v. «....... 533, 626-40
Kent v. Dulles .....oonvvenn.n. 841-44

Kern County Land Co. v. Occddental
Petroleum Corp. ............ 865-76



XX FORDHAM LAW REVIEW

Keyishan v. Board of Regents ..... 541
Kilgarlin v. Hill ............. 644, 649
Kissinger, United States v, ........ 414
Klawans, Adler v. ..... eeereanann 863
Klor’s, Inc. v. Broadway-Hale Stores
922.23
Korn v. Franchard Corp. ......... 809
Kovel, United States v. ........ 200-01
Kraemer, Shelley v. ........... 897-98
Kuper v. Commissioner ........... 403
Kusper, Puerto Rican Organization
" for Political Action v. ........ 627-28
Kyne, Leedom V. ..oevuvennnenens 339
Laird, Blackwell v. ............ 721-22
Lake v. Cameron .......ccovuuuess 620
Lamb, Blau v. ...coovvinennnes 857-58
Lamia, United States v. ........... 435
Lanza v. Drexel & Co. ....... 825, 837
LaRue, California v. ...... 153-54, 175
Laub, United States v. ......... 845-46
Leary v. United States ........ 726-63
Leasco Data Processing Equipment
Corp., Feit v. ........ 775-76, 832-35
Leedom v. Kyne .....ocvvvvnnnnns 339
Lehman, Blau v, .......ccconnenn. 864
Leland v. Oregon ......... 366, 392-93
LEM, Inc. «iocvvviiviivnannnnns 314
Leonard, Taylor v. .....ccvvvvnnnn 896
Letter Carriers, Local 2184 v. NLRB
338-39
Lewellyn v. Fleming ........... 503-04

Liberty National Bank & Trust Co.
v. Bank of America National Trust

& Savings Association ...... 711, 715
Licht, ROSS V. t.vvvvuernnnnnnenn, 221
Lincoln Mills, Textile Workers Union

Ve ctecsscsssscocasnooasess 298, 340
Lindner v. United States .......... 361
Lindsey v. Normet ............ 901-02
Linkletter v, Walker ........... 653-63

Local 17, Sheet Metal Workers® In-

ternational ......c.ci0heieinn.. 313
Local 274, Provision House Work-
ers V. NLRB ........c000vus 331-32

Local 425, Office and Professional
Employees International v. NLRB 355
Local 2188, IBEW v. NLRB 323-28, 350
Local 6222, CWA v. NLRB 320-25, 350
Local 7029, Textile Workers, NLRB

[Vol. 42

Local 7728, Street Employes, Belan-~

Ber V. cvvevnnnan vessessresss 504-06
Lockridge, Motor Coach Employees

Vi coevsvercesnes +.ee. 308, 321, 354
Lodge 743, IAM v. United Aircraft

(004) ¢ ve. 325
Long Island Lumber Co v. Martin 549
Lord’s Day Alliance v. United States

405-06
Louisiana, Cox V. .vvvvuvuvnsnens. 177
Lovett, United States v. ...... 588, 596
Lucas v. Colorado General Assembly 651
Lum’s, Inc.,, SEC v. ..... veeeieess 222
Lynd v. Rusk ........... Cedieens . 845
Macomber, Eisner v. ....vuvuee.. 4, 22

Maddox, Republic Steel Corp. v. .. 327
*Mahan v. Howell ............. 641-52
Manor Drug Stores v. Blue Chip

Stamps Corp. ..... Ceerenasens . 695
Mapp v. Ohio ........... +ee. 653, 657
Marine & Shipbuilding Workers,

NLRB V. .covvvvnnnnnn veees 308-09
Marquette Cement Co. v, Andreas

863-64

Martin, Long Island Lumber Co. v. 549
Maryland, McGowan v, ....... 646-47
Massachusetts, Memoirs v, .... 152, 175

Maxfield, State ex rel. Hammond v.
589-91, 593

McCulloch, Sociedad Nacional De
Marineros De Honduras v. ... 583-84

McDonald v. Board of Elections
466-67, 474

McElroy, Greene V. s.ovouuene, 531-32
McGowan v. Maryland ........ 646-47
Medical Manors, Inc. ............ 319
Memoirs v, Massachusetts .... 152, 175

*Mercantile National Bank, Barclays
Bank D.CO. v. ......00vuve. 706-16
Merrill Lynch, Pierce, Fenner &

Smith, Inc, Shapiro v. ......... 221
Metropolitan Life Insurance Co, v.

Durkin ..oovvvinnnnnnn.. seeeess 500
Midwest Television, Inc veeseses 52-54
Midwest Video Corp., United States

2 veee. 88-89

Midwestern United foe Insurance

Co., Brennan v, ......vvevennen, 811
Miller v. California .......... 143, 176
Miller, Zarrella v. ............. 130-31

Mills v. Electric Auto-Lite Co. .. 826-30



1974]
Minnesota, Near v. ....... 147-48, 417
Miranda v. Arizona ....... 425-38, 657
Mitchell, Progress Development
COIP. V. cvenneninanncenncanes 897-98
Mitchell, United Public Workers v.
168-70
Mitchell Woodbury Corp., Albert
Pick-Barth v, «...coiuiennnn. 919-20
Modern Motor Express, Inc. ...... 296
Monaghan, Hecht v. ........... 539-40
Moore, Humphrey v. ............. 337
Moore, United States v. ........ 378-93
Morey v. Riddell ................ 405
Morgan, Katzenbach v. ...... 429, 628

Morissette v. United States 367, 372-73
Morrissey v. Brewer .... 878-82, 886-87
Morton Salt Co., United States v. .. 194
Mosley, Police Department v, ..... 177
Mossberg v. Standard Oil ...... 502-03
Motor Coach Employees v. Lock-
ridge ..... ceessescesas 308, 321, 354
Mourning v. Family Publications
Service, Inc. ......... 192-94, 672-74
Mullane v. Central Hanover Bank &

Trust Co. ..cevnnnn Cecesenas 635-36
Murdock v, Pennsylvania ...... 413-14
Myers v. United States .... 573-85, 596

*Myers-Dickson  Furniture Co,,

Thomas V. ..cievceincennnes 664-75
Nabisco, Inc. v. NLRB ........ 328-31
National Airlines, Inc,, Stilesv. .. 702-04

*National Association of Letter Car-
riers, United States Civil Service
Commission V. .eeeveens 161-71, 418

National Radio Co. ....... 311, 314-17

#*National Petroleum Refiners Associ~
ation v. FTC ....ivuunaan.s 179-95

Nationwide Mutual Insurance Co.,

Gordon, V. ...cociiiiiinnnnnn 448-52
Nationwide Mutual Insurance Co.,
GIay V. cveeececececcesesconans 448
Near v. Minnesota ........ 14748, 417
New Hampshire, Chaplinsky wv.
148-60, 418
New Jersey, Johnson v. ....... 657-63
New Jersey, Rosenfeld v. ......... 157
New York, Ginsberg v. ........ 152-53
New Vork, Harris V. ...vc.vnn. 435-37

New York, United States ex rel. Ne-
EION V. cvvvenooccannascssanne . 631

INDEX TO VOLUME XLII xxi

New York City Housing Authority,
Otero v. 891-503, 903
New York Times Co. v. Sullivan .. 155
Newmark v. RKO General, Inc. .. 859-72

Newport Steel Corp., Birnbaum v.
216-24, 689-98

Newton v. Commissioners ........ 587
Nixon v. Sifica .ocvevenn vereeneas 679
NLRB v. Acme Industrial Co. ... 297,
307, 357
NLRB v. Allis-Chalmers Manufac-
turing Co. ..vviveieriiannnsn 507-09
NLRB, Associated Press v. ..... 332-33
NLRB, Bell Aerospace Division of
Textron, InC, V. voveevenencennn. 187
NLRB v. C & C Plywood Corp .. 297,
324-217
NLRB, Harreh’s Club v, ....... 509-11
NLRB, HK. Porter Co. v. .. 306, 321,
358
NLRB, J.I Case Co. v. .. 496-506, 525
NLRB, Kellogg Co. v. ......ns. .. 512
NLRB, Letter Carriers, Local 2184 v.
338-39

NLRB, Local 274, Provision House

WOIKEIS V. svvevcnccrneansses 331-32
NLRB, Local 425, Office and Profes~

sional Employees International v. 355
NLRB v. Local 1029, Textile Work-

BIS seseosssoasasscscscoscsncans 509
NLRB, Local 2188, IBEW v. 323-28, 350
NLRB, Local 6222, CWA v. 320-25, 350
NLRB v. Marine & Shipbuilding

Workers .ocveececiccannceans 303-09
NLRB, Nabisco, Inc. v. ...... . 328-31
NLRB v. Port Gibson Vencer & Box

CO. tirtitnntrisensctarcasennne 499
NLRB, Scofield v. «covouveennnnnnns s15
NLRB, Sinclair Refining Co. v. .... 296
NLRB, Square D Co. V. v.covvnnens 296
NLRB v. Strong .cocevececacnens 327
NLRB, Teamsters Local 357 v. .... 306
NLRB, VAW v. ...... vee. 321, 350-51

NLRB, Universal Camera Corp. v. 333
NLRB v. Valley Broadcasting Co. 496

NLRB v. Wyman-Gordon Co. .... 187
Normet, Lindsey V. voveeeeenas. 901-02
Northern Pacific Railwvay Co. v.
United States ....c.v.... cereenn 918
O'Brien, United States v, ...... 157-59



xxil

Occidental Petroleum Corp., Kern

County Land Co. v. ......... 865-76
O’Connor v. Greene ........... 588-89
Odegaard, DeFunis v. ............ 907
Ohio, Brandenburg v. ........ 156, 418
Ohio, Mapp V. ..oecvevinnnnn 653, 657

*Qklahoma, Broadrick v. .... 161-77, 418
Oreamuno, Diamond v. ........ 211-20
Oregon, Leland v. ........ 366, 392-93
Oregon, United States v. .......... 189

*0Osser, Goosby V. +..vvenvinnnn. 466-77
Oswald, Sero v. ....ccevvnnens 475-76

Otero v. New York City Housing
Authority 891-903, 908
Otis & Co. v. Kaiser~Frazer Corp. v.

.............

778-79

Papish v. University of Missouri
Board of Curators .............. 156
Paris Adult Theatre I v. Slaton 143, 154
Patterson, Bailey v. ........... 472-73

Pearson v. Youngstown Sheet and

Tube Co. vivvvinrenrnneennnnnn 529
Peka, Inc. v. Kaye ............ 132-37
People v. Anonymous ............ 761
People v. Crooks ......cevvuennn. 941
*People v. Henson ............. 935-42
People v. Jackson .....evvnnnnnn.. 938
Peoples Gas Light & Coke Co., Ra-

diant Burners, Inc. v. ........ 922-23

Permian Basin Area Rate Cases .... 194
Perno v. Exchange Mutual Insurance

(o T 128-29, 136-40
Perry v. Sinderman ........... 533-35
Perryton Wholesale, Inc. v. Pioneer

Distributing Co. ....ovvvnvnnn.. 920
Peters v. Hobby ..vvvvnvennnnn.... 530
Peterson v. Allcity Insurance Co. 448-52
Pennsylvania, Butler v. ........ 586-87
Pennsylvania, Murdock v. ..... 413-14

Philadelphia Housing Authority wv.
American Radiator & Standard

Sanitary Corp. ...evvvvvennn. 804-05
Phillips, Williams v. .............. 606
Pioneer Distributing Co., Perryton

Wholesale, Inc, v, ....ovvennnn.. 920
Piper Aircraft Corp., Chris-Craft In-

dustries, Inc. v. ............. 820-37
Plessey v. Ferguson .............. 894
Plum Tree, Inc., Seligson v. ...... 796
Police Department v. Mosley ..... 177
Poresky, Ex parte ............ 470-75

FORDHAM LAW REVIEW

[Vol. 42

Port Gibson Vencer & Box Co,
NLRB v. ....... testescsenanns
Portsmouth School District, Drown
Vi esesoonnnn cerecerserronreases 543
Potoker v. Brooklyn Eagle, Inc. ... 518
Potrero Sugar Co. ..... 773-14
Powell v. Texas ... 372, 383
Pride v. Community School Board of

499

cesssen

esevrsscaas

Brooklyn ........ sreseessssesss 903
Progress Development Corp. v.
Mitchell .......... vessaesses 897298

Puerto Rican Organization for Po-
litical Action v. Kusper ...... 627-28
Radiant Burners, Inc. v. Peoples
Gas Light & Coke Co. ........ 922-23
Randall, Favors v. ...cccvvavenas. 896
Randall, Speiser v. 414-20, 618
Ratner v, Chemical Bank New York

csssssas

Trust Co. .ovvevvvonnanns w0 667-74
Reed v. Reed ......o000nvnvee. 637238
Regester, White v. ......... eeo 649-51
Regina v, Hicklin vevvveineanaiess 149

Reliance Electric Co. v. Emerson
Electric Co. .. 865-66
Republic Steel Corp. v. Maddox .. 327
Retail Clerks Union, Local 770, Boys
Markets, Inc. v. .... 297-98, 324, 340
Reynolds v. Sims ...... .. 642-43, 651
Reynolds, United States v. 677-79, 681
Reynolds Metals Co,, Branch v. 803-04
Reynoso, Frostifresh Corp. v, .. 631-32
Riddell, Morey v. coeeseennsacoans 405
*Richard S. Sauter Co., C. Albert

sesasescsarans

Sauter Co. V. v.ovvvnvvennnces 909-24
Richardson, Bailey v. ...... teenee 530
Richland v. Crandall ............. 825

*Rizzo, Frankenhauser v, ....... 675-88

RKO General, Inc, Newmark v. 859-72
Robinson v. California 369-77, 382, 614

Roe v. Ingraham ......covuvvenan, 476
Rogers, Woodward v. ............ 849
Rosenfeld v. New Jersey .......... 1587
Ross v. Licht .......ccvune. R 73 |
Roth, Board of Regents v. ...... 532445
Roth v. United States ......... . 151.54
Rouse v. Cameron ...... Cesiasanes 617
*Rundle, United States ex rel. Jones
2 ee. 653-63
*Russell, United States v. ........ 454-56
Rusk, Lynd v. .coveviininnnaannns 845
Rusk, Zemel v. ......uvvune 843, 848-49



1974] INDEX TO VOLUME XLII xxiii
Sachs, TOrres V. cocvevnncucaceennn 628 Smith v. California .............. 417
Sagrada Orden, Trinidad v. ....... 404 Smith v. Employers Fire Insurance
St. Louis Union Trust Co. v. United CO. tevnrnennnnannans 128-29, 137-40
States tieeeiiiriiininieerananns 403 Smith v. Evening News Association
San Diego Building Trads Council 295.300, 327
V. Garmon ....ececevinnnes 295, 321 | Smith v. Unemployment Compensa-
Sanders, Wesberry v. ..c.ceuenn 642-43 tion Board of Review ........ 500-01
Scarpelli, Gagnon v. ...... 878, 888-80 Smoker, First National Bank v. 717-20
*Schein v. Chasen .....ccouven.. 211-24 | Sociedad Nacional D¢ Marineros De
Schenck v, United States .. 145-56, 418 Honduras v. McCulloch ...... 583-84
School District, Cisneros v. ........ 629 | Sorrells v. United States ........ 456-66

Schneckloth v. Bustamonte .... 436-37
Schubert v. August Schubert Wagon

(o T, 130-32, 136
Scofield v. NLRB .....ccv0eennen. 515
Scott, Gaison V. ..ievieeannne 683, 686
Seasongood v. Commissioner ... 402-04
Seaton, Vitareli v. ...ccovnue..... 8§32
SEC v. Bangor Punta Corp. ...... 715
SEC v. Chenery Corp. «........ 186-87
SEC v. Lum’s, InC. vevennvrennnnnn 222
SEC v. Shapifo cccevecencannennan 220
SEC v. Texas Gulf Sulphur Co. 219-20,

247-49

Secretary of Labor, Contractors As-
sociation of Eastern Pennsylvania

| 2 902-03
Secretary of State, Aptheker v. 84147,
850-51
Seligson v. Plum Tree, Inc. ........ 796
Sero v. Oswald ............... 475-76
Shachtman v, Dulles .......... 840-41
Shapiro v. Merrill Lynch, Pierce,
Fenner & Smith Inc. ........... 221
Shapiro, SEC V. cceceveriinnnnnn. 220
Sheffield, Carmona V. «vevvvennnnn. 631
Shelley v. Kraemer ....cc...... 897-98
Shelton v. Tucker +iovveennnennans 619
Sherbert v. Verner ............... 412
Sherman v. United States ...... 456-66
Sigler, Berrigan V. c.cveneennn.. 850-51
Silber, Eastern Airlines v. ...... 701-02
Simon, United States v. ........ 776-71
Sims, Reynolds v. ......... 64243, 651
Sinclair Refining Co, v. NLRB .... 296
Sinderman, Perry v. .iccivn.... 533-35
Sipes, Vaca v. cvceveecennnans 309, 355
Sirica, NiZ0OR V. ccvvenennceannnnns 679
Slaton, Paris Adult Theatre Tv. 143, 154
#Sloan, Gold V. v.eivevneninannns 852-77
Sloan v. Journal Publishing Co. 501-02

Southwestern Bell Telephone Co. .. 312

Southwestern Cable Co., United
States V. coeviiecrrriniacanen 51, 89

Spacarb New York Distributors, Inc.,
Fava v. coeniiiiiiiiiiinnnnens sot
Speiser v. Randall ........ 414-20, 618
Spielberg Manufacturing Co. .. 294-96,
349.59
Square D Co. v. NLRB .......... 296

Standard Accident & Insurance Co.,
Harris V. veeiceenneennancannasn 445
Standard Oil Co., Mossberg v. .. 502-03

Standard Oil Co. v. United States 912,

918
Stanley v. Ilinois ......cccnu..... 640
Star Expansion Industrdes Corp. 354-55
State, Castro V. ...cocievnannnn. 637-38
State v. Pike ........ Cesessnass 395-96

State ex rel. Hammond v. Maxfield
589-91, 593

State Farm Mutual Auto Insurance
Co. v. Westlake ...... 128-29, 137-40
Steelworkers Trilogy .... 295, 300, 345,
501, 516-18

Stella v. Graham-Paige Motors Corp.
860-63, 871-72

Stevens Brothers Foundation, Inc. v.
Commissioner .......... Ceeassae 402
Stewart, Farmers State Bank v. 721-22
Stickney, Wyatt v, ....... vesaenes 617
Stiles v, National Airlines, Inc, .. 702-04

Storer Broadcasting Co., United
States V. cieieerivicneneecns 120-91
Stork v. United States .......... 703-04
Stovall v. Denno ......cccvvnnnn.. 638
Stromberg v. California .......... 147
Strong, NLRB v. ..oovvevvennenns 327
Suermann v. Hadley ...... 592-93, 599
Sullivan, New York Times Co. v. .. 153
Swann v. Adams .........c..000n.. 644



xxiv FORDHAM LAW REVIEW [Vol. 42
Swann v. Charlotte-Mecklenburg United States v. Brawner ...... 372-73
Board of Education ............ 905 United States, Burnap v. ..... 608, 609
Taylor v. Leonard .........c..... 896 United States, Cammarano v. .. 419-20
Teamsters Local 357 v. NLRB ..... 306 United States v. Carneglia ........ 435
Templeton v. Dixie Color Printing United States, Casey V. «vvesesnse. 460
CO. vevvnrernrennns beveenanons 331 | United States, Castle v. ...00evs 374277
Terminiello v. Chicago ........ 155-56 | United States v. Chicago Board of
Texaco, Inc.,, FPC V. ...vvunnnn.. 191 Trade «ooeveeenronssesaceses 912-13
Texas Gulf Sulphur Co., SEC v. 219-20, | United States, Christian Echoes Na-
247-49 tional Ministry v. .. 405-08, 415, 422
Texas, Powell v. ........ +e.. 372,383 | United States, Collins v. ....... 605-07
Textile Workers Union v. Lincoln United States v, Columbia Steel Co.
MIS vourreeerreenrennenns 295, 340 917.18
*Thomas v. Myers-Dickson Furniture United States, Couch v. ........ 206-10
€0, tevriiereiasisnniananas 664-75 United States, Dennis v. .......... 158
Thorpe v. Housing Authority ...... 194 United States, Desist v. ...v0euavs. 656
Tischler v. Board of Education .... 547 United States, Dunlop v. .......... 149
Torres v. Sachs v.vvevvveenerenes 628 | United States, Elisian Guild, Inc. v. 405
Trenton Potteries Co., United States United States, Falsone v. ...... 198-99
R 2 N 917 United States Fidelity and Guaranty
Trinidad v. Sagrada Orden ........ 404 Co. v. Franklin ........ 128, 135-40
Tucker, Shelton v. .......cvuee... 619 | TUnited States v. Germaine ...... 608-09
Tulsa-Whisenhunt Funeral Homes, United States, Greene V. +....... 462-65
INC, vivieiennnnnennnannonnss 329-31 United States v. Grimaud ...... 189-90
Turkey Run Consolidated School United States v. Heng Awkak Ro-
District, Jeffries v. cvvvenerenn.. 542 man ..... Ceetetcaceeions vee 932233
Turner v. United States ........ 763-64 United States, Humphrey’s Ex'r v.
UAW v. NLRB ........... 321, 350-51 578-84, 596
Unemployment Compensation Board United States v. Judson ........ 201-05
of Review, Smith v. ......... 500-01 United States v. Kissinger ........ 414
Unit Drop Forge .......cvvvnnnnn 297 United States v. Kovel ........ 200-01
United Aircraft Corp. «.ovuveen. 315-16 United States v. Lamia ........... 435
United Aircraft Corp, Lodge 743, United States v. Laub .......... 845-46
JAM V. oiiiiiinnnnnennanoannen 325 United States, Leary v. «ovvv...  762-63
United Public Workers v. Mitchell United States, Lindner v. ......... 361
168-70 { TUnited States, Lord’s Day Alliance v.
United States v. Adams .......... 765 405-06
United States, Affiliated Ute Citizens United States v. Lovett ........ ... 588
Vo vivenans freeareneaaas 277, 826-29 | United States v. Midwest Video
United States, American Trucking Corp, .iveevnnnn Ceeanens ceees 88-89
Associations V. seeeeeevenecenns 192 United States v. Moore ........ 378-93
United States v. Balint ............ 367 United States, Morissette v. 367, 372-73
United States v. Ballard .......... 412 United States v. Morton Salt Co. .. 194
United States, Barnes v. ....... 765-66 | United States, Myers v. .... 573-85, 596
*United States v. Berrigan ...... 924-34 United States, Northern Pacific Rail-
United States, Better Business Bu- way Co. v, ..... tecrasensesaess 918
FEAU V. snverrnoorosonsanacascas 402 United States v. O’Brien ......, 157-59
United States Board of Tax Appeals, United States v. Oregon .......... 180
Goldsmith v. ....e.evvnuennan. 538 United States v. Reynolds .. 677-79, 681
United States v. Boccuto ....... 203-04 United States, Roth v. ......... 151-54
United States, Bouschor v. ..... 204-05 | *United States v. Russell ........ 454-66




1974] INDEX TO VOLUME XLII XXV
United States, Schenck v, .. 145-56, 418 | Wachtel v. West +..oevvunn.... 667-68
United States, Sherman v. ...... 456-66 | Wainwright, Gideon v. ............ 657
United States v. Simon ........ 716-77 Walker, Linkletter v. .......... 653-63
United States, Sorrells v. ....... 456-66 | Watson v, United States ....... 376-79
United States v. Southwestern Cable Weems v, United States .......... 368
0 51, 89 Weinberger v. Bentex Pharmaceuti-
United States, Standard Oil Co. v. cals, InC, covvvviinnnncinnannnns 187
912, 918 Weinberger v. Hynson, Westcott &
United States, St. Louis Union Trust Dunning, InC. +.vvvveinnennannnn 191
Co. V. teieivivnecesenncacansans 403 Weinbrown v. Board of Education
United States v. Storer Broadcasting 552-53
CO. tiiiriiiiiirtiiiiinanien 190-91 | Wesberry v. Sanders .......... 642-43
United States, Stork v. ........ 703-04 | West, Wachtel v. c.covueennnn.. 667-68
United States v. Trenton Potteries Westchester County Small Estates
0 917 Corp., Westchester Lighting Co. v.
United States, Turner v. ........ 763-64 134-36
United States v. Vanterpool ....... 435 Westchester Lighting Co. v. West-
#¥United States v. Vigo ...... 425, 430-38 chester County Small Estates Corp.
United States, Watson v. ....... 376-79 134-36
United States, Weems V. .......... 368 Westinghouse Air Brake Co., Crane
United States, Weiner v. .......... 583 AP 828
*United States v. White ........ 197-211 | Westinghouse Electric Corp., Carey
United States v. Yellow Cab Co. .. 917 Vi cveeeeeeecsesiotanenns 294-300, 353

*United States Civil Service Commis-

sion v. National Association of
Letter Carriers ......... 161-71, 418

United States ex rel. Bigler v. Avery
572-73

*United States ex rel. Jones v. Rundle
653-63

United States ex rel. Negron v. New
York

United States Machinery Corp.,
Hanover Shoe, Inc. v. .......... 660
Universal Camera Corp. v. NLRB 333

University of Missouri Board of Cu-

rators, Papishv. ....c............ 156
Updegraff, Wieman v. ............ 541
Urban N. Patman, Inc. .......... 318
Utah, American Pipe & Construction

CO. V. teeiiiinencransancannn 813-14
Vaca v. Sipes c.cevvevnnccnn. 309, 355
Valley Broadcasting Co., NLRB v. 496
Vanterpool, United States v. ...... 435
Vanizelos, S.A. v. Chase Manhattan

Bank .....ccccneen.. 712-13, 715-16
Verner, Sherbert v. c.covvennn.... 412

Verschoor, Herington Livestock Auc-

tion Co. V. eivevienncannnnes 717-18
*Vigo, United States v. ..... 425, 430-38
Vitarelli v. Seaton ............... 532

Westinghouse Electric Corp., Wes-
tinghouse Salaried Employees v. 499
Westinghouse Salaried Employees v.

Westinghouse Electric Corp. .... 499
Westlake, State Farm Mutual Auto
Insurance Co. v. .... 128-29, 137-40
West Virginia State Board of Educa-
tion v. Barnette ..... RN 147
White v. Central Charge Service, Inc.
668-69
White v. Regester oooevvevenns 649-51
*White, United States v. ...... 197-211
Whitney v. Californiz ......... 146-47
Wieman v. Updegraff ............ 541
Wiener v. United States .......... 583
Williams v, Fears ....cooveueann. 840
Williams v. Phillips .............. 606
Willis v. American National Stores
670-71, 674
Willner v. Committee on Character
and Fitness .....ceevvevnanncnns 538
Wilson, Gooding v. .... 176-77, 417-18
Wisconsin v. Yoder .............. 410
Woodward v. Rogers ..... RN 849
Woolmaster Corp., Ando Interna-
tiopal, Ltd. v, ....covvennnnn. 711-12

Wyatt v. Stickney ..... teeeenecnan 617



xxVi

Wyman-Gordon Co., NLRB v. .... 187 Young, Ex parte
Yellow Cab Co. v. Dreslin ..... 129-30 | Youngstown Sheet and Tube Co.,
Yellow Cab Co., United States v. .. 917 Pearson V. vevevenencecnass ceens

Yick Wo v. Hopkins
Yoder, Wisconsin v. .............. 410 | Zemel v.Rusk ...........

FORDHAM LAW REVIEW

.......... 926-28 Zarrella v. Miller



TABLE OF STATUTES

U.S. CONSTITUTION

Art B, 8 L tiiriiitiaetatetcteaetacanascsatacsancaseacsenssannnsacnscannns 585-86
P07 A I SO o ettt et eaetaaeareereaaaaaas 585-86
Art. TI, § 2 iiiiinnieiiiieeieaeceectetaatinnaaranraann 564-68, 584-85, 595, 601-10
F X 1 A I T 566, 586
- R R .. 569
- R I R 691
Amend. T ..ottt 123-24, 141-77, 408-23, 541, 842, 850
g T H N 197, 201-11, 427, 432-34, 530-31, 840-51
Amend. VL ...ttt iiiteittaneretatcnaacecnnracnanaanns 211, 425-38, 531-32
P B 12 1 1 SOOI 368-84, 391
Amend. XTIV .iiienninreinnnnneereinnnnaneeeennnnnns 369, 421-22, 425-29, 471, 532-37,

342, 626-30, 641-52, 840, 901.07
Amend, XVI oo iirtiiiiiinitiectaearatanreaaressacansssecanatonasonseansansans 22
Amend. XX viuuiiinniieterasaenrenceronctaeasesceansccaseesnnsonnsranes 153, 175

FEDERAL STATUTES

Administrative Office Act of 1939 ....cuiiiiiiiniiirenieanienrecncennnnsnnns 480-92
Administrative Procedure Act ........iiiiiiiiiiiiiiiiiieiiiitciietacraaenas 182-91
All TS ACE tutieiienntonenaenneoaasasensanssnceeeanceesasannserannnennnan 487
Bail Reform ACt «.ovuinetiiiiiiiiiiieiriiaeranarecnreaeseecssosscasacenonnnnas 234
Bilingual Education Act .....coviieiiiiiiiiiiiniiaierostneenoseerenrscnsansnns 630
Civil Service Act 0f 1883 . ...vruttriiiiiiiaeieeieraeennsnneecsarenensenssncsnas 167
Civil Service StatUe ..vvvvuiiinntnnenerneacrernereenseorasoscsssnsansonnnnn 526-27
Civil RIZHES ACL Of 1866 +evueeervnunnneeereunnnnesessnsnnnsesconesaseoseeonans 349
Civil Rights Act 0f 1964 ..cuuueeieerrinnneneeroreesonsonnscessonannns 675, 891, 894
§601........ tetevacactacscerteanastrecteasaacaatancorntananen vesees 630, 639-40
Communications Act 0f 1934 ... ciiiiiiniiiieerennnrnennaneenn 40, 45-46, 80, 122-23
Comprehensive Drug Abuse Prevention and Control Act of 1970 ......... 751-56, 759-60
Controlled Substances Act ......ceviiiiiiiiiaieiniinnareccenceesnenensnnns 381-82
Criminal Justee Act cooinniinerinieiiteeeeneerenaeronerensssesnsscennnons 234, 237
Fair Housing Act 0f 1968 . .uueinnniieneennereennerenscaeaeeeosnsonanconnns 891, 894
Federal Aviation Act of 1958
L3111 (- N 191
10 ) N 700
Federal Communications Act ....eeeuineeeenieeenneeeeeennusoencsocsesonnans 191
Federal Food, Drug and Cosmetic ACt c...vvieiinineianrnnernnecennecnnenans 750-52
Federal Tort Claims ACt ...ciiiieiinrininnreveeenreneenernseaseearsssansasens 703
Federal Trade Commission Act .....coivirioiiinneeneiaeeensoernrocenaneanns 178-96
§5 cueenn oo eanoasesoeasseaneotancsecncacanactetnstanntanasseannnnn 180, 191-94
- 180, 186-95
Federal Youth Corrections Act .....ccuveinorinnrennerrnieeennsoeencrennceenacs 476
Forest Reserve ACt v.uvuiinierriienesiecorioncenccseseeonnsonannsosassonanosannns 160
Harrison Narcotic Act ....ooiviiiiiiiiiiiii ittt ieiiicanaena, 375-178, 750, 756
5 RV 166-74
Housing Act of 1049 .. o.inuiit ittt it ta it eetrererreanrenenrencans 906



xxviii FORDHAM LAW REVIEW [Vol. 42

Immigration and Nationality Act of 1952 ......... feisesieesasstatanieans 839-41, 845
Internal Revenue Code 0f 1954 ....uuunurnneiintioreiesoiensusnnnraseecsaannns 1.21
0 [ J 415-16
§ 501(C)(3) seeverrenrenteaannsrraentactsontsenasacanostasaasesnes veees 397-423
JOReS-MIIIEr ACL «.uvvuerurroeseasrneeuoneanssnenanasaneascantassasasssansns 375-78
Labor-Management Relations Act ......coceviiererinnensessnsscsnssones veo 293-356
220 ¢ .. 507-08
301 ) NP .. 293-348
K ) AT oo 203, 322-54
Labor-Management Reporting and Disclosure Act of 1939 .......coovvinns. 327-28, 349
Motor Carrier Act of 1935 ..oviiiiviinnneenunrnncsneocecssanonens tevreans vees 192
National Labor Relations Act ......covievririnrereniesonsnereirssssaessenans . 495-98
-2 A 507-08, 519
- T U 507-15, 519
Natural Gas ACt . ovveerenrnnseeeeaceuoenseeeronescessoatanssnseasanssassns 184, 191
Norris-La Guardia Act vvveeeiiirieiinorireroreoesresssonsssnnsesans 298, 327, 340
Omnibus Crime Control and Safe Streets Act of 1968 ..........ccceiviieinian. 425-38
Packers and Stockyards Act .....ovviiiiiiiiiiiiiirinteireriineannns eeens 716-22
Passport Act of 1926 ...cveeiiiniiiiiiiiiiiiiiiatititietiaiitiisennnaeanaes 838-49
Railway Labor ACt o.vuueeeiruntrnieueseeianioseacssseassososnarosssssssnss .. 503
Securities ACt OF 1933 .uv'eeeereerrerneniaaeaaeaaaeeeeeeaanns 6, 18, 80-123, 263-64
35 RS 6, 18, 80-123, 263, 820-22, 830-37
- 220 N 80-92, 123, 830, 837
Securities Exchange Act of 1934
3B (114 N 211-24, 243-90, 688-96
2 K1 T P . 272273
I L) NP 251-52, 824
L0 T 1 (- NI 1-6, 12-23, 84, 120-23, 820-37
00 (14 +) S 215-16, 852-17
Selective Service ACE «ueeveeneeennueeeneareeeresronnsesnossassassassnsnos eeeees 158
Sherman Antitrust Act
- e eoesoeesnseartsstosecstsseanassoncsasnontootsonsans 909-24
Subversive Activities Control Act of 1950
B 6 e uereeeeane et ee e e te it et aaar e eiaeeaaine, 841-42, 845
Truth-in-Lending Act «.cooviiuiieeeiriiersenreiocaocosssoscsssorassosss 192, 664-75
200 0 veeo 666475
11 US.C. § 47 teeenee ettt ettt ettt e e reaannanen e .. 488, 491
18 US.C. § 1791 tnieeieiiteinaeeenieenanncoeanassnonansosasssons verees .o 924-34
I8 US.C. § 3501 4uveriitiiiitinernnnensanneasatassosencssnseansnnnssas .. 425-38
22 US.C. § 1732 tiiiiiiiiieieneeceaseasososasesssnasasasssosassnsanannns 846-47
28 U S.C. § 137 teeiiiienetnntertonetesannsosanseasastoasassssssossansasnnssos 485
28 US.C. 8§ 204(A) vivvrverenrensentrasaeseesoassonsostesonsscsssssssassscssss 492
28 US.C. § 1301 .iinieiinenieesnareoreaccscsassarosssascssccsnas veesssssssss 486
28 U S.C. § 2281 tiiiiitieintenenceeaanarassnscsssassasnusansnassssascnns 466-77
42 US.C. § 10983 tevetienrnunerucessonosesassosessseotosssossossnsssas .. 653, 663
Voting Rights Act of 1965
2T (- T N veoe 628
Pub. L. 93-250, 93d Cong., 2d Sess., 88 Stat. 11 (1974) ...covvrerriirenrennsnasss . 563

FEDERAL RULES OF APPELLATE PROCEDURE
B2(D) tneiine e e ceeerereeenss 909



1974] INDEX TO VOLUME XLl xxix
FEDERAL RULES OF CIVIL PROCEDURE

P10 10 N T 631
. O .. 213, 791-819
% 3 RS 213
U 676
5 PO 811-12
B ittt iete ettt ar et eeaa et et eeeriaeeiaaareaaannaens 811-12
K U .. B8l1-12
T PPN 198-99, 676
BL(E)(B) eeveaeetteaa et a e et aaaaebaneieeeeieterraseeeaaaaaans 198-99

8 1205 o ieiieieeteeanieeaeteeneaneeetaaantetaeraaeanraenenaceratrataanaann 718
-1 ) O N 717-20
T o S 706-15
L . 116

STATE CONSTITUTIONS AND STATUTES

NEW YORK
CPLR.
8 78 tiiiiiiieiaeietaittetacaeatacantaetaraeaartattoetatantantacenon 546-47, 558
Civil Service Law
B8 200-14 ¢ iinniiiiieiitieetatctatatattartattnctotaaananannns 544, 54849, 553-54
Comprehensive Automoblle Insurance Reparations Act ....cc.vvvviienciienecnesane 127
Education Law
8 2500 tuniiiiiiieeianitetcaesaraetcantectennctsseetanteatantensanssarannan 540
<2 544-53
8 3020 i.eiieneiitcecatirtcencacenttattcaanerecatatenataansananratttinns §57-58
0 7.2 U 541
General Obligations Law
I 3 SR 131
Insurance Law
I L 1 U 127-39
Penal Law
30 Z N 389
§ 6005 1.ciiiiiiieiiiierieteatatiatreceatactactoatesantearennen Ceerisereans 389
ATHCE 220 tiviiniiniinerecsensestossessasscossessersnscsssaenas .. 1757-58, 761-69
8 220025 tiiiniiiiettecteecerteactenctetecnatnntoscatsrtratrrenccnncnnn 761-69
Workmen’s Compensation Law ...ceveieneeneeneneoceseasaenes Ceteseeseanaans 133-35
OKLAHOMA
Merit System of Personnel
Administration Act ..c.cceiiiiiiiiiiiitiitiiiiiiionaans Ceteccesnessscanen 172-74
PENNSYLVANIA
Flection COG8 cvececereeaataenesceacssaecassscecsosancnsssassacnsannsasncsnane 466

Unemployment Compensation Law .......... veesresierrans vesseserennnan ceteees 501



XXX FORDHAM LAW REVIEW

VIRGINIA
Virginia Constitution
D TV R N veee 0642
N AR 1 R . 642
Virginia Code Ann.
LI 30 0 I S P 641-42

MODEL ACTS

Depressant and Stimulant Drug Control Act ......cvvviiiniiineinninees creieeas 149
Model Penal Code § 4.01(1) tvvveririnenearencereeaanasesnsaascsassasnnnanns 373-74
Uniform Consumer Credit Code
70 [ U 631
L2578 5 O .. 631
Uniform Controlled Substances Act .......c.veviviererrieionreasnssetoasssosane . 7156

Uniform Narcotic DItug Act . .veeneieineneeeeareesinsrentosronsasssasrtssases veo 156



ADDENDA

Errata

Page 127, lines 7 & 8. For * ‘economic loss’ exceeds” read “medical and related expenses ex-
ceed;” for “disfigurement” read “significant disfigurement.”

Page 145, line 30. For “Schneck™ read “Schenck.”

Page 178, note 1. For “AB.A. Antitrust” read “ABA Antitrust Section.”

Page 241, line 7. For “ths” read “this.”

Page 563, note 11. To fix transposition of lines, read:

“11. Springer v. Philippine Islands, 277 U.S. 189, 211 (1928) (Holmes & Brandeis, JJ.,
dissenting). Accord, Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635-37
(1952) (Jackson, J., concurring). See generally C. Swisher, The Growth of Constitu-
tional Power in the United States 50-76 (1946); A. Vanderbilt, The Doctrine of the
Separation of Powers.”

Page 612, note 14. For “Id. at 650 (footnote omitted) ;" read “Id. at 650;".
Page 651, line 5. For “Colorado Gen. Assembly” read “Colorado General Assembly.”
Student Contributors

Student Contributors to the October issue not recognized therein were as follows:
The Effect of New York Insurance Law Section 167(3) upon Claims for Contribution

and Indemnity ...eccieeviiinicrioirionancans Sestesnesennannens Theodore P. Afanno
Violence and Obscenity—Chaplinsky Revisited .............. Howard R. Hawkins, Jr.
The Hatch Act Reaffirmed: Demise of Overbreadth Review? ....... Mary J. Hammer
Substantive Rulemaking and the FTC ......cccoviiiiiiiainiiiannnns Barbara Cohen

Constitutional Law—Self-Incrimination—Production of Client’s Work Papers in Posses-
sion of Attorney May Be Compelled When Client Has Never Been in Physical Possession

................................................................ Beverly B. Goodwin
Securities—Non-Fiduciary Tippees Held Liable Under State Common Law for Inside
Information Trading Profits: Diamond Cuts Deeper ......coveenn... Richard G. Clarke

Subsequent Dispositions of Principal Cases Noted

Page 180, note 15. The Supreme Court granted an extension for the filing of a petition for
certiorari, but ultimately denied the petition. National Petroleum Refiners Ass'n v. FTC,
94 S. Ct. 1475 (1974).

Page 197, United States v. White, 477 F.2d 757, afi'd, 487 F.2d 1335 (Sth Cir. 1973) (en
banc), petition for cert. filed, 42 U.SL.W. 3502 (U.S. Feb. 25, 1974) (No. 73-1308).
Page 211, Schein v. Chasen, 478 F.2d 817 (2d Cir. 1973), vacated & remanded sub nom.

Lehman Bros. v. Schein, 42 U.S.L.W. 4603 (US. Apr. 29, 1974).

Page 361, United States v. Moore, the principal subject of the Comment, Criminal Responsi-
bility and the Drug Dependence Defense—A Need for Judicial Clarification, was reported
at 486 F.2d 1139. The following approximate table may be used to correlate citations to
the slip opinion used in the Comment. The column at the left refers to pages in the slip
opinion:

1-32 may be found at 486 F.2d 1139 plus ¥4(x), where x is the slip opinion
page number.

33-49 at 1139 plus ¥4(x)-14.
50-91 at 1139 plus Yi(x)-1.

xxxi
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92-106 at 1139 plus ¥4(x)-1%4.
107-35 at 1139 plus %4 (x)-2.
136-58 at 1139 plus J4(x)-2%.
159-83 at 1139 plus 25(x)-3.
184-200 at 1139 plus 34(x)-3%4.
201-34 at 1139 plus 34(x)-4.
235-end at 1139 plus ¥4 (x)-4%4.

Page 425, United States v. Vigo, was reported at 487 F.2d 295.

Page 688, Eason v. General Motors Acceptance Corp., was reported at 490 F.2d 654. The Su-
preme Court has denied certiorari, 42 U.S.L.W. 3595 (U.S. Apr. 22, 1974).

Page 695, note 63. Manor Drug Stores v. Blue Chip Stamps Corp., was reported as modified
on denial of rehearing and rehearing en banc at 492 F.2d 136,

Page 716, In re Samuels & Co., 483 F.2d 557 (5th Cir. 1973), cert. gronted, rev'd & remanded
per curiam sub nom. Mahon v. Stowers, 42 U.S.L.W. 3577 (US. Apr. 15, 1974).

Page 878 et seq., shortly before press time, the following cases cited in Note, The Evolving
Right of Due Process at Prison Disciplinary Hearings, were reported as indicated:

Gomes v. Travisono, 490 F.2d 1209 (1st Cir. 1973);

Knell v. Bensinger, 489 F.2d 1014 (7th Cir, 1973);

Sands v. Wainwright, 357 F. Supp. 1062 (M.D. Fla.), vacated & remanded on other
grounds, 491 F.2d 417 (5th Cir. 1973);

O’Brien v. Moriarty, 489 F.2d 941 (Ist Cir. 1974).



IN DEFENSE OF CAPITAL GAINS
CONSTANTINE N. KATSORIS*

I. INTRODUCTION

”E‘AX reform has long been a common phrase in the political arena. Un-

fortunately, all too often, any change—whether beneficial, detrimental
or meaningless—is heralded to constituents as a tax accomplishment. That
some tax reform is necessary is undeniable. Great care, however, shouid
be exercised lest so-called equitable tax reform turns out to be anything
but equitable. Perhaps the most truthful appraisal of our tax laws was
made by Wilbur Mills, when he stated: “The laws have long since lost
sight of the real purpose of taxation, which is simply to raise the money
the government needs to pay its bills.”?

It is axiomatic that tax laws should be fair. Unfortunately, so simple a
statement evokes a wide spectrum of opinion as to what constitutes fair-
ness.

At one end of this spectrum, there are those who believe that the “In-
ternal Revenue Code is now used to redistribute income from the poor to
the rich.”? Instead, they argue, “taxes should be utilized positively as a
means of correcting structural inequities in the distribution of income in
this country.”®

A distinctly different point of view, however, has been voiced by no
less an authority than Al Capp. In discussing the tax philosophy of a
recent presidential candidate, he counters:

The fact is that his “soak the rich” policy is based on what may turn out to be a
fatal misreading of our national aspirations. Americans today don’t want so much to
soak the rich as to be rich.

Bob Owen, a twenty-eight-year-old salesman from Pleasanton, California, gave the
New York Times the answer most of us would give McGovern: “I spent long, hard
hours going to school and getting where I am,” he said. “My income is just above the
mean now, and I dor’t want to be pulled back to the mean. I don’t want them to
redistribute my wealth.”

“Soak the rich!” was a rallying cry that aroused the bloodiust of the masses
thirty and forty years ago when “the rich” was an unreachable, privileged group.
Today “the rich” is what Bob Owen and millions of others with his energy hope to

* Professor of Law, Fordham University School of Law. Professor Katsoris received his
B.S. degree in Accounting from Fordham College, his J.D. degree from the Fordham Univer-
sity School of Law, and his LLM. degree from New York University.

1. Mills, Are You a Pet or a Patsy?, Life, Nov. 23, 1959, at 51, 52.

2. Harrington, Ideally, We Should Abolish Every Subsidy in the Internal Revenue Code,
Sat. Rev., Oct. 21, 1972, at 49.

3. Id



2 FORDHAM LAW REVIEW [Vol. 42

become part of if the government will let them. And they seem, by all signs, to prefer
a government that will let them.*

It also has been suggested authoritatively that the fairness of taxes is
indeed a moral issue,® and thus:

An income tax remains fair, however, only if it reaches all income, only if there are
no preferences or loopholes through which some people can escape, The very integrity

of the tax system is challenged today when many persons, especially those well off,
are provided with readily available escapes.®

Yet, some tax concessions can serve the needs of society and good
government. To name a few existing provisions in this category, consider
the following: the credit given for expenses of work incentive programs;”
a credit® or deduction® for political contributions; rapid amortization of
pollution control equipment,’® of mine safety equipment,’* and of certain
expenditures for child-care or on-the-job training facilities;* rapid write-
off of capital expenditures for the rehabilitation of slum or substandard
housing;® a deduction for charitable contributions;* and the seven per-
cent investment credit,’® which has been used quite successfully as a spur
to the economy in times of economic slump.

But why finance many of these goals through tax preferences or so-
called loopholes? Instead, why shouldn’t the government directly finance
or perform these ventures itself? The simple truth is that many such
preferences achieve the desired results without the creation of additional
bureaucracy at the federal level. Moreover, there are those who contend
that given tax incentives, private industry—often spending its own money

4, Capp, What This Country Wants Is More Tax Loopholes, Not Less, Sat. Rev., Oct, 21,
1972, at 48.

5. Surrey, Taxes Are a Moral Issue, Sat. Rev., Oct. 21, 1972, at 51,

The concern for fairness in taxation, however, long predates our present taxing system,
Many years ago Aristophanes satirized in The Frogs:

“Bah, your modern rich man has adopted the fashion, for remission of taxcs to bid;

‘He couldn’t provide a trireme if he tried’; he implores us his state to behold.

Though rags cutside may very well hide good woollens beneath, if it's cold!

And when once he’s exempted, he gaily departs and pops up at the fishmongers’ stalls,” (G.
Murray transl.).

6. Surrey, supra note 5, at 51.

7. Int. Rev. Code of 1954, § 40.

8. Id. §41.

9. Id. § 218.

10. Id. § 169.

11, Id. § 187.

12. Id. § 188.

13. Id. § 167(k).

14. 1Id. § 170.

15. Id. §§ 38, 46-50.
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along the way—achieves better results than many governmental agencies
would.

The purpose of this article, however, is not to examine all the so-called
“loopholes” or subsidies in the Internal Revenue Code to determine
whether they are justified or not. Such an inquiry would fill volumes and
should instead be made in a non-partisan effort, by a responsible Congress,
as part of an all-inclusive revision of the tax laws.}®

In the forefront of many tax reform proposals is the alteration and/or
elimination of the present treatment of capital gains.'” The onslaught
against capital gains has surged on two fronts. First, there are those who
feel that capital gains should be taxed as ordipary income. The second
attack would tax unrealized capital gains each year, or at the time of gift,
or at death. It is the purpose of this article, therefore, to explore the
desirability of these proposals.

II. Is Ari IncomE THE SAME?

It has been asserted that “when a man dies, the sum of income tax and
estate tax is much higher if he accumulated his estate out of wages and
interest payments than if he accumulated his estate out of capital gains.”®
Accordingly, it is suggested that “income ought to be defined as the accre-
tion to a person’s wealth over a period”?® and that “the sources or uses of
that accretion ought to be a matter of indifference.”®® In like vein, the
comparison is made that “[a]ll wages and salaries are taxed today,”** yet
“only half of profits from investments are taxed.”** Indeed, “none of the
gain is taxed if an individual dies holding appreciated investments.”’??
This is so because there is no capital gains tax currently recognized at
death—a subject which will be dealt with later in this article.**

16. The House Ways and Means Committee is contemplating an examination of the
so-called “tax shelters” this fall. Wall St. J., June 4, 1973, at 2, col. 3.

17. For the present treatment of capital gains see Int. Rev. Code of 1954, §§ 1201-02.

18. Interview with Richard A. Musgrave, in Forbes, Mar. 1, 1973, at 50. For a contrary
view see Stein, Money Made by Money Is Already Taxed More Than Money Made by Men,
Sat. Rev., Oct. 21, 1972, at 47: “[Tlhe fact is that money made by money—more precicely,
the income from capital—is probably already taxed more heavily than income resulting from
work. Income from capital is taxed not only through individual income taxes—federal, state,
and others—but also through capital-gains taxes, corporate-profits taxes, property taxes, and
inheritance taxes. When these are added together, the tax burden on capital is probably
much higher than the tax burden on labor.”

19. Musgrave, supra note 18, at 50.

20. Id.

21. Surrey, supra note 5, at 51.

22, 1d.

23, Id.

24. See text accompanying notes 99-129 infra,



4 FORDHAM LAW REVIEW [Vol. 42

The popular appeal of so basic a concept—that all income is the same,
and thus should be taxed equally—is undeniable. The real question, how-
ever, is whether all income s the same. Such inquiry requires an analysis
of the various sources of income. Our inquiry cannot end there, however,
for to achieve true equality of treatment, all income itself must be com-
putable in like manner. Finally, even if we conclude that all income is by
nature the same, and computable in like manner, we must still ask our-
selves whether, in the last analysis, it should be taxed in the same way.

The difficulty in defining so elusive a concept as income is made evident
by the Internal Revenue Code itself, which merely defines gross income
as “all income from whatever source derived.”?® If this definition leaves
something to be desired, the Supreme Court, in Eisner v. Macomber?®
defined income as “ ‘the gain derived from capital, from labor, or from
both combined. . . . 2" But later, in Commissioner v. Glenshaw Glass
Co.,28 it declared that the Eisner definition was never intended “to provide
a touchstone to all future gross income questions.”?® Thus, in holding the
punitive two-thirds portion of a treble damages antitrust recovery to be
income, the Court stated:

Respondents contend that punitive damages, characterized as “windfalls” flowing from
the culpable conduct of third parties, are not within the scope of the section. But

Congress applied no limitations as to the source of taxable receipts, nor restrictive
labels as to their nature. And the Court has given a liberal construction to this broad

25. Int. Rev. Code of 1954, § 61 provides: “Except as otherwise provided in this subtitle,
gross income means all income from whatever source derived, including (but not limited to)
the following items:

(1) Compensation for services, including fees, commissions, and similar items;

(2) Gross income derived from business;

(3) Gains derived from dealings in property;

(4) Interest;

(5) Rents;

(6) Royalties;

(7) Dividends;

(8) Alimony and separate maintenance payments;

(9) Annuities;

(10) Income from life insurance and endowment contracts;

(11) Pensions;

(12) Income from discharge of indebtedness;

(13) Distributive share of partnership gross income;

(14) Income in respect of a decedent; and

(15) Income from an interest in an estate or trust.”

26. 252 U.S. 189 (1920).

27. 1d. at 207 (citations omitted).

28. 348 U.S. 426 (1955).

29. Id. at 431.
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phraseology in recognition of the intention of Congress to tax all gains except those
specifically exempted. . . .

Here we have instances of undeniable accessious to wealth, clearly realiced, and
over which the taxpayers have complete dominion. The mere fact that the payments
were extracted from the wrongdoers as punishment for unlawful conduct cannot
detract from their character as taxable income to the recipients.3¢

If, however, we adopt a rigid, all-inclusive concept that all ““accretion
to a person’s wealth over a period”®! is income, we must consider the
elimination of all potentially preferential exclusions from gross income,
such as life insurance proceeds,®® compensation for injuries or sickness,*
amounts received under accident and health plans,* and scholarships and
fellowships,* to mention but a few. This result is neither desirable, nor
likely.

Nor can the search for equality of taxation be limited to an examination
of gross income. One must aiso, therefore, consider other elements of taxa-
tion, such as deductions, credits and tax rates themselves. Moreover, just
as gross income seems incapable of a simple laconic explanation, so too for
the concept of net income; and, as with gross income, the application of
inflexible rules to the other components of taxation similarly will prevent
true equality and fairness.

Some variations must exist in order to reflect changing economic cir-
cumstances, differing forms of doing business, and meaningful distinc-
tions in the nature of the business itself. Some differences are real, others
more arbitrary. Nevertheless they do exist. Business income, for example,
can be greatly varied, depending on the method of depreciation chosen.3®
In order to encourage research, a taxpayer has the choice of deducting
such expenditures currently or not.’ To give flexibility to the area of
determining cost of goods sold, the taxpayer can often choose his method
of inventory identification and valuation.®® Similarly, taxpayers are given
some leeway in the selection of the method of accounting under which
they choose to report.®® Furthermore, when the proceeds of a sale are to be
collected in installments, the option is often available to spread the profit

30. Id. at 429-31 (emphasis added).
31. Musgrave, supra note 18, at 50.
32. Int. Rev. Code of 1954, § 101.
33. Id. § 104.

34, Id. § 105.

35, Id. § 117,

36. Seeid. § 167(b).

37. Id. § 174.

38, See id. §§ 471-72.

39. See id. § 446.
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thereon over a period of time.*® There are also numerous situations where
the recognition of an otherwise realized gain is deferred to a later date
because the taxpayer has, for one reason or other, not really changed his
position.** Many such tax electives are reasonable and necessary, just as
some differing methods of accounting are desirable in the area of financial
reporting.** Indeed, the reasons for such options are often the same, and
the accounting profession believes there should be closer conformity of tax
accounting and generally accepted accounting principles.*®

It would be interesting to measure, against utopian ideals of equality,
the varying applications of deductions, credits, and tax rates currently
provided by our tax laws. Such an analysis, however, would scan the
entire breadth of the Internal Revenue Code and go beyond the scope of
this article. On the other hand, it would appear germane to compare capital
gains with certain other forms of income.

In the first place, capital gains taxation is strictly a one-sided proposi-
tion when personal assets are involved, such as homes, boats, automobiles,
etc. If you manage to sell them at a profit, you must pay a capital gains
tax. Yet, if there is a loss, it is not recognized because it is personal in
nature. In addition, capital gains are taxable when realized, but there is
a limitation on the deductibility of recognized capital losses.*

It has been suggested that capital gains taxation constitutes a tax dodge
when compared to taxes on income from wages or interest. Such a con-
tention ignores not only the fact that the upper rates on capital gains
taxation recently have been increased,*® but also that capital gains can
now also constitute a “tax preference,” and will be taxed as such.'® On

40. See id. § 453.

41, See, e.g., id. §§ 1031-39, dealing with common nontaxable exchanges.

42. See generally Katsoris, Accountants’ Third Party Liability—How Far Do We Go?, 36
Fordham L. Rev. 191, 222-34 (1967).

43, “Statement on Conformity of Tax and Financial Accounting,” adopted by the Board
of Directors of the American Institute of Certified Public Accountants on Oct. 8, 1971,
quoted in Simonetti, Conformity of Tax and Financial Accounting, J. of Accountancy, Dec.
1971, at 75, 75-76.

44. Capital losses are generally restricted to capital gains for corporations and to capital
gains plus no more than $1,000 for individuals. Int. Rev. Code of 1954, § 1211,

45. Id. § 1201; see Look at What's Happening to Capital Gains, Fortune, Aug. 1972,
at 193: “Some accountants, particularly those familiar with Wall Street tax problems, find
more than a little irony in all this talk about increasing the capital-gains tax. Even as the
election-year appeals for tax relief, tax reform, and more tax revenues resound, taxpayers in
the upper income brackets are already in for higher taxes on their 1972 capital gains, and some
of the working rich may be in for even higher rates than they themselves realize. For the Tax
Reform Act of 1969 has been taking effect in stages, and this year the rate on realized nct
long-term capital gains exceeding $50,000 goes up a final notch, from 32.5 to 35 percent, while
the maximum rate on earned income goes down a final notch, from 60 to 50 percent.”

46. Int. Rev. Code of 1954, § 57(a) (9).
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the other hand, wages are but one form of remuneration for services
rendered. Other forms of compensation receiving favorable income tax
treatment include such items as employer-financed life insurance,* med-
ical insurance,*® pension plans,*® and other fringe benefits unavailable to
the unemployed or retired. Foreign wage earnings are to a great extent
excluded from income taxation.’® Moreover, a maximum tax of 50 percent
has been placed on earned wages.”® In short—desirable as these wage-
related features may be—income earned from wages is not entirely free
from preferential treatment.

It is also interesting to note the tax treatment of interest income—that
is, income earned for the use of money. Interest rates depend to a large
extent on the security of the borrower, generally measured in terms of
net book or asset value backing up the loan itself and/or earnings’ cov-
erage of the interest to be paid by the borrower. The more secure the loan,
the lower the rate. This is a rule of palpable common sense imposed by
the marketplace.

In the case of a state or municipal bond, however, the interest paid is
exempt from income taxation.’® This exemption to the lender enables these
political subdivisions to borrow vast sums of low-cost money, so neces-
sary for governmental operation and expansion at the state and local level.
Such bonds are attractive, of course, to the high-bracket taxpayer. Re-
formers have long sought to eliminate this exemption, but to date have
failed for a variety of reasons. So complete has been the exemption that
the interest on these bonds was not even included as a tax preference
under the minimum tax provisions.®® Perhaps the chief obstacle to the
elimination of the exemption has been doubt as to the constitutionality of
taxing such income.® To avoid the constitutional issue and at the same
time fo increase the net revenue available to the federal government, it
has been proposed that the federal government induce localities volun-
tarily to issue taxable bonds by paying to the locality a subsidy which
would equal or exceed the increased interest cost the taxable bond would
bear.” The federal government, in turn, would profit to the extent that

47, 1d. § 79.

48. 1d. § 106.

49, TId. §§ 401-07.

50. Id. § 911,

51. Id. § 1348.

52, Id. § 103.

33. See id. §§ 56-58.

54, See Chances for a Tax Cut, Interview with Wilbur D, Mills, U.S. News & World Rep.,
Apr. 16, 1973, at 53, 56.

55. Id. at 553-56.
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tax revenue received on such bond interest exceeds the subsidy it must
pay to the localities.®®

In the case of taxable interest, be it in the form of a bond, note, or other
indebtedness, secured or not, the rate of ordinary return is usually signifi-
cantly higher and more secure than most forms of equity investments.
Moreover, the corporate borrower is perfectly willing to pay a higher fixed
rate on a straight indebtedness because, generally, it in turn can deduct
such interest from its taxable income. No such deduction is allowable for
dividends paid to its shareholders.

Each form of investment, therefore, has its peculiar economic and tax
advantages. If reducing or eliminating the tax exemption for interest on
state and municipal bonds is feasible,’" so be it. The principal objectives
here are to keep state and municipal borrowing rates low, and at the same
time increase net federal revenue. Placing capital gains, however, on a
rigid tax par with interest income would be both unfair and foolish., This
is particularly true in view of the enormous sums of capital that must be
raised to meet this nation’s economic and social needs. Accordingly, it has
been emphasized:

Some economists have estimated our capital needs to be at least $100 billion per year
for the foreseeable future. If we are to meet the challenges of greatly increased com-

petition from abroad (both in domestic and foreign markets) and also the needs
to solve problems at home—social, environmental and economic—we must continue

56. “For example, assume a State issues a nontaxable bond at 6 per cent., Also assume
that it would go at an 8 per cent rate if taxed. The Federal Government would subsidize this
State if it issued a taxable bond instead of a tax-exempt one. The U.S. Treasury would
pay back to the State or city, say, 40 per cent of that 8 per cent. That means the 8 per cent
then becomes 4.8 per cent. So the State and city would be paying less in the long run than if
they issued a tax-exempt bond. But the taxes the Federal Government would collect if States
and cities did issue taxable bonds would be greater than the amount of the subsidy to the
localities.

“No one loses except the people who would otherwise enjoy the income from tax-cxempt
bonds.” Id. at 56.

57. It is not entirely clear, however, whether many of such obligations, once the tax
exemption incentive is removed, can be sold competitively in the open market in relation to
prime corporate bonds. But see Fortune, The Impact of Taxable Municipal Bonds: Policy
Simulations with a Large Econometric Model, 26 Nat’l Tax J. 29 (1973) (contending that
the option of issuing subsidized taxable state and local bonds “would broaden the market for
S&L [state and local] debt by inducing low tax sectors such as life insurance companies and
pension funds to purchase (taxable) S&L debt, thereby providing a secularly larger amount
of funds for S&L government capital expenditures. It would also mitigate the sensitivity of
S&L finance to monetary policy since in periods of tight money, when commercial banks are
withdrawing from the market for taxz-exempt debt, S&L governments could issue taxable
debt which investors other than commercial banks would be willing to purchase.”) (footnote
omitted).
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a tax structure that will encourage citizens to accumulate capital and take the risk
inherent in investing it.

As an example of the problems faced by American business in competing in world-
wide markets, a Fortune survey of our 500 largest industrial companies shows that
the average amount of capital investment per employee has risen from approximately
$16,400 in 1957 to $31,800 in 1971, Total assets for these companies increased over
this period from roughly $150 billion to over $450 billion. In spite of this increase
in capital investment, U.S. industry presently bas the highest percentage of obsolete
industrial facilities of any leading industrial nation. Furthermore, we are replacing
facilities at a slower rate than other leading countries. As an example, fixed asset
investment in relation to gross national product for Japan and West Germany is
currently running about 279 to 209, respectively, while our rate is less than 1395.

Rapidly changing technology and modernization of facilities will continue to require
large amounts of capital. If preferential treatment for capital gains is eliminated,
there are serious doubts as to the availability of the capital needed and the willingness
of investors to take the risks.58

Congress would also be advised to consider the tax treatment accorded
capital gains by other countries,*® for taxation is a determining factor in
the “cost” of capital, which in turn is “naturally reflected in the price of
goods.”®® Thus, capital gains treatment affects our competitive position in
world markets.

Nor will the treatment of capital gains as ordinary income go unnoticed
in our securities markets. Indeed, this would be particularly true in the
case of the individual public investor, whose numbers of late have been
dwindling.®* His importance to the securities markets and, indeed, to our
economy, has been highlighted as follows:

A few years ago, Wall Street wished the little man—the small investor—would go
away and, sure enough, he did. Now, Wall Street is striving to get him back.

No longer can stock firms view their marketplace as the automatic investment
vehicle for Americans with extra money. For many brokerage firms, beset by mounting
costs, new competition and regulatory problems, the question of the small investors
is turning on the survival of the stock market as it is now constituted.8?

58. Testimony of R. Skinmer, chairman of the American Institute of Certified Public
Accountants division of federal taxation, before the House Ways and Means Committee,
Mar. 12, 1973, reported in Forster, Tax Division Testifies on Tax Reform, J. of Accountancy,
May 1973, at 30, 31-32.

59. The Capital Gains Debate, Investor’s Reader, Mar. 7, 1973, at 20. “Different countries
vary in their treatment of capital gains. Britain and Canada only started to tax them in
1965 and 1972 respectively. However, in fast-growing West Germany and Japan capital
gains are generally exempt from tazes.” Id. at 24-25.

60. Id. at 25.

61. Vartan, Shareholder’s Ranks Down, N.¥, Times, Mar, 26, 1973, at 63, col. 8,

62. McKenna, Wall Street and the Small Investor: They Need Him. Can They Woo Him
Back?, N.Y. Daily News, Apr. 16, 1973, at 38, col. 1. See also Hooper, What About the
Individual Investor?, Forbes, June 1, 1973, at 73, 73-74; Loomis, How the Terrible Two-
Tier Market Came to Wall Street, Fortune, July 1973, at 82:
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It is not surprising, therefore, that the New York Stock Exchange, recog-
nizing the importance of the public investor, presented to the House
Ways and Means Committee a series of tax proposals designed to make
securities once again an attractive investment to the individual; namely:

The tax incentives proposed would increase to $200 from $100 the exclusion for
dividend income; allow commissions paid on purchases or sales of securitics to be
treated as a deduction against ordinary income; permit limited tax deduction for
retirement savings, and encourage voluntary employee contributions to employer-
sponsored profit-sharing or stock bonus plans.

[In addition,] adoption of a sliding-scale system under which the percentage of
capital gains subject to taxes would decline gradually from 50% to 20% over a
30-year period.®3

Not all people share these views, however. For example, in a recent
interview, Professor Richard A. Musgrave, who supports both the taxa-
tion of capital gains at ordinary income rates and the taxation of un-
realized capital gains at the time of death or transfer by gift, was asked if
his proposals would not discourage capital investment and economic
growth.® He responded, in part:

“To many businessmen the stock market this year has seemed inexplicable, about as bizarre,
say, as Watergate. The market has ignored the large, and often sensational, earnings gains
being reported by corporations, and has gone relentlessly down. More than that, it has gone
down with a great unevenness, much as a giant popover might lose steam.

“On the one hand, the prices and price-earnings ratios of a few dozen institutional
favorites—Lknown around as ‘the Vestal Virgins’—have fallen only moderately. . . . In con.
trast, the great majority of stocks have sunk to levels that suggest they have become virtual
pariahs. In the early months of this year, Wall Street was already talking about a ‘two-tier
market’ of remarkable proportions, By May, stocks that had seemed cheap at March prices
had collapsed still further—many to levels of four or five times expected 1973 earnings—and
the situation was being described as unique in stock-market history.

“The basic questions concern the country’s capital markets, which have in the past
demonstrated an outstanding ability to deliver equity capital to a broad range of companics,
The two-tier market suggests, however, that the range is narrowing and the universe in
which investors are willing to sink their money is shrinking. If this situation persists, how are
the great majority of companies to raise the equity capital they may nced? Beyond that, what
bappens to the new company seeking equity capital for the first time? Optimistic answers to
these questions are hard to come by.” Id. at 82-83.

For more on the impact of institutional investing on the securitics market sce T. Russo &
W. Wang, The Structure of the Securities Market—Past and Future, 41 Fordham L. Rev, 1,
1-2 (1972).

63. Public Quitting Mart, N.Y. Daily News, Mar. 26, 1973, at 38, col. 4. Furthermore, it
has been suggested elsewhere “that small investors be allowed a full tax deduction against
ordinary income for net capital losses during the year up to a maximum limit of $5,000
instead of the present $1,000 limit.” Tax Aid Urged For Little Guy, N.Y. Daily News, Sept.
26, 1973, at 60, col. 5.

64. Musgrave, supra note 18, at 52,
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The question is, if we want to do something tax-wise to encourage growth, is the
blanket exemption of capital gains the right way to do it? Suppose, instead, you
increase the investment tax credit to 259. That would do as much good to capital
investment as fully taxing capital gains would do harm to capital investment. And
you would be left with a much more equitable system.%%

The Musgrave proposal is objectionable on several grounds. For purely
selfish reasons, the small investor would prefer the direct tax benefit of
favorable capital gains rates for himself rather than have the benefit inure
to a large corporation through the use of an increased investment credit.
Moreover, it is doubtful that the Treasury would be significantly enriched
by the substitution of one tax preference for the other. Even if it were,
the currently allowable “flow through” effect that the seven percent invest-
ment credit has on earnings is distorting enough, without more than
tripling it.%® There is also the danger that the elimination of the present
capital gains tax treatment might loose a tidal wave of securities selling.
And far greater long range harm might result from such changes if they
further alienate the public investor to the point of destroying the liquidity
of, and thus endangering the very existence of, our present securities
exchanges as viable marketplaces.%

Some consideration should also be given to the role of the foreign in-
vestor in this country. Net sales or purchases of domestic securities by
foreigners during the last few years have been quite substantial and seem-
ingly in generally increasing amounts.®® Such foreign investments have

65. Id.

66. See Metz, Accounting Profession, Vexed by Lawsuits, Weighs Responsibility to Share-
holders, N.Y. Times, Nov. 20, 1966, § 3, at 1, col. 1. “When Congress passed the 7 per cent
credit for investment in business equipment, this accounting problem arose: Should the 7
per cent credit that permitted businessmen to reduce their taxes by up to 7 per cent of the cost
of equipment be reflected in earnings in the year in question?

“The Accounting Principles Board decided that . . . it should be charged off a bit at a time
over the life of the equipment—a conservative approach.

“The S.E.C., reportedly spurred by the Administration, ruled that for its purposes cither
method would be considered satisfactory. The Administration was anxious to have the credit
spur investment in plant and equipment, and the higher earnings that resulted from an
immediate reflection in earnings was designed to build business confidence.

“Thus, despite the best efforts of the Accounting Principles Board, two methods were
permitted and the difficulty of comparing two corporations in the same industry became
that much harder when each used different methods.” Id. at 14, col. 4.

67. See text accompanying notes 61-63 supra.

68. The following statistics demonstrate trends in the buying of U.S, stock by foreigners:

“Net Sales by Foreigners of Stock in U.S. Corporations
1965 $413 mil
1966 $333 mil
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been encouraged for a variety of reasons—principally because they have a
favorable effect on our balance of payments.® Thus, non-resident alien
individuals generally are not taxed on capital gains if they are substan-
tially not present in the United States during the taxable year.” Similarly,
foreign corporations generally are taxed only on capital gains effectively
connected with a United States business.”™ The need for some inducement
to our own citizens, therefore, becomes more apparent when one considers
the effect a foreign-dominated securities market could have on our
economy.™

Net Purchases by Foreigners of Stock in U.S. Corporations

1967 $757 mil
1968 $2,270 mil.
1969 $1,487 mil.
1970 $626 mil.
1971 $731 mil,
1972 $2,140 mil.

In 1973: Foreigners, in the first three months, bought $1.3 billion more stock in U.S.
companies than they sold—a pace which, authorities say, indicates strongly that the record
set in 1968 will be broken this year.” When You Take a Close Look at the Stock Market . . .,
U.S. News & World Rep., June 4, 1973, at 61, 62.

69. H.R. Rep. No. 1450, 89th Cong., 2d Sess. 5-6 (1966) ; sce S. Rep. No, 1707, 89th Cong.,
2d Sess. 9 (1966).

70. Int. Rev. Code of 1954, § 871(a)(2) provides for such taxation in the case of non-
resident alien individuals who are “present in the United States for a period or perlods
aggregating 183 days or more during the taxable year. .. .”

71. See id. §§ 881, 882(a).

72. Recent dollar devaluations have made our securities quite attractive to investors hold-
ing foreign currencies. See Elia, On The Prowl: Europeans, Japanese Find the Time Is Ripe
to Acquire U.S. Firms, Wall St. J., June 22, 1973, at 1, col. 6. “Underlying this spate of
activity, observers say, is a situation involving exquisite timing, On the one hand, a declining
stock market has put the cost of buying the earning power of many U.S. firms at bargain-
basement levels (nearly 1,000 companies listed on the New York Stock Exchange were
selling at or below 11 times one year’s earnings on May 31). At the same time, successive
devaluations of the dollar have sharply boosted the purchasing power of many forcign
currencies in terms of the dollar assets for sale in this country. Finally, an cstimated $75
billion to $80 billion is currently held abroad, and some foreign holders of this money are
regarding their own countries’ currencies as over-valued in relation to American dollars.” Id.
See also Arab Oil Money Piles Up—A Burden or a Blessing?, U.S. News & World Rep., Aug.
6, 1973, at 65; Warshauer, Japan Investment in Wall Street Seen at $1 Billion in 74, N.Y,
Daily News, July 2, 1973, at 38, col. 1; Wright, Imported Capital: Foreigners Step Up
Investment in U.S., N.Y. Times, July 15, 1973, § 3, at 1, col, 6.

Moreover, in projecting the aggregate foreign investment in United States companies or
assets, consideration should also be given to the possibility of significant future acquisitions
of or investments in domestic downstream operations by foreign oil-producing nations. The
general motivation behind such acquisitions or investments is that they should guarantec
supplies for a crude-deficient U.S. refiner or marketer, insure an outlet for the foreign crude
of the producer nation, and permit the oil producer to share in the downstream profits, Sce,
e.g.,, Wall St. J., July 27, 1973, at 7, col. 1.
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Opponents of capital gains point to the fact that the “rich” are per-
mitted to avoid taxes by borrowing money for capital investments which
will appreciate in later years and then be taxed at capital gains rates.™ In
the interim, the interest on the indebtedness used to purchase or carry
the capital asset is currently deductible from other ordinary income of the
taxpayer. The argument has merit, and this is precisely why such interest
deductions are now limited.™

Capital gains foes will also emphasize recent disclosures which confirm
that many wealthy people, despite the minimum tax provisions of the
Internal Revenue Code,” are still paying little or no income tax at all.”®
Such revelations will no doubt be put forward by reformers as a reason for
eliminating the capital gains preference. The fact remains, however, that
realized capital gains are themselves taxable. Moreover, capital gains can
constitute a taxable preference item.™ If these wealthy persons, therefore,
are paying no tax, they are escaping through other sections of the Code.
If the minimum tax provisions are ineffectual, then they should be
amended. It would be irrational, however, to attain the laudable goal of
requiring the wealthy to pay their fair share by destroying the concept of
capital gains for everyone.” Such action would constitute a classic example
of the tail wagging the dog.

This article does not mean to suggest that capital gains should remain in
status quo. Its thesis, rather, is that the elimination of capital gains as

73. See Halperin, Capital Gains and Ordinary Deductions: Negative Income Tax for the
Wealthy, 12 B.C. Ind. & Com. L. Rev. 387, 389 (1971).

74. Int. Rev. Code of 1954, § 163(d).

75. Td. §§ 56-58.

76. See Results of a Special Tax on the Wealthy, US. News & World Rep., Apr. 30, 1973,
at 99. It has been reported that Congressional liberals now plan to press for a higher mini-
mum tax, using reports of the small tax payments made by President Nixon as one argument
for their side. Wall St. J., Oct. 12, 1973, at 1, col 5.

77. Int. Rev. Code of 1954, § 57(a) (9).

78. “Who benefits from special capital gains treatment? It has generally been thought
that capital gains are largely attributed to upper bracket taxpayers while middle and lower
bracket taxpayers bear a disproportionate share of capital losses, However, recent Treasury
studies indicate that . . . in 1970 . . . 50% of all capital gains was realized by persons
with adjusted gross income under $30,000. To the extent that reliance can be placed on
adjusted gross income statistics that exclude tax exempt interest and one-half of realized
long-term capital gains and that are arrived at after tax sheltering deductions, they indicate
that any increase in capital gains taxation would fall nearly as heavily on ‘victims' of the
present system as on the so-called ‘transgressors.’ ” Darrell, Reflections on the Federal Income
Tax, 28 Record of N.Y.CB.A. 412, 421-22 (1973) (footnotes omitted).

It is also reported that persons with “incomes of less than $15,000" represent about two-
thirds of all people who have capital gains and that their aggregate gains represent approsxi-
mately 30 percent “of the dollar total of capital gains.” Shanahan, Lobbying on Capital
Gains, N.Y. Times, Sept. 23, 1973, § 3, at 3, cols. 1, 4-5.
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such is not the answer. Instead, what should be reappraised is the ques-
tion of which assets and transactions should qualify for capital gains treat~
ment.” Purely as examples, “distributions from retirement plans, stock
options, patent royalties, coal royalties, [and] cutting of timber and live-
stock” have already been suggested®® as candidates for ordinary income
treatment.

In determining what is a fair treatment for capital gains, consideration
should also be given to the effect of inflation upon capital investments. For
example:

Capital gains foes rally round such outwardly appealing arguments as that “money
eammed by money” should be taxed as heavily as the money earned by the sweat of
the laborer’s brow. But, other arguments aside, the plain fact is that a capital gain
simply isn’t that kind of money. The money which money earns is usually in the
form of dividends and interest which are subject to regular tax. In capital gains, it's
not that money has “‘earned” something; rather, the money itself (in the form of the
asset in which it has been invested) has increased in dollar value—sometimes simply
because of inflation. And the key point is, when you sell the asset to realize your
gain, you've given up your chance to reap future regular income from it.8!

79. Int. Rev. Code of 1954, § 1221 currently defines a capital asset as property held by
the taxpayer, but not including:

“(1) stock in trade of the taxpayer or other property of a kind which would properly be
included in the inventory of the taxpayer if on hand at the close of the taxable year, or prop-
erty held by the taxpayer primarily for sale to customers in the ordinary course of his trade or
business;

(2) property, used in his trade or business, of a character which is subject to the allow-
ance for depreciation provided in section 167, or real property used in his trade or business;

(3) a copyright, a literary, musical, or artistic composition, a letter or memorandum, or
similar property, beld by—

(A) a taxpayer whose personal efforts created such property,

(B) in the case of a letter, memorandum, or similar property, a taxpayer for whom such
property was prepared or produced, or

(C) a taxpayer in whose hands the basis of such property is determined, for purposes of
determining gain from a sale or exchange, in whole or part by reference to the basis of such
property in the hands of a taxpayer described in subparagraph (A) or (B);

(4) accounts or notes receivable acquired in the ordinary course of trade or business for
services rendered or from the sale of property described in paragraph (1); or

(5) an obligation of the United States or any of its possessions, or of a State or Territory,
or any political subdivision thereof, or of the District of Columbia, issued on or after March 1,
1941, on a discount basis and payable without interest at a fixed maturity date not cxceeding
one year from the date of issue.” Id. § 1231 further extends the concept of capital gains to
situations where the gains on sales or exchanges, and compulsory or involuntary conversion of
certain types of property (held for varying periods of time), exceed the recognized losses
from such sales, exchanges and conversions. Such qualifying property includes: a) depreciable
property or real property used in a trade or business; b) timber, coal, or domestic iron ore;
¢) livestock; and d) unharvested crops.

80. Marshall & Crumbley, Reform Proposals for Taxation of Capital Gains, 108 Trusts
& Estates 871, 879 (1969).

81. The Capital Gains Debate, supra note 59, at 20.
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Otherwise, who is to compensate the investor for the erosion of his buying
power?®? A wage-earner, on the other hand, is usually accommodated
through an increase in the rate of his wages to reflect the inflation factor.®

Taken in this inflation context, however, it would appear that the pres-
ent six-month holding period may not be long enough to qualify an in-
vestor for preferential treatment. Instead, perhaps such holding period
should be extended to at least one year.® Such change, however, should
be accompanied by a tax rate which becomes progressively smaller as the
holding period increases.®® Together they should have the overall effect of
increasing tax revenues,®® alleviating any necessity for a rollover approach

82. See, e.g., Forster, supra note 58, at 32, wherein it is said: “[T]he Consumer Price Index
has risen nearly 50% in the last 15 years, and about 25% in the last five years,

“If a taxpayer invested $100,000 in a corporate security in 1957 and sold it for $150,000 in
1972, he would have been approximately even in terms of purchasing power. However, even
under our present capital gains tax structure, he probably would bave incurred a tax of at
least $12,500. This would have placed him in a worse position economically in 1972 than he
would have been 15 years earlier. In effect, this represents a tax on capital and not a tax on
income or real gain. By analogy, it represents a failure to distinguish between the trec and
its fruit—a tax on the tree, rather than on the fruit. The combined effects of inflation and
taxation have clearly eroded the amount of capital available for additional investment. If
the present preferential treatment for capital gains were eliminated, the erosion of capital
would be much greater, and in our judgment could create serious problems for our economy.”

83. See, e.g.,, Kuhn, Inflation: It May Orly Hurt a Little, N.Y. Times, Aug. §, 1973, § 6
(Magazine), at 14, 16.

84. Admittedly, such extension could somewhat affect the liquidity of the marketplace by
creating a temporary “lock-in™ effect on securities being held for the additional six-month
period in order to achieve capital gains benefits. For a discussion of “lock-in" generally, see
text accompanying notes 102-03 infra. See also The Capital Gains Debate, supra note 59,
which, in discussing the qualifying holding period generally, provides:

“Special tax treatment of capital gains was then instituted and for 1922-33 gains on capital
assets held more than two years got a top rate of 12.5%. For capital losses, up to 12.5¢% of
the loss could be subtracted right from the tax otherwise payable on ordinary income. In the
Thirties a sliding scale of holding periods was adopted; gains were taxed 10095 as regular
income if held one year or less; least taxed (309%) were assets held over ten years. With
Congress and the public disturbed by news of fat cats paring their tax bills to the bone, the
1938 Act eliminated the deduction of short-term losses from ordinary income.

“The now familiar six~-month holding period was adopted in 1942 with the Depression’s
lack of trading very much in mind. The Senate Finance Committee noted the tax revenues
from capital gains had been dropping steadily and ‘the lowering of the holding period will
have the effect of encouraging the realization of capital gains and thereby result in added
revenue to the Treasury.’ Six months is not a magic figure but Congress thought it was suffi-
ciently long to difierentiate ordinary business from capital transactions.” Id. at 21.

85. For examples of varying sliding scales that have been proposed, see Forster, supra
note 58, at 33; Marshall & Crumbley, supra note 80, at 879; Wormser, The Case Against a
Capital Gains Tax at Death, 51 AB.A.J. 851, 854 (1965) ; The Capital Gains Debate, supra
note 59, at 23; and Public Quitting Mart, supra note 63.

86. Wormser, supra note 85, at 854: “[M]Jore sales would be taxed with ordinary income
tax and more ‘long-term’ sales would be made as the rates would be lower.”
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to capital gains taxation,® and treating the truly long-term investor more
fairly by easing his tax burden in order to compensate him for his loss
through inflation. Furthermore, such proposals would ultimately assist in
easing the “lock-in’’®® effect that the present system seems to foster, for the
hesitancy to sell and face a capital gains tax would be lessened as the tax
rate gradually were decreased.

I1I. REALIZATION OF INCOME

Another assault upon capital gains is based upon the time they are taxed.
There are those who feel a tax should be levied as property appreciates
in value—even though the taxpayer still retains it.*® Similarly, there is a
movement to tax capital gains at the time of gift, or at death.”

A. Appreciation During Inter Vivos Retention

There is a school of thought which rejects the proposition that income
should be taxable only when realized.” It contends that the insistence that
income must be first realized to be taxable has its roots in “accounting
thinking.”® It is this sort of philosophy that underlies the so-called
“Accrual Method” of taxing capital gains. This method calls for the tax
recognition of both accrued and realized capital gains and losses each year.
It usually provides for “the taxation of capital gains at the same progres-
sive rates that are applicable to ordinary income along with the full offset
of accrued capital losses against ordinary income.”®® In other words, each
year the taxpayer “would be required to include in or exclude from tax-
able income the net accrued gain or loss on capital assets owned, whether
or not such gain or loss is realized.”®* Recognizing that taxing unrealized
income each year would present “too much of a task,” it has been sug-
gested that taxpayers “would settle up every five years, with a fifth of
them being audited each year.”®® Such proposals are generally rejected,
however, because the enforcement problems would be enormous.” Aside
from the obvious problems of valuation, the “owners of rapidly growing
companies might have to sell out to pay their taxes.””® Moreover, if un-

87. For an explanation of the rollover concept see text accompanying notes 107-14 infra,
88. See text accompanying notes 102-03 infra.

89, See Armstrong, The Right Kind of Tax Reform, Fortune, Dec. 1972, at 86, 182,
90. Somers, The Case For a Capital Gains Tax at Death, 52 A.B.A.J. 346 (1966).
91, Musgrave, supra note 18, at 50.

92. Id.

93. Marshall & Crumbley, supra note 80, at 878.

94, Id. (footnote omitted).

95. Musgrave, supra note 18, at 50.

96. Armstrong, supra note 89, at 182,

97. Id.

98. 1Id.
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realized appreciation is to be taxed, then, for the sake of consistency (and
solely for the sake of argument), why not also tax a wage-earner, in ad-
vance, on the appreciation in the value of his skills—through further
education or practical experience—instead of waiting until such ap-
preciated skills are actually translated into higher wages or fees?

B. Appreciation at Time of Gift or Death

In the search for additional tax revenues, increased pressure is also
mounting for the imposition of a capital gains tax on the unrealized
appreciation in assets transferred by gift or at death.” The taxation of
appreciated property at death would have little effect, however, unless a
transfer by gift was also a taxzable event; otherwise, the gains tax at death
could be easily avoided merely by transferring such property by gift before
death. This article, however, will not deal specifically with the pros and
cons of taxing such gains at the time of gift, because that subject is
basically ancillary and incidental to the much broader topic of such taxa-
tion at death; instead, it will examine only the latter topic. The problems
presented by a proposal to tax capital gains at death are great; the stakes
are high; and the emotions even higher.

1. Need for Revenue

Proponents for reform usually express the great need for additional
revenue on the part of the government.!® It is estimated that imposing a
capital gains tax at death would at the outset reap the Treasury some-
where in the vicinity of an additional three billion dollars annually.}®* No
one can deny the ever-increasing need for revenue. But this hardly seems
justification, in and of itself, for raising such revenue by the imposition
of a capital gains tax at death. For example, such argument for additional
revenue can be applied with equal fervor in support of the proposition that
instead, tax rates should generally be increased across the board.

2. Lock-In Effect

Proponents for reform object to the present capital-gains-avoidance at
death, because it inhibits the free flow of investment capital within the
economy. This so-called “lock-in” occurs when an investor, seeking to
avoid or delay the recognition of income, retains the investment for a
long period of time. Under present law, until the gain is realized, it is not
recognized. The result is that capital becomes immobilized. This effect

99. See Seidman, Status of Federal Estate and Gift Tax Legislative Proposals, 51 Taxes
197, 200-01 (1973).

100. See Comment, Taxing Appreciated Property at Death: The Case for Reform, 51 Ore.
L. Rev. 364, 366-67 (1972).

101. 1Id. at 367,
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becomes even more acute because of the motive of avoiding capital gains
entirely by retaining appreciated property until death;2°® yet the heirs
receive a stepped-up basis at decedent’s death,1%

If one of the motives for retaining appreciated property until death is to
receive a stepped-up basis, it can easily be removed by dispensing with
the stepping up of the basis. “With no step-up in basis in the offing, there
would be no tax incentive to hold appreciated assets until death,”? for
the heirs would ordinarily incur the gain upon their disposal of the
property. This procedure for appreciated assets would therefore be similar
to the one provided in the present law for gifts'®®—that is, a carryover of
the donor’s basis to the donee.’*®

3. Rollover Approach

In passing, mention should be made of the so-called “rollover ap-
proach.” This involves the deferral of tax on the net realized rollover gains
to the extent that the gains are reinvested in other rollover assets. Such
rollover approach is already recognized in the cases of involuntary con-
versions,’® sales of residences,'®® exchanges in kind,** and others. In the
instant situation, in “order to keep deferred tax on rollover gains from
being postponed indefinitely, the proposal requires that the death of the
taxpayer be treated as constructive realization.”*® Although such ap-
proach alleviates the lock-in problem, it would have the effect of permitting
interest-free loans to the extent of the amount of tax deferred during the
lifetime of the taxpayer.!?

Under rollover, such gains are deferred to the extent of reinvestment in

102. Holt & Shelton, The Lock-in Effect of the Capital Gains Tax, 15 Nat’l Tax J. 337, 340
(1962).

103. Int. Rev. Code of 1954, § 1014. This new basis has been described as “a rough way
of compensating for inflation.” Perspectives on Suggested Revisions in Federal Estate & Gift
Taxation, 112 Trust & Estates 102, 107 (1973).

104, Comment, Proposed IRC Sec. 84: Income Taxation of Unrealized Appreciation at
Death: Unwise; Unwieldy; Unconstitutional, 34 U. Pitt. L. Rev. 23, 24 (1972).

105. Marshall & Crumbley, supra note 80, at 878.

106. The rules for determining basis of property acquired by gift are found in Int. Rev.
Code of 1954, § 1015. It generally provides that for purposes of gain, the basis of the donce is
the same as the donor’s basis increased by the amount of gift tax paid on the gift, but it is not
to be so increased above the fair market value of the property at the time of the gift. The
donee’s basis for purposes of loss is the same as for gain, or the fair market value of the
property at the time of gift, whichever is lower.

107. Int. Rev. Code of 1954, § 1033,

108. 1d. § 1034.

109. Id. § 1031.

110. Marshall & Crumbley, supra note 80, at 874.

111. Taxing Appreciated Property at Death, supra note 100, at 379,
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qualified rollover assets,** and the “cost basis of the new property ac-
quired as reinvestment would be reduced on a pro rata basis by the amount
of the gain currently not recognized.””’*® The major problem in the imple-
mentation of the rollover concept, however, is complexity, and thus this
proposed approach seems neither practical nor feasible.}'*

4. Equitable Considerations

Reformers also argue that the present system results in inequality of
treatment based upon the accident of death.!!® At present, a man who
liquidates his holdings just before he dies incurs both a capital gains tax
and an estate tax, whereas a man who dies without such inter vivos
liquidation pays only an estate tax.'® In the former situation, however, the
taxpayer usually gets a stepped-up basis on the property he receives in the
liquidation. Accordingly, if, in the situation of the taxpayer who did not
liquidate before death, no stepped-up basis was to be had upon his death
for such property,’*” this would greatly help remove inequities, because
his heirs would pay the capital gains tax when they liquidate.

5. Administrative Difficulties

Opponents of a capital gains tax at death emphasize that such legislation
necessitates tracing the cost basis of capital assets. In many instances,
this would cause no problem. In other situations, however, such tracing
can be extremely difficult. For example, in the case of realty it would be
almost impossible to establish the cost of the numerous capital improve-
ments and additions made over the years. The same problem could arise
in the case of a closely held business.!'® Moreover, after the decedent’s
death, the cost basis of his securities might be very difficult to ascertain
where the decedent had held them for a long period of time, during which
they were the subject of stock dividends, splits, mergers, reorganizations,
etc. Additional complications occur when the property was “received by
the decedent by gift from a donor who, in turn, received them by gift from
a previous donor who himself had received them by gift from an earlier
donor.”!? In that case, as “the cost basis of the original, antecedent donor

112. As to a suggested class of qualified rollover assets see DMarshall & Crumbley, supra
note 80, at 874.

113, Id.

114. For a contrary opinion see Clark, An Alternative to Capital Gains Taxation: A
“Roll-over” Account for Investment Assets, 4 How. L.J. 157, 162-63 (1958).

115. Taxing Appreciated Property at Death, supra note 100, at 367-68.

116. Somers, supra note 90, at 346,

117. See text accompanying notes 103-06 supra,

118. Proposed IRC Sec. 84, supra note 104, at 27,

119. Wormser, supra note 85, at 854.



20 FORDHAM LAW REVIEW [Vol. 42

would be the decedent’s cost basis and, therefore, that of the estate, tracing
the cost basis could become an impossible job.””*#

It may seem that this administrative problem might be resolved in some
instances by adopting the corollary that capital gains legislation should
tax only gains accruing after its enactment; thus, “decedent’s basis could
be no less than the fair market value of the property at the date of enact-
ment.”*?* This approach, however, “does not alleviate the administrative
difficulty, for in order to determine which value is higher, both must be
ascertained.”*?? It still is necessary, therefore, to compute decedent’s cost
basis.

6. Additional State Tax

The imposition of federal taxation on capital gains at death could also
lead to additional taxation at the state level. In this regard, one author has
concluded:

The result could be virtual confiscation in many instances.

Moreover, can we be sure that the states would recognize the capital gain tax at
death as a debt of the decedent? Whatever the Internal Revenue Code may call it, a
state might deem this tax to be the equivalent of an additional death tax and,
therefore, allow no debt deduction. Indeed, it would seem to me that the states would
have to take this position in self-defense. If they did not, then their own tax take
would be reduced. I should think, therefore, that the state governments would rise
up against the proposal, and if it were enacted, they would be likely to institute a
capital-gain-at-death tax of their own to make up the loss in state tax receipts. This
new state imposition, piled on top of the federal, would punish the taxpayer nobly.123

7. Liquidity

A capital gains tax at death can cause serious problems with estates
holding nonliquid assets, such as interests in closely held businesses. Such
interests often are of a decedent’s own creation and their value may have
appreciated greatly over the years. Unfortunately, at the time of the tax-
payer’s death, these interests often are not readily marketable. Even more
frequently, they are salable only at a discount. In both instances, the
tragic result may be that the cash needs of the estate require the divesti-
ture of the family enterprise.

These liquidity problems have become even more acute because of the
reduction of the time for the payment of the Federal Estate Tax from
fifteen months to nine months.?** The slight advantage gained by the gov-
ernment through the acceleration of such estate tax receipts callously

120. Id.

121. Taxing Appreciated Property at Death, supra note 100, at 377 (footnote omitted).

122. Proposed IRC Sec. 84, supra note 104, at 28,

123. Wormser, supra note 85, at 853.

124, See Int. Rev. Code of 1954, § 6075(a), as amended, Act of Dec. 31, 1970, Pub. L.
No. 91-614, § 101(b), 84 Stat. 1836.
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disregards the grief such speed-up can cause many estates.'*® To impose an
additional capital gains tax at death would immeasurably complicate the
problem.

Tax reformers suggest that the problem could be alleviated, upon a
determination of hardship, by merely extending the time for paying the
tax, e.g., in installments over a period of years. This suggestion presup-
poses that the Internal Revenue Service agrees that there is a hardship.
Secondly, in the case of closely held corporate stock, “[a]part from re-
demption, which is usually impractical because of a shortage of working
capital, the only other way to raise enough money to pay the estate and
income taxes due is with personal earnings or dividends.”**® It is doubtful
whether enough could be accumulated during that time to meet the install-
ment payments.

It has been suggested that Int. Rev. Code of 1954, § 303 (dealing with
the redemption of stock to pay death taxes) might be used to ease the
crunch of illiquidity. Its application, however, would depend upon whether
the present section would be amended to cover as well the payment of
capital gains taxes at death. Even if it were, and the estate could meet
the valuation requirements of the section (such stock must comprise 35
percent of the gross estate or 50 percent of the taxable estate), there
would still be the problem of whether the corporation had sufficient work-
ing capital to effect the redemption. Moreover, as has been pointed out
aptly:

Whatever the problems of the estate whose decedent held control of an enterprise,
consider the added problem of the estate holding only a minority stock interest. Who
would buy this minority interest in a smail or middle-sized, untraded company? And
if there is no purchaser available, how is the estate to liquidate enough to pay its
obligations? In some few cases Section 303 of the Internal Revenue Code might be
available—if the corporate finances permitted, and if the majority stockholders were
gracious and 7f Section 303 were amended to permit redemption for capital gains tax
pwrposes. In most instances, Section 303 would be unavailable. I suppose, then, that
the executors would have to sell the stock at auction. I point out again that it is the
smaller and middle-sized estates which would be most injured by the additional
necessity of liquidating to pay a capital gains tax at death.127

8. When is Income Taxable?

The question of whether a gain on property is “realized” merely by the
death of the holder raises two interesting questions. The first is whether
taxing the unrealized gain at the death of the holder is constitutional.

125. E.g., estates involving will contests; estates where there is disagreement as to the
appointment of an administrator; estates involving foreign assets, closely held businesses, and
other non-liquid assets; and estates involving foreign or unknown heirs.

126. Koudelis, Some Observations on the Proposed Capital Gains Reforms, 37 Temp.
1.Q. 289, 316 (1964).

127. Wormser, supra note 85, at 852.
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Assuming the answer to the first question is in the affirmative, the next
issue is whether such taxation is fair.

The issue of constitutionality has been the subject of no small contro-
versy. Indeed, both sides have been discussed extensively.1?® For example:

A basic problem is the constitutional one. Such distinguished tax lawyers as
Randolph Paul and Stanley Surrey have asserted that a tax on capital gains at death
would be constitutional. Granted that Eisner v. Macomber, 252 U.S. 189 (1920), has
been whittled away over the years, it never actually has been overruled. It might yect
come back to haunt those who seek to tax the constructive realization of capital
gains at death. Congress certainly may declare death to be a “taxable event”, but
whether the Sixteenth Amendment can stand the strain is not so clear: the capital
gains tax is still part of the income tax.12®

There is no need to add further rhetoric and speculation to this problem.
As things stand now, the ultimate decision can only be made by the
Supreme Court.

On the issue of fairness, let us look at a valuation problem that currently
is causing great concern in the estate tax area, and which would be greatly
compounded by a capital gains tax at death. Take, for example, farm
acreage that has been owned and tilled by one family for many genera-
tions. The present owner, in his will, devises this land to his children who
intend and desire to continue to farm it. Upon the death of the father, are
we to value the land for estate tax purposes as farm land, or as potential
industrial development land? Unfortunately, with greater frequency, the
latter valuation is sought by the government, with the result that the tradi-
tions, dreams, and desires of generations are abruptly ended in order to
pay the estate taxes. If this concept of valuation has any validity in con-
nection with estate taxes, it certainly has none in the realm of income
realization. Admittedly, there must be a tax on the transmission of wealth,

128. Concluding that such taxation would be unconstitutional, see Roehner & Rochner,
Realization: Administrative Convenience Or Constitutional Requirement?, 8 Tax L. Rev. 173,
175 (1953); Proposed IRC Sec. 84, supra note 104, at 30-41. Contra, Surrey, The Supreme
Court and the Federal Income Tax: Some Implications of the Recent Decisions, 35 Ill. L. Rev.
779 (1941) ; Taxing Appreciated Property at Death, supra note 100, at 371-75,

129, Somers, supra note 90, at 347 (footnotes omitted). Cf. Marshall & Crumbley, supra
note 80:

“The implementation of a tax on unrealized gains has been discounted since it was
thought to have constitutional difficulties. The realization principle was enunciated by the
Supreme Court in the Macomber case, and this indicates that an accrual method may bo
unconstitutional. Presently, however, the chances of an accrual method being upheld are
much improved as indicated by testimony before the House Ways and Means Committee in
connection with the taxation of capital gains (unrealized) at point of transfer by gift or death,
The opinion is not directed toward a complete accrual basis, but the reasoning given indicates
that subsequent decisions have impaired the authority of the Macomber case. Other au-
thorities agree with this favorable opinion where transfer by donation or death is involved.”
Id. at 878 (footnotes omitted) (italics deleted).
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but has the children’s income position changed from that of their ancestors
in tilling the same land? It is submitted that such income taxation would
be patently unfair.

IV. CoxcrusioN

The concept of capital gains should be retained, albeit changed some-
what. The changes should recognize the need for revenue, the need for
fairness among all taxpayers, and yet preserve the benefits of a concept
that has real value and usefulness to this country, its economy and its
taxpayers.

True capital gains realized in an inter vivos manner should not be taxed
as ordinary income. Instead, they should continue to be taxed differently,
with a progressively lower rate as the holding period increases. To qualify
for such preferential treatment, however, the minimum holding period
might be extended from the present six months to at least one year. Fur-
thermore, the types of gains that qualify should be restricted solely to
gains that are truly capital in nature. Those that are not should be ex-
cluded.’*® Such changes will increase revenue for the government and
raise it more fairly, preserve the utility of capital gains, and help alleviate
the “lock-in” effect on investments which the present rules seem to
foster.3!

The rules for capital gains at the time of gift should remain unchanged.
That is, capital gains should not be recognized at the time of gift, and
the donee, in the case of appreciated property, should basically retain the
donor’s basis. Gain, therefore, will be recognized when the donee sells or
exchanges the property.

As for capital gains at death, the decedent’s estate should be given the

130. For example, if authors and artists are no longer entitled to capital gains treatment
on their creations (Int. Rev. Code of 1954, § 1221(3)), there appears to be little reason to
continue it in the case of patents (id. § 1235). On the other hand, a careful examination
should be made of all capital gains items. It is beyond the scope of this article to undertake
such scrutiny. Far better it be done item by item, with all interested partics having an
opportunity to be heard.

131. Admittedly, one could also argue that, to insure that no lock-in effect develops under
the proposals set forth herein, it should also be provided that, in applying the gradually
decreasing rates, the holding period of the decedent would not be added to the holding
period of his heirs. Such provision would, in many instances, clearly act as an inducement
(for a long-time owner of appreciated property) to sell before his death. This would gen-
erally be so because bis rates should be lower (as a result of his extended holding period)
than those of his heirs, who, denied credit for decedent’s holding period, would (at least
initially) have to pay at a higher capital gains rate. Despite some merit to this suggestion,
it is submitted that it be kept in abeyance until actual experience showed a serious lock-in
effect would also develop under the alternative optional treatment recommended herein for
appreciated assets at death,
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option of either: a) having no capital gains tax at death, with the estate
retaining the donor’s basis as in the case of gifts;*®? or, b) taxing the
unrealized capital gains at death, with the estate receiving the stepped-up
basis. Offering such an election®®® would increase the revenue to the gov-
ernment, yet at the same time be much fairer to an estate than an inflexible
rule that absolutely requires such taxation upon death, no matter what the
consequences. Moreover, if an estate freely chooses to pay the capital gains
tax at death (in order to obtain the stepped-up basis), it would appear
that its consent should go a long way towards resolving the constitutional
objections currently raised against such taxation,

132, Consideration should also be given to alleviating the problem of computing such
basis. See text accompanying notes 118-22 supra. This could be done by changing the rules
with respect to the proof of basis. See Perspectives on Suggested Revisions, supra note 103,
at 106-07: “Further, if we are to do away with the step up in basis and use the gift tax rule
of a carryover basis, it would be in order to change the rules with respect to the proof of
basis, At the present time, this burden is shifted to the taxpayer if the Government refuses to
accept what the tazpayer reports. One proposal would be to change this rule by saying that
there is a presumption, where basis cannot be proved, that the basis is the property’s falr
market value on the date of acquisition.”

133. Such election could be signified on the Federal Estate Tax return in a manner similar
to the present method by which the estate fiduciary indicates that he chooses to value the
estate as of the alternate valuation date. See Int. Rev. Code of 1954, § 2032,
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