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REGULATING IMMIGRATION LEGAL SERVICE
PROVIDERS: INADEQUATE REPRESENTATION

AND NOTARIO FRAUD

Careen Shannon*

on behalf of

The Subcommittee on Addressing Inadequate Representation

Immigrants are often easy prey for bogus or incompetent attorneys,
"notarios, " scam artists, and other bad actors who take advantage of
immigrants' limited knowledge of U.S. law, lack of English fluency, and
lack of cultural knowledge to charge exorbitant fees for wild promises of
green cards and citizenship that the bad actors cannot-or in some cases
never intended to-deliver. Such exploitation is merely a symptom,
however, of the larger problem of inadequate access to competent legal
counsel by foreign nationals seeking to navigate our labyrinthine scheme of
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immigration laws, regulations, and policies. Contrary to popular belief
not all of these foreign nationals are "illegal aliens" who slipped over our
southern border; many are entitled to obtain lawful immigration status, if
only they had adequate guidance from qualified counsel to help them seek
it. Unfortunately, there is no constitutionally guaranteed right to counsel in
immigration proceedings (even in cases where deportation is at stake), and
competent private and nonprofit resources are limited After illustrating
the nature of the problem with some real-life stories of immigrants who
have been victimized by fraudulent service providers, and discussing the
current state of the law with respect to what constitutes the inadequate
practice of immigration law and who is legally permitted to represent
immigrants in immigration matters, this report proposes changes to local,
state, and federal law and policy that would help to combat fraudulent
activities by unscrupulous nonlawyers and inadequately trained lawyers
alike. These and other proposals are put forth in an attempt to help lay the
groundwork for ensuring that immigrants in need of competent legal
counsel can access the help to which they should be entitled
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INTRODUCTION

Immigration law is exceedingly complex and constantly changing,
reflecting both the sheer density of a highly codified area of law as well as
changing cultural and political attitudes toward immigrants. Remarking on
the intricate and confusing Immigration and Nationality Act (INA), one
federal district court judge said, "The immigration laws and certain of the
regulations in furtherance of them present a maze which understandably
causes confusion."' Another court said, "We have had occasion to note the
striking resemblance between [the immigration] laws we are called upon to
interpret and King Minos's labyrinth in ancient Crete. The Tax Laws and
the Immigration and Nationality Act are examples we have cited of
Congress's ingenuity in passing statutes certain to accelerate the aging
process of judges." 2 When even sophisticated and well-educated federal
judges find U.S. immigration laws so perplexing, it is no wonder that
immigrants caught up in the system-whether they seek to apply
affirmatively for an immigration benefit, or are held in detention pending
deportation,3 possibly with an imperfect grasp of the English language and

1. Avila v. Rivkind, 724 F. Supp. 945, 949 (S.D. Fla. 1989).
2. Lok v. INS, 548 F.2d 37, 38 (2d Cir. 1977).
3. Deportation (i.e., the expulsion of foreign nationals already present on U.S. soil) and

exclusion (i.e., the barring of entry into the United States of foreign nationals who present
themselves for admission at a port of entry) have both been called by the more bureaucratic
term "removal" since the passage of the Illegal Immigration Reform and Immigrant
Responsibility Act of 1996 (IIRIRA), Pub. L. No. 104-208, 110 Stat. 3009. Because the
term "deportation" is more familiar to most readers, however, we use the terms
interchangeably.
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undoubtedly with little or no access to qualified legal counsel-are not only
ill-equipped to navigate the system on their own but are easy prey for bad
actors who victimize immigrants by charging ruinous fees for dubious, if
not outright fraudulent and damaging, results.

Unfortunately, it is clear to anybody who has examined the plight of
immigrants in this country that those who need qualified legal assistance
are poorly served by the currently available resources. And while some
will say that undocumented immigrants are people who entered the United
States illegally and therefore should not expect any help (especially
government-subsidized help) in "jumping the line" ahead of foreign
nationals who entered the country through lawful channels and waited their
turn, it is important to recognize that not all immigrants who are out of
lawful immigration status entered the country illegally. Many may have
entered as students but were unable to keep up with their coursework and
therefore fell out of lawful status.4 Others may have been lawfully
employed but were later laid off and fell into unlawful status in that way. 5

Many have fled war or persecution abroad and are seeking asylum in the
United States.6 Some immigrants may have been brought to the United
States as infants by their parents, 7 and find themselves as adults unable to
pursue higher education or find a legitimate job due to circumstances
completely beyond their control. Some may even be lawful permanent

4. See 8 C.F.R. § 214.2(f)(6) (2009) (setting out what constitutes a full course of study
for purposes of maintaining valid status pursuant to an F-I student visa).

5. The INA does not provide for any grace period for lawful temporary workers, such
as those who were admitted on H-i B visas (for professional-level workers in what are called
specialty occupations) or L-1 visas (for intracompany transferees) who are laid off or
otherwise terminated from their employment. Indeed, the legacy Immigration and
Naturalization Service (INS) specifically said, in correspondence with a Dallas attorney, that
because such workers are admitted into the United States for the sole purpose of providing
services to their employer, they are no longer in valid immigration status as soon as they are
terminated from employment. See INS Discusses Status of H-1B and L-1 Nonimmigrants
Who Are Terminated, 76 INTERPRETER RELEASES 378, 385-87 (1999) (reproducing
correspondence between Dallas attorney and INS Business and Trade Branch Chief).

6. See 8 U.S.C. § 1158 (2006).
7. One example is recounted by Elizabeth T. Reichard, Esq., who represented this

person in Immigration Court. Gabriel moved to the United States from Brazil when he was
eight years old. He came here to be reunited with his mother, who had come to the United
States one year earlier. As a young child, he had no say in the decision to move here; he was
told that he was going to be with his mother and go to Disney World. Upon settling in the
United States, however, Gabriel was able to make the American Dream a reality. Despite
growing up in a single-parent household of limited means, he worked hard to build a bright
future. He studied and practiced tirelessly to develop his skills as a baritone opera singer
and has been awarded numerous scholarships and accolades as a result. He has been
described as the "next Placido Domingo." He enrolled as a full-time student, majoring in
vocal performance, at the Conservatory of Music at Purchase College of the State University
of New York (SUNY). Unfortunately, while traveling by train to an arts camp during the
summer of 2008, Gabriel was picked up and detained by U.S. Immigration and Customs
Enforcement. He is currently in removal proceedings and does not have any relief in sight.
Gabriel knows no other way of life, and looks, acts, and sounds American in every way. See
Letter from Elizabeth T. Reichard, Esq., 2008-09 Fragomen Fellow, N.Y. City Bar Justice
Ctr., to author (Sept. 23, 2009) (on file with author).
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residents-granted the right to live permanently in the United States-but
find themselves detained by the U.S. Department of Homeland Security
(DHS) after having been convicted of minor crimes, such as shoplifting,
and subject to deportation to a country where they know little of the
language or culture, have few if any family ties, and possess limited options
for earning a living (rendering the promise of "permanent" residence
illusory). 8 Finally, it should be noted that in the case of low-skilled but
hardworking laborers filling jobs that do not require much in the way of
formal education or work experience-that is, the people who pick our
crops, landscape our gardens, clean our houses, work in our meatpacking
plants and textile factories, labor on our construction sites, and care for our
children-there really is no "line" to jump, since the law only provides for
ten thousand immigrant visas (i.e., "green cards") per year for such
workers. 9 Compared to the approximately one million people who enter the
United States each year as lawful permanent residentsl°-and the estimated
hundreds of thousands per year who enter illegally, drawn by the magnet of
jobs in want of workers1 '-the eight-year wait for one of the ten thousand
available immigrant visas seems like a sucker's bet.12

8. For example, in 2000 there were widespread press accounts about Mary Anne
Gehris, a German-born permanent resident who came to the United States as an infant and
who, upon applying for naturalization as an adult, was ordered deported because thirteen
years earlier she had entered a guilty plea in the state of Georgia to misdemeanor charges
stemming from pulling the hair of another woman in an argument over the affections of a
man. Under harsh new measures enacted as part of IIRIRA, many misdemeanors as trivial
as Gehris's were reclassified as "aggravated felonies," which render the noncitizen who
committed them deportable. See, e.g., Anthony Lewis, Abroad at Home: 'Measure of
Justice,' N.Y. TIMES, July 15, 2000, at A13 (detailing other minor crimes that, under
IIRIRA's retroactivity clause, later subjected people to deportation). Happily for Gehris, the
Georgia Board of Pardons and Paroles pardoned her, freeing her from the threat of
deportation. Others have not been so lucky.

9. 8 U.S.C. § 1153(b)(3)(B).
10. According to the latest government figures, 1,107,126 persons became lawful

permanent residents (LPRs) of the United States in 2008. See OFFICE OF IMMIGRATION
STATISTICS, U.S. DEP'T OF HOMELAND SEC., U.S. LEGAL PERMANENT RESIDENTS: 2008, at 1,
available at http://www.dhs.gov/xlibrary/assets/statistics/publications/lpr_ fr_2008.pdf. "The
majority of new LPRs (58 percent) already lived in the United States when they were
granted lawful permanent residence. Nearly 65 percent were granted permanent residence
based on a family relationship with a U.S. citizen or legal permanent resident of the United
States. The leading countries of birth of new LPRs were Mexico (17 percent), China (7
percent), and India (6 percent)." Id. Approximately 15 percent gained permanent residence
based on employment sponsorship. Id. at 3.

11. Estimates of the number of undocumented immigrants entering the United States are
necessarily difficult to document and vary widely. In an article published in May 2002, the
Migration Policy Institute (an independent think tank in Washington, D.C., dedicated to
analysis of the movement of people worldwide) reported that, in 2000, approximately 8.5
million undocumented immigrants resided in the United States, based on the "best available
evidence from estimates that combine[d] data from Census 2000, the Immigration and
Naturalization Service, the March 2000 Current Population Survey, the Census 2000
Supplementary Survey, and previous estimates." See Jeffrey Passel, New Estimates of the
Undocumented Population in the United States, MIGRATION INFO. SOURCE, May 2002,
http://www.migrationinformation.org/feature/display.cfn?ID=19. These estimates showed
that more than 6 million of the estimated 8.5 million undocumented immigrants entered the
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United States during the 1990s, for an estimated inflow of approximately 700,000 per year
(although this is not the same as the net flow of undocumented immigrants, since many
depart or die each year). Id. More recently, the Congressional Research Service (CRS)
reported that of the estimated 36 million foreign-born people residing in the United States in
2005 according to the March 2005 Current Population Survey (CPS) by the U.S. Bureau of
Census and the Bureau of Labor Statistics, approximately 30 percent (or nearly 11 million)
are unauthorized, or undocumented, immigrants. See Hearing on Comprehensive
Immigration Reform: Government Perspectives on Immigration Statistics Before the
Subcomm. on Immigration, Citizenship, Refugees, Border Security, and International Law of
the H. Comm. on the Judiciary, 110th Cong. 1-2 (2007) (statement of Ruth Ellen Wasem,
Ph.D, Specialist in Immigration Policy, Congressional Research Service, Library of
Congress). And despite reports that undocumented immigrants have been leaving the United
States in droves in the wake of the worsening economy, see, e.g., Octavio Rivera Lopez,
Mexicans Leaving Under Duress, DALLAS MORNING NEWS, July 5, 2008, at Al; Kris
Gutierrez, Illegal Immigrants Returning to Mexico in Record Numbers, Fox NEWS.COM,
Aug. 22, 2008, http://www.foxnews.com/story/0,2933,409221,00.html; Thelma Gutierrez &
Wayne Drash, Bad Economy Forcing Immigrants To Reconsider U.S., CNN.coM, Feb. 10,
2009, http://www.cnn.com/2009/US/02/lO/irnmigrants.economy/index.html, the opposite is
also true. See, e.g., Sam Dillon, Kidnappings, Long Feared in Mexico, Send Shivers Across
Border, N.Y. TIMEs, Jan. 5, 2009, at Al (discussing how half the population of a town in
Central Mexico has fled, many over the border to the United States, to escape criminals who
have been engaging in kidnappings for ransom).

12. Section 1151 sets an annual family-sponsored immigrant visa lower limit of
226,000, and an annual employment-based immigrant visa upper limit of 140,000 (of which,
as mentioned above, no more than 10,000 per year can be made available to low-skilled
workers). 8 U.S.C § 1151 (2006). The U.S. Department of State is responsible for the
allocation of immigrant visas, and issues a monthly "Visa Bulletin," which summarizes its
forecast of "green card" availability for the coming month. Each month, the State
Department sets a cut-off date for each immigrant visa category. Only a foreign national
whose priority date (his or her place in line) is earlier than the cut-off date for a particular
category is eligible to apply for adjustment of status to permanent residence or for an
immigrant visa. If the State Department designates a category as "current," any foreign
national eligible for the category may apply for adjustment or an immigrant visa. If a
category is designated as "unavailable," the annual quota of immigrant visas has been met
and immigrant visas are no longer available in that category. See U.S. Department of State,
Visa Bulletin, http://travel.state.gov/visa/frvi/bulletinIbulletin_1360.html (last visited Oct. 2,
2009) (archiving the U.S. Department of State's monthly visa bulletins). For example, in
April 2009 (seven months into the 2009 fiscal year, which ran from October 1, 2008 to
September 30, 2009), the cut-off date for the so-called "other workers" category (i.e.,
workers with less than two years of education or experience relevant to the job they would
perform in the United States) was March 1, 2001, indicating a wait of over eight years. See
U.S. Department of State, Visa Bulletin for April 2009, http://travel.state.gov/
visa/fl-vi/bulletin/bulletin 4438.html (last visited Oct. 2, 2009). One month later, in May
2009, visas in the "other workers" category were no longer available for the remainder of the
fiscal year. See U.S. Dep't of State, Visa Bulletin for May 2009,
http://travel.state.gov/visa/frvi/bulletin/bulletin_4454.html (last visited Oct. 2, 2009). Even
when cut-off dates move forward, they do not necessarily do so in real time, and sometimes
they even move backward. For example, the cut-off date in March 2009 was March 15;
2003, which means there was a "retrogression" of more than two years between March and
April, something the State Department imposes periodically in order to regulate the flow of
visas so as not to exceed each year's statutory limit. See U.S. Department of State, Visa
Bulletin for April 2009, supra (explaining retrogression in April 2009). This makes it
extremely difficult for both employers and prospective employees to predict when a
permanent visa might ultimately become available for any particular worker.
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immigration law. 190  Consideration should therefore also be given to
pressuring state bar authorities to enact a rule providing that an attorney
who maintains an office for the practice of immigration law within the state
must be admitted to practice in the state, so that state bar disciplinary
committees would then have the authority to discipline these attorneys.

B. Reform Existing Laws That Allow Nonattorneys To Represent
Immigrants

State and local laws that permit nonattorneys to provide immigration
services (such as New York City's Consumer Affairs Law) 191 do
immigrants a disservice, since they veil unaccredited, nonattorneys with
legitimacy. Indeed, the very phrase used in the New York City law (and in
many state laws) to describe nonlawyers (i.e., providers of "immigration
assistance services") 192 implies that the providers are authorized to do more
than act as scriveners to complete a form on an immigrant's behalf and,
instead, are permitted to offer services that affect the legal rights of
immigrants, which would seem to cross the line into the practice of law.

At the same time, we must recognize that overturning such laws is no
easy task, and so long as they exist, efforts should be made to give them
actual force. In New York, this should involve bringing big players to the
table (the Mayor's office, leadership from the local chapter of the American
Immigration Lawyers Association (AILA) and the City Bar Association,
politicians, etc.) to put pressure on Consumer Affairs, the Attorney General,
the District Attorney, and EOIR to enforce the law and go after violators.

The New York Attorney General's office has, in fact, recently made the
investigation of immigration fraud a priority. In May 2009, Attorney
General Andrew M. Cuomo announced that his office had issued more than
fifty subpoenas to organizations and individuals across the New York City
area as part of his sweeping investigation into immigration fraud. The
investigation focuses on allegations that immigrants and their families are
being targeted for fraudulent and unauthorized immigration-related services
and, in some instances, with false promises of U.S. legal permanent
residency and/or citizenship. The individuals and organizations under
investigation allegedly hold themselves out as "legitimate immigration
service providers and offer services they are not authorized to perform."'193

The May 2009 announcement came on the heels of a lawsuit brought earlier
that month by the Attorney General's office against a Queens
businesswoman who orchestrated an immigration scam that defrauded more
than a dozen immigrants out of tens of thousands of dollars. In the lawsuit,

190. See, e.g., Bruce A. Hake, Counterpoint: State Bar Admission Is Not Required To
Practice Immigration Law in a State, 12 AILA MONTHLY MAILING 685, 685 (1993).

191. Supra notes 90-96 and accompanying text.
192. N.Y., N.Y., ADMN. CODE § 20-770.
193. See News Release, Office of the Att'y Gen., Cuomo Launches Sweeping

Investigation into Immigration Fraud Across the New York City Area (May 28, 2009),
http://www.ag.ny.gov/mediacenter/2009/may/may28a_09.html.
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the Attorney General alleged that the woman "charged her victims up to
$15,000 in exchange for help in securing permanent residence," but that
"her victims received none of the legal documentation they were
promised."1

94

Disturbingly, the New York City Consumer Affairs Law regulating
activities by providers of "immigration assistance services" exempts
nonprofit organizations that are not BIA-accredited from its purview, 195

inadvertently creating a dangerous loophole allowing many such entities to
persist in performing bad, even fraudulent, work on behalf of immigrants.
Moreover, many so-called nonprofit organizations that are not BIA-
accredited, but are providing immigration services, are in fact vastly
profitable enterprises that abuse their tax-exempt, nonprofit status in part as
a way of gaining credibility in immigrant communities.

At a minimum, local laws regarding the provision of immigration
assistance services should limit who can provide such services to (a) an
attorney licensed in any state who is eligible to practice law; (b) someone
working under the supervision of an attorney, such as a law student,
paralegal, or clerk; and (c) nonprofit, religious, charitable, social service, or
similar organizations that have gained appropriate accreditation with DHS
and/or the EOIR, charge nominal fees, and have agreements with an
experienced practicing lawyer, though such mentor need not be on staff.
The latter requirement, for example, would aid in the prosecution of
nonprofits that are not accredited but manage to operate via agreements
with attorneys who sign applications or file notices of appearance but do
not actually perform the real legal work required to prepare the paperwork
that is filed on an immigrant's behalf.

Efforts should also be made to encourage local district attorneys
nationwide to create programs modeled on the New York County District
Attorney's Office's Immigrant Affairs Program, and to encourage
prosecutors to focus on unsavory partnerships between unaccredited service
providers and attorneys. 196 The Immigrant Affairs Program investigates

194. See News Release, Office of the Att'y Gen., Attorney General Cuomo Sues To Stop
Immigration Ripoff Scheme That Falsely Promised Green Cards and Citizenship (May 13,
2009), http://www.oag.state.ny.us/media-center/2009/may/mayl3a_09.html. Note that the
U.S. Attorney is also pursuing immigration fraud prosecutions under federal law. See, e.g.,
Sumathi Reddy, LI Man Pleads Guilty in Immigration Fraud Case, NEWSDAY, Aug. 13,
2009, at A18 (reporting on guilty plea entered by one of four men charged with felony
counts of immigration fraud by the U.S. Attorney for the Southern District of New York);
Immigration Fraud Prosecutions Fact Sheet, supra note 18.

195. N.Y., N.Y., ADMIN. CODE § 20-770(b)(2).
196. The San Francisco-based Immigrant Legal Resource Center produced a manual in

March 2000, Immigration Consultant Fraud: Laws and Resources, which is meant to "assist
district attorneys, U.S. Attorneys, and others in prosecuting persons who offer bogus
services to immigrants with the promise of obtaining immigration benefits." Although
somewhat out of date, the manual provides a clear overview of the extent of the problem and
a useful model-based on existing California law-of how other states could proceed to
fight immigration fraud in their jurisdictions. See KATHERINE BRADY, IMMIGRATION
CONSULTANT FRAUD: LAWS AND RESOURCES (2000), available at http://www.ilrc.org/anti-
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9 INADEQUATE REPRESENTATION

and prosecutes a variety of crimes committed against immigrants, including
the unauthorized practice of law by nonattorneys and other scams
perpetrated by both attorneys and nonattomeys. For example, in early
August 2009, New York County District Attorney Robert M. Morgenthau
announced the indictment and arrest of two individuals for illegally
practicing law by operating a fraudulent immigration consulting business in
Chinatown. The indictment marked the first criminal enforcement of New
York City's Immigration Assistance Services Law. The defendants were
"indicted on charges of grand larceny, scheme to defraud, practicing or
appearing as an attorney-at-law without being admitted and registered, and
violating the Immigration Assistance Services Law." 197

As for the EOIR/DHS accreditation process for nonattorneys, we
recommend changes that include requiring attorney supervision of all
nonlawyers who represent people in immigration matters; implementation
of an ongoing training component, modeled on state continuing legal
education (CLE) requirements, for nonlawyer representatives to retain their
accreditation; and addition of specific language to the regulations that
defines what a "nominal fee" is. Our recommendation on the latter point is
that accredited organizations should be able to cover administrative and
labor costs so that they can stay afloat, but they should not be for-profit
ventures.

C. Educate Immigrants About the Importance of Securing
Qualified Legal Counsel

Local authorities and bar groups should partner in creating public
education campaigns to educate immigrants about who can provide
immigration representation services, how to report illegal activities, and
where to go for proper legal representation. Specifically, efforts should be
made to build public awareness in immigrant communities as to why it is
important to use only a licensed attorney in immigration matters. Efforts
should also be made to combat the widespread myth that attorneys
necessarily cost more than unlicensed notarios or immigration consultants,
and to clarify that in the United States, notaries are not attorneys and are not
competent or authorized to provide legal advice.

It is equally important to communicate to immigrants that the licensing
of attorneys gives clients certain protections that are not available when
relying on nonattomeys, including (1) background and character checks
performed by the state licensing authority; (2) the existence of lawyers'
funds that are often available to compensate defrauded clients; and (3) a
disciplinary system to sanction attorneys who provide ineffective assistance
or commit a crime.

fraud/pdf/DistrictAttorneyManual.pdf, see also ABA, Laws and Regulations, supra note
38.

197. See News Release, N.Y. County Dist. Att'y (Aug. 6, 2009),
http://manhattanda.org/whatsnew/press/2009-08-6.shtml.
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In many cases, however, education of immigrants must commence on a
more basic level. Given that many immigrants are uneducated, lack fluency
in English, or simply come from vastly different cultures, local bar
associations or chambers of commerce could be encouraged to offer basic
training to immigrants in how to conduct a business transaction. For
example, what types of questions should one ask during an initial
consultation with an attorney? How can one verify if a person holding him-
or herself out as an attorney really is licensed to practice law? What is a
reasonable consultation fee? Just communicating, for example, that fees
should not normally be paid in cash, that one has a right to copies of all
documents prepared or filed on one's behalf, and that in hiring an attorney
one has the right to ask questions (the attorney is essentially the client's
employee, after all), could go a long way in many immigrant communities.

Local bar associations seeking to combat the unauthorized practice of
law should also be encouraged to look for a well-documented, egregious,
and sympathetic case of immigration fraud-such as United States v.
Maximo-and publicize its details far and wide so that the public is made
aware that the problem exists.

D. Encourage Lawyers To Report the Unauthorized Practice of Law

The immigration bar in most cities is small enough that it is often the
case that licensed immigration attorneys know about people who are
operating in immigrant communities without a law license. Nonetheless,
attorneys are often reluctant to report such individuals to the authorities (in
part, perhaps, due to the strictures of local professional conduct rules).
Even when they do so (sometimes on an anonymous basis), the phony
attorneys often continue to operate, in part because they are beyond the
reach of state bar disciplinary authorities, and in some measure because
they often elude prosecution by dissolving their businesses and re-forming
them in other guises or in other locations. Even when the actions of
unlicensed attorneys do come to light, they often continue to operate with
impunity, partly because of the barriers to prosecution mentioned earlier. 19 8

198. For example, a reader posted the following comment on the New York Times's
website on January 28, 2009, in response to an article about Victor Espinal:

I am an immigration attorney and have worked in the Washington Heights
community. I have known since 1993 that Victor Espinal was not an attorney. He
had previously represented individuals before the Executive Office for
Immigration Review also claiming to be an attorney. When it was discovered that
he was not licensed to practice law he was banned from Immigration Court. He
may have done much for his community but he was also practicing law without a
license. He was holding himself out to be an attorney when he was not and that is
illegal. There is no rush to judgement, he lied and that lie finally caught up with
him.

Posting of miguel to City Room, http://cityroom.blogs.nytimes.com/2009/01/2l/man-
arrested-for-pretending-to-be-immigration-lawyer/ (Jan. 28, 2009, 7:54 EST). Assuming
that this comment is accurate, it raises the obvious question of how Espinal was allowed to
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Local bar associations should be encouraged to create committees or task
forces charged with investigating the unauthorized practice of law in their
jurisdictions. AILA is already focused on the specific issue of unauthorized
practice of immigration law nationally, and the New York chapter has its
own committee dedicated to this issue locally. Attorneys who know of
persons who are practicing law without a license and who know of
attorneys who associate themselves with those who engage in the
unauthorized practice of law should be encouraged to report such persons to
the authorities.

E. Implement Mandatory Training of Immigration Attorneys

Mandatory training of attorneys who engage in the practice of
immigration law should be implemented. Such training should be offered
both to attorneys in good standing who desire certification as immigration
specialists, and to attorneys who have been sanctioned for disciplinary
violations.

A number of state bar associations offer optional certification of
specialists in various fields of law in their state. States that offer
certification as immigration specialists include California, Florida, North
Carolina, and Texas. 199 Such programs typically require attorneys who
seek certification as specialists to pass a written examination in their
specialty field, demonstrate a high level of experience in the specialty field,
fulfill ongoing education requirements, and be favorably evaluated by other
attorneys and judges familiar with their work. Looking to California as a
model, an applicant must demonstrate that, within the five years
immediately preceding submission of the written application, he or she has
been substantially involved in the practice of immigration and nationality
law. A prima facie showing of substantial involvement is made by
participation as "principal attorney in one hundred and fifty cases" in
designated categories, and in six of thirteen designated procedures.200

While certification is optional in the states that offer it, given the
complexity of immigration law consideration should also be given to
creating a mandatory immigration bar exam, much like the patent bar exam
administered by the U.S. Patent and Trademark Office. 201

operate for so long when both the EOIR and members of the bar were well aware that he was
practicing law without a license.

199. See ABA Standing Committee on Specialization, Standards for Specialty
Certification, http://www.abanet.org/legalservices/specialization/source.html (last visited
Oct. 2, 2009).

200. The full list standards for certification and recertification in immigration and
nationality law in the California can be found on The State Bar of California website. The
State Bar of California, The Standards for Certification and Recertification in Immigration
and Nationality Law (May 16, 2009), available at http://calbar.ca.gov/
calbar/pdfs/rules/Rules Title3_Div2-Ch4 LegSpec Immig.pdf.

201. See GENERAL REQUIREMENTS BULLETIN FOR ADMISSION TO THE EXAMINATION FOR
REGISTRATION TO PRACTICE IN PATENT CASES BEFORE THE UNITED STATES PATENT AND
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There are also private organizations that have created ABA-accredited
certification programs, 20 2 and AILA should be encouraged to develop such
a program for immigration attorneys.

Finally, state bar disciplinary committees should be encouraged to
require training as part of any sanction imposed on attorneys by disciplinary
entities. The parameters of such training for immigration attorneys could
be developed with the assistance of EOIR and AILA.

F. Increase Authority of Immigration Judges To Report
Incompetent Attorneys

While immigration judges are not likely to have much direct exposure to
nonlawyers who prepare bogus immigration applications or provide
immigrants with erroneous advice on immigration matters (although in rare
cases, nonlawyers who are BIA accredited do represent immigrants in
removal proceedings), they do sit in the front row of the theater of bad
lawyering. In the past, immigration judges in New York City routinely
reported attorneys to the First and Second Judicial Departments'

disciplinary committees when warranted, but they have recently been
advised by EOIR's General Counsel that, in fact, federal regulations
prohibit them from doing so.203  Department of Justice (DOJ) reporting
rules require all DOJ employees (which include immigration judges) to
submit any complaints to DOJ's Office of Public Responsibility (OPR) if
they involve DOJ attorneys, 20 4 or to the DOJ's General Counsel if they
involve non-DOJ attorneys. The General Counsel will then vet complaints
and determine whether to forward them to the appropriate state bar
disciplinary committee.

Since immigration judges see ineffective assistance of counsel at the
most critical time in an immigrant's trajectory through the system-i.e.,
during a hearing at the end of which the judge will determine whether the
person can remain in the United States or must be removed-everyone
involved (except for the incompetent lawyers, of course) would be best
served if immigration judges were granted the authority to (1) contact the
relevant state bar disciplinary committee directly about specific attorneys
and (2) contact the local district attorney about egregious attorney conduct
warranting criminal investigation and possible prosecution. Since, in many

TRADEMARK OFFICE (2008), available at http://www.uspto.gov/web/offices/dcom/
olia/oed/grb.pdf.

202. See supra note 199 and accompanying text.
203. The relevant regulation is found at 28 C.F.R. § 0.39a(a)(9), and provides, in

pertinent part, that the General Counsel shall "[r]eview proposals from Department
employees to refer to appropriate licensing authorities apparent professional misconduct by
attorneys outside the Department." 28 C.F.R. § 0.39a(a)(9) (2008).

204. The U.S. Department of Justice's Office of Public Responsibility (OPR) reports
directly to the Attorney General and is responsible for investigating allegations of
misconduct involving DOJ attorneys. See United States Department of Justice, Office of
Professional Responsibility, http://www.usdoj.gov/opr/ (last visited on Oct. 2, 2009), for a
more detailed description of the OPR.
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cases, incompetent attorneys are merely last minute stand-ins for
nonattorneys who have prepared the underlying paperwork on behalf of
hapless immigrants, notifying the district attorney at this stage would also
enable prosecutors to ferret out more instances of nonattorneys operating
ongoing, for-profit immigration consultant businesses.

G. Increase Protection for Defrauded Immigrants

A relatively straightforward way of providing a remedy for immigrants
whose rights have been impaired by fraudulent service providers would be
to make a simple amendment to existing federal law. Under the Victims of
Trafficking and Violence Protection Act (VTVPA) of 2000, U visas are
available to noncitizens who have suffered substantial physical or
psychological harm as the result of crime and who have been, or are likely
to be, helpful to law enforcement. 20 5 The U visa also provides a path to
permanent residence for the victim. The policy reason behind development
of the U visa was to encourage law enforcement to work with and protect
immigrant crime victims, and to encourage immigrant crime victims to
report crimes and cooperate with law enforcement. 20 6

Currently, U visas are available to direct or indirect victims of a number
of designated crimes, ranging from rape and torture to obstruction of justice
and perjury. 20 7 Amending the regulations to include victims of fraud would
support the U visa's purpose in encouraging immigrants to report criminal
activity to the proper authorities, and would enable victims of immigration
fraud to obtain permanent residence for themselves and their immediate
family members in the process.

H. Lobby Congress To Create a Statutory Right to Counsel in Removal
Proceedings

Finally, much of the fraud and heartache created by unlicensed notarios
and immigration consultants could be eliminated if only there were a right
to counsel in removal proceedings. Given the judicial consensus that the
Sixth Amendment does not apply because removal proceedings are civil
rather than criminal matters (ignoring the fact that banishment and exile
can, in many cases, constitute a much more severe punishment than
imprisonment), 20 8 efforts should be made to create a statutory right to
counsel instead. With renewed talk of comprehensive immigration reform

205. Pub. L. No. 106-386, 114 Stat. 1464 (codified at 8 U.S.C. § I 101(a)(15)(U) (2006)).
206. See Adjustment of Status to Lawful Permanent Resident for Aliens in T or U

Nonimmigrant Status, 73 Fed. Reg. 75,540 (Dec. 12, 2008) (to be codified at 8 C.F.R. pts.
103, 212, 214, 245, 299).

207. 8 C.F.R. § 214.14(a)(9) (2009).
208. See Fong Yue Ting v. United States, 149 U.S. 698, 759 (1893) (Field, J,, dissenting)

("As to its cruelty, nothing can exceed a forcible deportation from a country of one's
residence, and the breaking up of all the relations of friendship, family, and business .... ").
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occurring among federal lawmakers 209 and even among organized labor,210

this could form just one small part of a new federal law aimed at
restructuring our existing immigration system.

CONCLUSION

As made clear by recent news events-such as the arrest of Victor
Espinal in New York and the hundreds of immigrants who showed up at the
New York City Bar's free legal clinic on just one occasion, desperate for
help in regularizing their immigration status,211 and the civil judgment that
attorneys from the Bryan Cave law firm won against a notario in
Maryland 212-the exploitation of immigrants by unsavory service
providers, lawyers and nonlawyers alike, continues apace. Such
exploitation is merely a symptom, however, of the larger problem of
inadequate access to competent legal counsel by foreign nationals seeking
to navigate our labyrinthine scheme of immigration laws, regulations, and
policies. Contrary to popular belief, not all of these foreign nationals are
"illegal aliens" who slipped over our southern border; many are entitled to
obtain lawful immigration status, if only they had adequate guidance from
qualified counsel to help them seek it.

While a problem of this magnitude is not easily solved, there are a
number of concrete changes that could be made to law and policy-as we
have outlined above-that would make an enormous difference in the lives
of the affected immigrants and their family members (the latter of whom
may actually be lawful permanent residents or U.S. citizens in many cases).
However, such changes would also redound to the benefit of our legal
system as a whole, restoring a sense of integrity to an aspect of our law that
does not currently reflect the ideals of justice on which this nation was
founded. We can do much better than this. We must do much better than
this.

209. See, e.g., Julia Preston, Obama To Push Immigration Bill as One Priority, N.Y.
TIMES, Apr. 9, 2009, at Al; Ginger Thompson & David M. Herszenhorn, Obama Set for
First, Tentative Step Today on Immigration Overhaul, N.Y. TIMES, June 25, 2009, at A16;
News Release, U.S. Dep't of Homeland Sec., Statement by Secretary Napolitano About
Today's White House Meeting on Comprehensive Immigration Reform (Aug. 20, 2009),
http://www.dhs.gov/ynews/releases/pr1250792978709.shtm; Posting of Katherine Brandon
to The Briefing Room: The Blog, http://www.whitehouse.gov/blog/Working-Together-for-
Immigration-Reform (June 25, 2009, 19:45 EST).

210. See, e.g., AFL-CIO & CHANGE To WrN, THE LABOR MOVEMENT'S FRAMEWORK FOR
COMPREHENSIVE IMMIGRATION REFORM (2009), available at
http://www.aflcio.org/issues/civilrights/immigration/upload/immigrationreform041409.pdf,
Julie Preston & Steven Greenhouse, Labor Groups Reach an Accord on Immigration, N.Y.
TIMES, Apr. 14, 2009, at A1; Karoun Demirjian, Labor Movement Finds New Unity Behind
Immigration Proposal, C.Q. POLITICS, Apr. 14, 2009,
http://www.cqpolitics.com/wmspage.cfm?doclD--news-000003096817.

211. See supra notes 34-35 and accompanying text.
212. See supra note 37.
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