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UPSTAIRS, DOWNSTAIRS:
SUBNATIONAL INCORPORATION OF
INTERNATIONAL HUMAN RIGHTS LAW AT THE
END OF AN ERA

Martha F. Davis*

INTRODUCTION

In the early 1970s, the Public Broadcasting System imported Upstairs,
Downstairs, a long-running miniseries from Great Britain. Encompassing
the years from 1903 through the end of World War I, the series was set in
the elegant five-story London townhouse occupied by Lord and Lady
Bellamy and their two teenage children. Lord Bellamy was active in
national affairs and served as a member of Parliament. The series might
have been built around the challenges confronting the nation qua nation—
the economic and social turmoil at the turn of the century, the growing
emancipation of women, the foreign relations between Germany and
Britain—and their impact on the Bellamy family. However, instead of
focusing exclusively on the upstairs family, the series gave equal time to the
downstairs family, the Bellamys’ servants. Though less visible to the
outside world, the downstairs family—butlers, maids, cooks, and other
domestic employees—maintained highly complex and intertwined
horizontal as well as (literally) vertical relationships with the Bellamys. Of
course, like the Bellamys, the downstairs family also maintained complex
relationships outside of the household and were themselves also influenced
by current events. In the popular series, the downstairs servants and the
upstairs nobles may have performed different functions within the
household, but their capacities were not limited or defined by those
functions.!

The final episode of the series ended in 1930 with the Bellamys’
townhouse being sold to pay off the upstairs family’s creditors. Series fans

* Professor of Law, Co-Director, Program on Human Rights and the Global Economy,
Northeastern University School of Law; Visiting Fellow, Human Rights Program, Harvard
Law School (2008-2009). Thanks to Elizabeth Persinger, Bardia Esghi, Kyle Courtney,
Cindy Soohoo, Cathy Albisa, Richard Ratner, and Rick Doyon for critical assistance.

1. A twenty-first-century remake of Upstairs, Downstairs might illustrate this point
even more dramatically. A few years ago, I hired a woman to clean my home every few
weeks. After I got to know her, she cheerfully informed me that she was simultaneously
running a real estate business from my house, using her cell phone to conduct her business
while she cleaned.
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pleaded with the producer to develop just one more year of the series,
taking the Bellamys and their downstairs counterparts into a new decade,
but he declined.2 By 1930, vertical households such as the Bellamys’ were
increasingly rare. Increased access to education, greater mobility between
classes and, in the late 1930s, the labor needs dictated by World War 11
contributed to the demise of the Upstairs, Downstairs era> More
availability of affordable housing also spurred the social and economic
independence of servants who had once lived in the homes of their
employers but could now afford their own homes. Continuing the series,
the producer concluded, would have perpetuated a historical anachronism.*

This essay offers Upstairs, Downstairs as a simple metaphor for the
current evolving relationship between U.S. federal and state jurisdictions
when it comes to international human rights law. Though international law
is typically viewed as of federal (upstairs) concern, the states and localities
downstairs operate in the same world, receive the same information, react to
the same influences and constituencies, and develop their own responses
that are not always limited by the formal construction of local and state
governments’ roles within our federal system.> This essay focuses on one
example of this phenomenon: the growing list of state and local laws that
reflect the influence of international human rights norms.6

Importantly, the executive and legislative branches of the federal
government have often endorsed and encouraged state and local
implementation of these international norms. At the same time, in two
recent U.S. Supreme Court cases, Crosby v. National Foreign Trade

2. Upstairs, Downstairs, Season Five, http://updown.org.uk/epguide/sS.htm (last visited
Oct. 21, 2008).

3. ALAN EREIRA, THE PEOPLE’S ENGLAND 67 (1981); Ross MCKIBBIN, CLASSES AND
CULTURES: ENGLAND 1918-1951, at 109 (1998). See generally Carol Dyhouse, Family
Patterns of Social Mobility Through Higher Education in England in the 1930s, 34 J. SocC.
HisT. 817 (2001).

4. Upstairs, Downstairs, Season Five, http://updown.org.uk/epguide/sS.htm (last visited
Oct. 21, 2008); Posting of JudyT to Everything2, http://everything2.com
/e2node/Upstairs%252C%2520Downstairs (May 28, 2005, 13:18:38).

5. See, e.g., Judith Resnik, Joshua Civin & Joseph Frueh, Ratifying Kyoto at the Local
Level: Sovereigntism, Federalism, and Translocal Organizations of Government Actors
(TOGAs), 50 ArRiz. L. REv. 709, 711-12 (forthcoming 2008) (manuscript at 711-12, on file
with the Fordham Law Review); see also Nick Robinson, Citizens Not Subjects: U.S.
Foreign Relations Law and the Decentralization of Foreign Policy, 40 AKRON L. REV. 647,
648 (2007) (“[S]tate and local governments today have become deeply enmeshed in
international affairs as globalization has decentralized foreign relations.”).

6. According to the Stanford Encyclopedia of Philosophy, “[hJuman rights are
international norms that help to protect all people everywhere from severe political, legal,
and social abuses.... These rights exist in morality and in law at the national and
international levels.” James Nickel, Human Rights, STANFORD ENCYCLOPEDIA OF
PHiLOSOPHY (July 29, 2006), http://plato.stanford.edu/entries/rights-human. The principal
sources of contemporary human rights are the Universal Declaration of Human Rights and
the many widely accepted human rights documents and treaties that build on the Universal
Declaration, such as the International Covenant on Civil and Political Rights (ICCPR), and
the International Covenant on Economic, Social and Cultural Rights.
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Council’ and American Insurance Ass’n v. Garamendi8 and one lower
court decision, National Foreign Trade Council v. Giannoulias,? the federal
courts have vigorously policed the boundaries of states’ roles in
international affairs, using the federal preemption doctrine to limit states’
authority to adopt policies that are intended to promote human rights
practices abroad.

The U.S. Supreme Court faced a somewhat different issue implicating
states’ compliance with human rights standards in Medellin v. Texas.!°
There, it was the State of Texas that defied international human rights
norms embodied in the Vienna Convention on Consular Relations and
interpreted by the International Court of Justice (ICJ), while the federal
executive branch attempted (through an official President’s Memorandum)
to require compliance.!!  The Court rejected the Administration’s
position.12 Instead, the Court concluded that, like most treaties ratified by
the United States, the Vienna Convention on Consular Relations is not self-
executing.!3 Therefore, in the absence of a specific congressional mandate,
the State of Texas retained the discretion to ignore human rights norms,
even though its position had a negative impact on U.S. foreign relations by
undermining the nation’s ability to promise adherence to international
treaties.!4

From a bird’s eye perspective, the opinions in this series of cases focus
on the strength of the federal foreign policy interests involved, as ultimately
expressed by the Executive, as compared to the strength of the state interest
in regulating the area at issue. However, looking at these cases as a power
struggle between the federal and state governments loses sight of what the
states challenged in these cases were actually trying to accomplish through
their actions. The underlying facts and result in Medellin, alongside the
facts and law of Crosby, Giannoulias, and particularly Garamendi, create
an odd asymmetry in the treatment of subnational incorporation of
international human rights norms. On the one hand, Garamendi indicates
that executive action in the foreign affairs arena may be sufficient to restrict
subnational governments from taking action to promote human rights
because of possible tensions between state and federal policies that are

7. 530 U.S. 363 (2000).
8. 539 U.S. 396 (2003).

9. 523 F. Supp. 2d 731 (2007).

10. 128 S. Ct. 1346 (2008).

11. Id. at 1352-53.

12. Id. at 1373.

13. Id. at 1357.

14. Indeed, in the wake of the Case Concerning Avena and Other Mexican Nationals
(Mex. v. U.S.), 2004 1.CJ. 12 (Mar. 31), Mexico filed a request for interpretation of the
court’s prior judgment in Avena with the International Court of Justice, charging that the
United States was aftempting to avoid its obligations under the Vienna Convention. See
Press Release, Int’l Court of Justice, Mexico Files a Request for Interpretation of the
Judgment of 31 March 2004 in the Case Concerning Avena and Other Mexican Nationals
(Mexico v. United States of America) and Asks for the Urgent Indication of Provisional
Measures (June 5, 2008), available at http://www.icj-cij.org/docket/files/139/14578.pdf.
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nevertheless not in direct conflict. On the other hand, Medellin instructs
that executive action alone is not sufficient to prevent subnational
governments from undermining human rights norms, even when the states’
positions are in direct conflict with federal foreign policy and are actually
interfering with foreign relations.

There is nothing inherently wrong with asymmetry in the law.!> But
symmetry generally is the starting point.!® For example, rights are
generally accompanied by obligations absent some special justification. A
similar balance is achieved through our federal system, where the
complimentary areas of authority of federal and state sovereigns create a
system of checks that results in better government on both the federal and
state levels.!” The asymmetry in the treatment of subnational human rights
implementation is one that not only upsets that balance between federal and
state governments, but has the effect of discouraging implementation of
universal human rights on the subnational level. Particularly when the
human rights norms at issue are ones that have been widely adopted
internationally, and even endorsed by the U.S. federal government, a
departure from the norm of legal symmetry should require some heightened
justification.

This essay examines the legal asymmetry underscored and clarified in
Garamendi and Medellin, and argues that it is a relic of the Upstairs,
Downstairs era of federal-state relations, when only the federal government
was expected to have a public face in the international arena.l8 To some
extent, this attitude was dictated by international law itself, which formally
focuses on nation-states.!® Perhaps in an earlier era, with limited
information flow to the states and less global expertise residing in state
governments, such complete federal dominance in the area had more
justification. Yet, as with the Upstairs, Downstairs metaphor, the notion
that servants, or subnational governments, had no independent horizontal
relationships was always a myth. The idea of a nation speaking with “one
voice” on all things foreign, while a critical component of jurisprudence in
this area, was never strictly true. Subnational activity on the international
stage goes back centuries, to the earliest days of the United States.?0

15. However, asymmetry is in tension with the human ideal and therefore much-studied.
See, e.g., CHRIS MCMANUS, RIGHT HAND, LEFT HAND: THE ORIGINS OF ASYMMETRY IN
BRAINS, BODIES, ATOMS AND CULTURES 353 (2002).

16. For a thorough review of the ways in which symmetry is used in legal rhetoric and
reasoning, see Karen Petroski, The Rhetoric of Symmetry, 41 VAL. U. L. REV. 1165 (2007).

17. See, e.g., THE FEDERALIST No. 51, at 365-70 (James Madison) (Henry B. Dawson
ed., 1865); Larry Kramer, Understanding Federalism, 47 VAND. L. REv. 1485, 1490 & n.14
(1994); Deborah Jones Merritt, The Guarantee Clause and State Autonomy: Federalism for
a Third Century, 88 CoLuM. L. REV. 1, 3—-10 (1988).

18. See, e.g., United States v. Curtiss-Wright Exp. Corp., 299 U.S. 304, 319-20 (1936);
GEORGE SUTHERLAND, CONSTITUTIONAL POWER AND WORLD AFFAIRS 30-36 (1919).

19. See RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES,
ch. 1, introductory note (1987).

20. Subnational governments have been engaged in internationally focused activities
throughout U.S. history. One early example is South Carolina’s support for the British in the
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Today, international legal institutions increasingly address subnational
actors that are more and more active in the global arena.2!

Bringing U.S. law into line with these realities requires another look at
the doctrine of federal preemption in those instances where subnational
governments act to promote widely accepted human rights norms. This
adjustment does not require a constitutional amendment or overruling of
Supreme Court precedent. As Judith Resnik has noted, through careful
opinions, the courts have continued to reserve some space for states and
localities to implement human rights norms.22 An affirmative statement
expressing the scope of subnational authority would clarify the law, rather
than change it.

This essay proceeds as follows. First, it reviews state and local human
rights legislation enacted by subnational governments in recent years.
Importantly, a review of these laws reveals that few, if any, are exclusively
inward-looking or exclusively outward-looking. Most reflect the current
complexity of subnational relationships, combining local concerns with a
keen awareness of the international context in which subnational actions
take place. Second, this essay examines recent case law on federal
preemption of subnational human rights initiatives, comparing the approach
in these cases with the Supreme Court’s recent ruling in Medellin, which
recognizes limitations on the executive branch’s ability to impose human
rights standards on states. Reviewing these doctrines immediately after
cataloging subnational human rights efforts provides a strong reality check,
making clear that the judicial doctrine of preemption is a blunt instrument

Franco-British War, in which the federal government had proclaimed U.S. neutrality. See
Martha F. Davis, Thinking Globally, Acting Locally:  States, Municipalities, and
International Human Rights, in 2 BRINGING HUMAN RIGHTS HOME: FROM CIVIL RIGHTS TO
HuMAN RIGHTS 127, 128 (Cynthia Soohoo et al. eds., 2008).

21. See generally Terrence Guay, Local Government and Global Politics: The
Implications of Massachusetts’ “Burma Law,” 115 PoL. Sci. Q. 353, 371-72 (2000); Resnik
et al., supra note 5. Indeed, the concluding observations and recommendations issued by the
United Nations Committee on the Elimination of Racial Discrimination addressed
subnational governments in a number of places. For example, in paragraph 9 the Committee
noted “with satisfaction” the California Housing Element Law of 1969 as a model statute,
and in paragraph 13, noted “with concern” the “lack of appropriate and effective
mechanisms to ensure a co-ordinated approach towards the implementation of the
Convention at the federal, state and local levels.” UN. Comm. on the Elimination of Racial
Discrimination, Consideration of Reports Submitted by States Parties Under Article 9 of the
Convention: Concluding Observations of the Committee on the Elimination of Racial
Discrimination, ] 9, 13, UN. Doc. CERD/C/USA/CO/6 (Feb. 2008). Among the reports
offered to the Committee during its review process were local critiques of Milwaukee,
Chicago, New York City, and Minnesota’s compliance with the International Convention on
the Elimination of All Forms of Racial Discrimination (CERD). See U.S. HUMAN RIGHTS
NETWORK, ICERD SHADOW REPORT 2008 §§ 24-26, 28 (2008), available at
http://www.ushrnetwork.org/cerd_shadow_2008.
© 22 Resnik et al., supra note 5, at 780-83; see, e.g., Medellin v. Texas, 128 S. Ct. 1346,
1374 (2008) (Stevens, J., concurring) (noting that “sometimes States must shoulder the
primary responsibility for protecting the honor and integrity of the Nation” by complying
with international treaty standards). Notably, while Justice John Paul Stevens’s concurrence
was not necessary to the majority, the majority opinion did not take issue with Justice
Stevens’s gloss on the Court’s opinion. See id. at 1358-59 & n.5.



416 FORDHAM LAW REVIEW [Vol. 77

that may undermine important local human rights efforts even where there
are no actual conflicts with federal approaches or imminent foreign policy
concerns. Indeed, Crosby and Garamendi rest on the questionable
assumption that the judiciary can distinguish between subnational acts that
are purely local and those with implications for foreign affairs. Finally, this
essay concludes that the decision in Medellin—which defers to state
criminal procedure rules in the absence of overriding federal legislation,
even if the state’s approach undermines human rights norms—points the
way to a more balanced approach to the issue of subnational human rights
implementation. This essay argues that, as a counterweight to the Medellin
approach, subnational governments should also be allowed to promote
accepted human rights norms absent specific federal legislative or executive
action to the contrary, and it proposes touchstones for the implementation
of such an approach.

I. SUBNATIONAL HUMAN RIGHTS INITIATIVES

As awareness of human rights standards and norms grows within the
United States, states and localities have increasingly taken formal action to
promote human rights.23 In doing so, they draw on a rich body of codified
human rights law, including human rights declarations like the Universal
Declaration of Human Rights and human rights treaties such as the
International Covenant on Civil and Political Rights (ICCPR), as well as
interpretations of these instruments issued by human rights bodies such as
the United Nations Human Rights Committee.2¢ Many of these formal
human rights documents have been embraced by the United States.2> Even
those instruments that are not ratified by the United States often reflect
American participation and influence.2¢ Indeed, the human rights concepts
that subnational governments embrace are not at all foreign—they can be
traced back to the origins of the United States.2’” In more recent times, a
series of formal legal instruments of human rights were developed in the

23. See Davis, supra note 20, at 13443,

24. See MASS. GEN. Laws ch. 3, § 66(3) (2004). The Massachusetts law cites the
Beijing Platform for Action, which incorporates the Convention on the Elimination of All
Forms of Discrimination Against Women (CEDAW) and the United Nations Charter, among
other UN. documents. /d.; see also Davis, supra note 20, at 145-46 (discussing Universal
Declaration of Human Rights); id. at 146—47 (describing efforts to implement ICCPR in San
Francisco).

25. See OFFICE OF THE UNITED NATIONS HIGH COMM’R FOR HUMAN RIGHTS, STATUS OF
RATIFICATIONS OF THE PRINCIPAL INTERNATIONAL HUMAN RIGHTS TREATIES (2004)
[hereinafter Status of Ratifications], available at http://unhchr.ch/pdf/report.pdf.

26. For example, the United States actively participated in the drafting of CEDAW.
See, e.g., LARS ADAM REHOF, GUIDE TO THE TRAVAUX PREPARATOIRES OF THE UNITED
NATIONS CONVENTION ON THE ELIMINATION OF ALL FORMS OF DISCRIMINATION AGAINST
WOMEN 37, 46, 53 (1993). However, the United States has never ratified the treaty. See
Status of Ratifications, supra note 25.

27. See generally Paul Gordon Lauren, A Human Rights Lens on U.S. History: Human
Rights at Home and Human Rights Abroad, in 1 BRINGING HUMAN RIGHTS HOME: A
HiSTORY OF HUMAN RIGHTS IN THE UNITED STATES 1 (Cynthia Soohoo et al. eds., 2008).
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wake of World War II, in a concerted international effort to avoid a repeat
of the atrocities and human rights abuses of Nazi Germany.28

Given the origins of the modern human rights movement, much has been
written about the moral weight of human rights.2 Human rights are often
characterized as a version of natural law, which is tightly bound to moral
theory about the worth of individuals.3® While the unadulterated
“goodness” of human rights is certainly contested,?! it is fair to say that a
subnational government (or a national government, for that matter) that
enacts human rights legislation can claim a moral high ground.

Adoption of human rights norms may also be a component of good
government. In addition to the moral force of human rights norms, there is
considerable literature quantifying the positive effects of human rights on
the well-being of individuals. For example, data indicates that human rights
compliance leads to health benefits for individuals;32 that recognition of
human rights standards can lead to more stable and lasting conflict
resolution;33 and that human rights norms are intimately linked to good
governance.?* As discussed in greater detail below, the U.S. categorical
federal system is set up to reserve significant areas of policy regulation to
states and localities—particularly in exercise of state police power and in

28. Elizabeth Borgwardt, FDR’s Four Freedoms and Wartime Transformations in
America’s Discourse of Rights, in 1 BRINGING HUMAN RIGHTS HOME: A HISTORY OF HUMAN
RIGHTS IN THE UNITED STATES, supra note 27, at 31, 40-44; Ram Manikkalingam, Promoting
Peace and Protecting Rights: How Are Human Rights Good and Bad for Resolving
Conflict?, 5 Essex HUM. RTs. REv. 1, 12 (2008).

29. See, e.g., Universal Declaration of Human Rights, G.A. Res. 217A (1II), pmbl., U.N.
Doc. A/810 (Dec. 10, 1948) (recognizing that “the inherent dignity and . . . the equal and
inalienable rights of all members of the human family is the foundation of freedom, justice
and peace in the world”); RONALD DWORKIN, TAKING RIGHTS SERIOUSLY 198 (1977)
(positing human dignity and political equality as the two most basic rights). See generally
Jon Mahoney, Liberalism and the Moral Basis for Human Rights, 27 Law & PHIL. 151
(2008); Michael J. Perry, The Morality of Human Rights: A Nonreligious Ground?, 54
EmoRryY L.J. 97 (2005).

30. Lauren, supra note 27, at 3. See generally Ralph McInerny, Natural Law and Human
Rights, 36 AM.J. JURIS. 1 (1991).

31. See, e.g., Deborah M. Weissman, The Human Rights Dilemma: Rethinking the
Humanitarian Project, 35 COLUM. HUM. RTS. L. REV. 259, 261-62 (2004) (noting the use of
human rights standards to justify military intervention and economic coercion).

32. See Scott Burris, Bebe Loff & Zita Lazzarinni, Are Human Rights Good for Your
Health?, 358 LANCET 1901, 1901 (2001) (noting empirical evidence of links between human
rights and health); Scott Burris, Introduction: Merging Law, Human Rights and Social
Epidemiology, 30 J. L. MED. & ETHICS 498, 507 (2002) (noting links between law, disease,
and prevention).

33. See Sally Engle Merry, Conflict Resolution vs Human Rights, ANTHROPOLOGY
NEWS, Oct. 2007, at 16, 16.

34. See, e.g., Joint Statement by the Council and the Representatives of the Governments
of the Member States Meeting Within the Council, the European Parliament and the
Commission on European Union Development Policy: “The European Consensus,” Council
Development Policy Statement (EU) 14820/05 of 22 Nov. 2005 (emphasizing relationship
between good governance, democracy and respect for human rights); Gudmundur
Alfredsson, The Usefulness of Human Rights for Democracy and Good Governance, in
HUMAN RIGHTS AND GOOD GOVERNANCE 19, 25-27 (Hans-Otto Sano & Gudmundur
Alfredsson eds., 2002).
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areas touching on families, criminal law, and social welfare.35 A
subnational government taking action to implement human rights norms in
these areas in particular would be acting consistently with principles of
federalism. Such a government could credibly argue that its acts constitute
good public policy, as well as acts of positive moral force.

As a first cut, the state actions to promote human rights might be divided
between those that focus internally and those that focus externally. This
essay calls the internally focused laws “incorporation” laws, because they
incorporate international human rights standards into local laws that govern
local, domestic practices. The externally focused subnational human rights
laws are called “association” laws, because through these laws, subnational
governments primarily intend to associate their policies with worldwide
efforts to promote human rights in other places, bringing their collective
power to bear to end human rights abuses abroad. However, as explained
further below, the descriptive force of this rough dichotomy is ultimately
limited. Subnational governments, responding to the admonition to “bring
human rights home,” increasingly frame laws that do not distinguish
between foreign and local effects, but simply promote compliance with
universal human rights regardless of national borders. These laws both
“incorporate” human rights norms into domestic standards, and serve to
“associate” local governments with international efforts to end human rights
abuses. By straddling these categories, the laws also expose the difficulties
involved in administering the foreign-local distinctions on which current
federal preemption doctrine in this area rests.

A. Subnational “Incorporation” of Human Rights

Many state and local laws incorporate international human rights law
concepts directly as substantive domestic legal standards. One example is
the reference to human dignity in the Montana Constitution.3¢ Adopted in
1972, this state constitutional provision was inspired by a similar provision
in the Constitution of Puerto Rico, which reflects the Universal Declaration
of Human Rights.37 Other examples of human rights incorporation abound:
in 1998 San Francisco adopted the standards of the Convention on the
Elimination of All Forms of Discrimination Against Women (CEDAW) as

35. See Martha F. Davis, The Spirit of Our Times: State Constitutions and International
Human Rights, 30 N.Y.U. REV. L. & Soc. CHANGE 359, 362, 373, 392, 395, 406 (2006).

36. MONT. CONST. art. II, § 4 (“The dignity of the human being is inviolable.”).

37. See Vicki C. Jackson, Constitutional Dialogue and Human Dignity: States and
Transnational Constitutional Discourse, 65 MONT. L. REv. 15, 20-27 (2004); Heinz Klug,
The Dignity Clause of the Montana Constitution: May Foreign Jurisprudence Lead the Way
to an Expanded Interpretation, 64 MONT. L. REv. 133, 134-35 (2003); Sara A. Rodriguez,
The Impotence of Being Earnest: Status of the United Nations Standard Minimum Rules for
Treatment of Prisoners in Europe and the United States, 33 NEW ENG. J. ON CRIM. & CIv.
CONFINEMENT 61, 111 n.320 (2007)
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pressed expansive understandings of the President’s authority over. ..
“foreign’ affairs.”13!

D. Medellin v. Texas

The Executive’s foreign affairs authority has certainly not been given
such wide scope when the President’s goal is to promote subnational
implementation of human rights norms in the absence of congressional
implementation.

Medellin considered whether the State of Texas was obligated to give
credence to a federal executive order mandating the state’s compliance with
the terms of the Vienna Convention on Consular Relations.!32 The United
States is a signatory to the Convention, which requires that non-nationals
charged with a crime be informed of their right to contact their consulate for
assistance prior to trial.133

Most crimes are charged at the state level, so state implementation of the
Vienna Convention is critical to its effectiveness.!34 However, state
implementation has been spotty at best. Some states, like California, have
adopted the consular notification requirement as their own state law.!35
Others, like Texas, have resisted the requirement.!3¢ Some, like Florida,
have enacted legislation that affirmatively flouts the international human
rights norms. 137

This patchwork implementation has resulted in real, tangible impacts on
U.S. foreign relations. The governments of Mexico and Germany have
independently charged the United States with treaty violations before the
ICJ.138 In each instance, the United States was found to be in violation.!3?
The problem is compounded by the fact that some of the nonnationals
whose rights have been affected are charged with the death penalty, giving
the nations from which they hail an additional reason to protest the U.S.
procedures.

131. Resnik et al., supra note 5, at 781.

132. Medellin v. Texas, 128 S. Ct. 1346, 1352-53 (2008).

133, Id. at 1357 n4.

134, See id. at 1363.

135. See CAL. PENAL CODE § 834(c)(a)(1) (West 2000).

136. Reynaldo Anaya Valencia, Craig L. Jackson, Leticia Van de Putte & Rodney Ellis,
Avena and the World Court’s Death Penalty Jurisdiction in Texas: Addressing the Odd
Notion of Texas'’s Independence from the World, 23 YALE L. & POL’Y REv. 455, 503 (2005).

137. Marc J. Kadish & Charles C. Olson, Sanchez-Llamas v. Oregon and Article 36 of the
Vienna Convention on Consular Relations: The Supreme Court, The Right to Consul, and
Remediation, 27 MICH. J. INT’L L. 1185, 1232 (2006) (stating that Florida’s statute explicitly
states that “failure to provide consular notification under the Vienna Convention on Consular
Relations . . . shall not be a defense in any criminal proceeding against any foreign national
and shall not be cause for the foreign national’s discharge from custody” (internal quotation
marks omitted)).

138. Avena and Other Mexican Nationals (Mex. v. U.S.), 2004 1.C.J. 12 (Mar. 31);
LaGrand Case (F.R.G. v. U.S.), 1999 L.C.J. 9, 12 (Mar. 3).

139. Avena, 2004 1.C.J. at 72 (ordering the United States to provide review and
reconsideration of convictions and sentences “by means of its own choosing™); see also
LaGrand, 2001 1.C.J. at 516-17 (same).
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In 2006, following yet another loss before the ICJ, the Bush
administration issued a memorandum directing states to comply with the
terms of the Vienna Convention and, presumably, to provide some
additional process to assess whether cases that had already gone to trial
might have had different outcomes if the defendants’ consular rights had
been honored.!40 The State of Texas disputed its obligation to comply with
the executive memorandum on, among others, the grounds that (1)
decisions of the ICJ are not directly binding on states; and (2) the executive
memorandum is ineffective to implement the Vienna Convention and
nonbinding, since only congressional action can implement a non-self-
executing treaty.!41

The Supreme Court majority upheld the state’s assertions, ruling that the
State of Texas has no obligation to abide by the Vienna Convention absent
congressional implementation.!#2  In concurrence, Justice John Paul
Stevens underscored the moral obligation that should still weigh on Texas,
but also agreed that there was no legal bar to Texas’s planned execution of
Jose Medellin.143

The questions presented to the Court were narrow and leave open some
additional issues concerning state compliance with international law. For
example, the federal government has long taken the position that states have
an obligation through the federal system to implement international human
rights obligations undertaken at the federal level.144 The Medellin decision
seems to confirm the notion of state obligation, but ties it directly to the
international system rather than routing it through the federal structure.
Perhaps this posits a new, more direct relationship between the states and
the international system, but the Court does not directly address this.

Medellin does, however, illustrate a troubling asymmetry between the
treatment of subnational initiatives that promote internationally accepted
rights versus those that undermine such rights. The Garamendi and
Medellin cases are similar in one important sense: in both, state activities
apparently had an impact on foreign relations. But in Medellin, specific
congressional action was deemed necessary in order to keep states from
violating human rights norms; executive action in exercise of its foreign
affairs power was insufficient. In Garamendi, executive action alone was
sufficient to preempt state legislative action that would promote human

140. Memorandum from George W. Bush, President, U.S., to U.S. Attorney Gen. (Feb.
28, 2005), available at http://www.whitehouse.gov/news/releases/2005/02/20050228-
18.html.

141. Brief of Respondent-Appellee at 9-11, Medellin v. Texas, 128 S. Ct. 1346 (2008)
(No. 06-984).

142. Medellin, 128 S. Ct. at 1372.

143. Id. at 1375 (Stevens, J., concurring).

144. 138 ConG. REC. 8071 (1992) (noting that states and local governments “shall”
implement Covenant obligations in areas within their jurisdiction); see also 140 CONG. REC.
14326 (1994) (same understanding for CERD); 136 CONG. ReC. S17486 (daily ed. Oct. 27,
1990) (same understanding for Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment).
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rights, and might thus more closely ally subnational governments with
external human rights forces outside of the United States.!45

III. PROMOTING SUBNATIONAL HUMAN RIGHTS LAWS:
UP FROM THE CELLAR

Unbowed by the Supreme Court’s repeated rejection of subnational
initiatives, states and localities continue to pursue human rights efforts in an
ever-wider range of arenas. These efforts are, by and large, democratic
exercises, initiated and approved by the people or endorsed by elected
officials. However, the Garamendi line of cases discussed above invites
further challenges to, for example, local Sudan divestment laws, Iran
divestment initiatives, antisweatshop laws, local CEDAWSs and
Conventions on the Elimination of Racial Discrimination, and subnational
adoption of Vienna Convention standards, based on implied preemption.

Courts are ill-equipped to adopt the Giannoulias court’s approach to
determining which of these subnational initiatives have tangible foreign
affairs effects that usurp the executive function.!4¢ The Supreme Court has
so far avoided making such determinations by adopting broad parameters
for federal preemption.'#? Yet the effect of such a broad application of
federal preemption doctrine is to undermine exercises of democracy at the
subnational level; to eliminate the positive tension, dialogue, and policy
depth associated with federalism; and to chill more comprehensive
implementation of widely accepted human rights norms in the United States
consistent with the recognized role of subnational governments in human
rights implementation.

As courts examine these future challenges, this essay proposes the
following two guiding principles, consistent with the Constitution’s
structural allocations of foreign affairs power. These proposed principles
are intended to challenge perpetuation of an “upstairs, downstairs” approach
to federal preemption by instead reflecting the realities and benefits of
subnational governments’ horizontal involvement in global issues. These
principles are also intended to respect the importance of structural checks
and balances in U.S. law relating to human rights implementation.

First, the tension between subnational and national policy approaches,
while at times uncomfortable and destabilizing, also has important benefits.
Broad versions of the implied preemption doctrine should not be applied to
undermine the tension inherent in coexisting state and federal sovereignty.
Any attempt to eliminate this tension implicates the very autonomy of state
sovereigns that the Court recognized in Medellin, which is a critical
component of our system of government. A broad version of federal

145.  One might ask whether Medellin v. Texas might have been decided differently if it
were framed as a preemption case. The petitioners included these arguments in their briefs,
but the Court did not squarely address them. Brief of Respondent-Appellee, supra note 141,
ati.

146. See supra text Part I1.C.

147. See, e.g., Am. Ins. Ass’n v. Garamendi, 539 U.S. 396, 424 n.14 (2003).
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preemption has the potential to cut off robust dialogue between the states
and the federal government in the area of human rights, limiting the
inherent benefits that might otherwise be derived from the federal
system.148 Like the upstairs Bellamys, certain interests within the federal
government may want to keep states “in their place” under the stairs, barred
from forming productive international alliances without express federal
approval. This sort of limitation is not only undesirable as a matter of our
federal system, it is also simply not possible in an era of global social,
economic, and political connections. Indeed, states are already covert
“players” in many international arenas.!4? Their participation in these
arenas is an important component of creating balanced federal policies.
Second, judicial interference with subnational human-rights-promoting
activities should be disfavored, and subnational governments should instead
be encouraged to maximize their incorporation of and association with
human rights norms. As Justice Stevens cogently recognized in his
concurrence in Medellin, recognition of human rights norms is a net good
for the United States, not to mention humanity in general.'’® More
pointedly, in implementing human rights norms, subnational governments
help bring the United States as a whole into compliance with its
international obligations. Indeed, state implementation may be the only
means of realizing certain human rights on the domestic level. Federal
imposition of human rights standards might run afoul of federalism
constraints!3! by interfering with state police powers or other areas
traditionally reserved to state and local regulation such as family or criminal
law. But if the subnational government itself chooses to adopt human rights
standards, particularly if those standards comport with international
obligations that have been assumed by the federal government, the positive
effect is to expand human rights protections within the United States. This
should surely weigh against interfering with such state and local decisions.
These two guiding principles lead to a conclusion about the application
of implied federal preemption to instances of subnational human rights
implementation.  Just as the Court recognized in Medellin that
congressional action is generally required to force implementation of a
treaty subnationally,!32 a prerequisite to preemption of subnational human-

148. See Catherine Powell, Dialogic Federalism:  Constitutional Possibilities for
Incorporation of Human Rights Law in the United States, 150 U. PA. L. REvV. 245, 249
(2001).

149. See Resnik et al., supra note 5, at 740, 784.

150. According to Justice Stevens,

the costs of refusing to respect the ICJ’s judgment are significant. . .. When the
honor of the Nation is balanced against the modest cost of compliance, Texas
would do well to recognize that more is at stake than whether judgments of the
ICJ, and the principled admonitions of the President of the United States, trump
state procedural rules in the absence of implementing legislation.
Medellin v. Texas, 128 S. Ct. at 1375 (Stevens, J., concurring); see supra text accompanying
notes 2632 (discussing the benefits of human rights policies).
151. Davis, supra note 35, at 362.
152. Medellin, 128 S. Ct. at 1369.
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rights-promoting activity should be a statement by Congress expressing its
intention to preclude such activities in the field or its conclusion that
subnational activities are interfering with the conduct of foreign affairs.
Absent such positive preemptive action, subnational activity to promote
human rights should be permitted to proceed just as freely as subnational
efforts to undermine or ignore human rights norms are permitted to proceed
under Medellin.'33 Courts should not exercise the implied preemption
doctrine to curtail subnational human rights efforts.!54

Significantly, this conclusion is not in tension with the accepted notion
that ultimate foreign affairs power rests with the federal government. Even
within the United States, the federal government has recognized a role for
states and cities in implementing the United States’ international
obligations.!35 The starting point is the U.S. Constitution, which provides
that ratified treaties such as the International Convention on the Elimination
of All Forms of Discrimination (CERD) are not just relevant to the federal
government, but constitute the “supreme Law of the Land” binding on the
“Judges in every State.”!5¢ Further, the U.S. government has repeatedly
observed that state and local authorities have an independent role to play in
implementation of ratified treaties. According to the statements made by
the U.S. Senate in ratifying CERD (1994), the ICCPR (1992), and the
Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (1994),

the United States understands that this Covenant shall be implemented by
the Federal Government to the extent that it exercises legislative and
judicial jurisdiction over the matters covered therein, and otherwise by the
state and local governments; to the extent that state and local governments
exercise jurisdiction over such matters, the Federal Government shall take
measures appropriate to the Federal system to the end that the competent
authorities of the state or local governments may take appropriate
measures for the fulfillment of the Covenant.!37

In other words, the federal government takes responsibility for
implementing human rights treaties only so far, and leaves the rest to state
and local authorities.

153. This principle was recently proposed by Judith Resnik, Joshua Civin, and Joseph
Frueh, who argue that, “[a]bsent a clear statement from Congress directing preemption, the
judiciary ought to be reluctant to ban local majoritarian activities . . . . Indeed, local actions
could have a stronger claim to judicial deference than . . . congressional actions . . . .” Resnik
ct al., supra note 5, at 774.

154. Of course, Congress might take another route entirely and take steps to domestically
implement human rights agreements once they are ratified. If, for example, CERD was fully
implemented domestically, the question of federal preemption would turn on whether the
federal statute overcomes the state or local initiative—an inquiry that does not require the
federal court to speculate about foreign affairs agendas and impacts, though it may raise
some of the same questions about state and local roles in human rights implementation under
the federal system.

155. See supra note 144 and accompanying text.

156. U.S. CONST. art. VI, §1, cl. 2.

157. 138 CoNG. REC. 8071 (1992).
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But what, then, are the areas over which state and local governments
properly exercise jurisdiction? The United States offered its view in 1994
when it submitted its first report to the United Nations Human Rights
Committee detailing its compliance with the ICCPR. According to the
federal government, its authority did not extend to those areas where state
and local governments exercised significant responsibilities, including
“matters such as education, public health, business organization, work
conditions, marriage and divorce, the care of children and exercise of the
ordinary police power.”!58 Again, the United States reiterated that it would
“remove any federal inhibition to the abilities of the constituent states to
meet their obligations” under the ICCPR and presumably any other ratified
treaty.159

While perhaps efficient in their time, the vertical households of the
Upstairs, Downstairs era ultimately toppled when downstairs servants
gained recognition of their full range of relationships and found new
horizontal opportunities—opportunities that gave them greater autonomy
and independence. The factors in play were largely external to these
households. A tighter rein from the master of the house would have done
nothing to reverse the trend. The Upstairs, Downstairs metaphor holds here
as well. The federal courts have spoken through their implied preemption
cases, and the executive branch has threatened to unilaterally challenge
state activity with a foreign flavor, yet state efforts to form horizontal
alliances and to implement human rights policies continue. A tighter
federal rein, with broad judicial applications of implied preemption, has not
deterred either new or old forms of subnational action, which are often
supported by the international community.!60

Like the downstairs servants of the past, subnational governments are not
content with their domestic “place” in an exclusively vertical federal
arrangement and seek recognition of their capacities in the larger world.
This essay concludes that, when subnational entities act to promote widely
accepted human rights norms, in the absence of congressional instructions
to the contrary, the federal courts should allow the fruits of these
subnational horizontal arrangements to grow and ripen in ways that further
human rights.

158. U.N. Human Rights Comm., Initial Reports of States Parties Due in 1993: United
States of America, 9 3, UN. Doc. CCPR/C/81/Add.4 (Aug. 24, 1994).

159. Id. §4.

160. Davis, supra note 20, at 148-49. For example, foreign governments and
international organizations have been particularly ready to work with U.S. states and
localities that are prepared to adopt aggressive environmental efforts to combat global
warming. See, e.g., Press Release, Office of the Governor, State of Cal, Gov.
Schwarzenegger, British Prime Minister Tony Blair Sign Historic Agreement to Collaborate
on Climate Change, Clean Energy (July 31, 2006), available at
http://gov.ca.gov/index.php/press-release/2770/; see also Resnik et al., supra note 5, at 719.



