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Drummond Ltd. and the head of its Colombian operations, Augusto
Jimenez.60 Additionally, the aiding and abetting claim was brought under
the ATS, as opposed to Alabama law, and the issues were narrowed such
that at trial the judge instructed the jury that, to prevail, "the families and
union must prove Drummond knowingly aided the killers and committed
what amounts to a war crime in Colombia." 61

In its summary judgment order, the district court dismissed the torture
claims under the ATS, Torture Victims Protection Act (TVPA), and
Alabama common law; the extrajudicial killing claim under the TVPA; and
all claims against Drummond Co. 62 The court denied summary judgment
as to the aiding and abetting claims, holding that "Plaintiffs have put
forward sufficient evidence to create a genuine issue of material fact as to
Defendants' liability for violation of the Alien Tort Claims Act, under a
theory of aiding and abetting liability. '63 The court left open whether the
plaintiffs could bring conspiracy claims contingent on whether it decided to
admit certain deposition testimony-although ultimately it was not
permitted. 64

Thus, at trial, in order to hold defendants liable for the deaths of the three
union leaders' plaintiffs had to show

1. First, that defendants substantially assisted some person or persons
who personally committed or caused one or more of the murders; and

2. Second, that at the time the assistance was provided, defendants knew
that their actions would assist in the murders. 65

After two weeks of trial, the jury "rejected plaintiffs' claims, finding that
there was insufficient evidence to hold the defendant ... liable for aiding
and betting [sic] the alleged assassination and torture of union leaders by
paramilitary groups."'66 The decision led to what some call "a defeat for
labor in a test of whether companies can be held responsible in U.S.
courtrooms for their conduct overseas." 67  Drummond attorney Robert
Mittelstaedt noted that the acquittal will send a message to potential

60. Defendant's Trial Brief at 1-2, Romero v. Drummond Co., No. CV-03-BE-0575-W
(N.D. Ala. June 15, 2007).

61. Jay Reeves, Drummond Coal Killings: Trial for Deaths of Colombian Labor
Leaders Goes to Jurors, Press-Register (Mobile, Ala.), July 26, 2007, at B2.

62. See Order, Drummond, No. CV-03-BE-0575-W (Mar. 5, 2007).
63. Id. at 4.
64. Id. at 4 n.4.
65. Pretrial Order at 5, Drummond, No. CV-03-BE-0575-W (June 20, 2007); see also

Defendant's Trial Brief, supra note 60, at 3 (stating that the plaintiffs had to prove "not only
that defendants substantially assisted the paramilitaries but also that defendants knew and
intended that the paramilitaries would assassinate [the three leaders]" and that they did so "in
order to further some political or military goal of the paramilitaries" (emphasis omitted)).

66. Faith E. Gay & J. Noah Hagey, Outside Counsel: Corporate Liability Under the
Alien Claims Tort Claims Act, N.Y. L.J., Oct. 24, 2007, at 4; see also Jury Verdict Form,
Drummond, No. CV-03-BE-0575-W (July 26, 2007).

67. Jay Reeves, Drummond Cleared in Colombia Killings, Press-Register (Mobile,
Ala.), July 27, 2007, at 2B.
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plaintiffs that "it's not enough to make wild, unsubstantiated allegations and
hope juries will be swayed. '68 The plaintiffs' claims, however, survived
both a 12(b)(6) motion to dismiss and a motion for summary judgment,
calling into question the notion that the claims were "frivolous."

Indeed, as of the writing of this Note, the appeal of the jury verdict is
pending in the Eleventh Circuit, with plaintiffs "contesting the trial court's
refusal to allow out-of-court, nondeposition testimony of former
paramilitary members into the record."'69 The district court judge prohibited
"the testimony of three men the union said had firsthand knowledge of
Drummond's links with antiunion gunmen allied with the United Self-
Defense Forces of Colombia," for various procedural reasons. 70 If the
Eleventh Circuit finds that the district court improperly excluded deposition
testimony, it is possible that it will order a new trial on the conspiracy
claims. 71

B. Pleading Standards

The first step in bringing a lawsuit is filing a complaint stating the
allegations against the party or parties from whom the plaintiff(s) seeks
relief. Except for cases pleading fraud or mistake,72 the allegations in
complaints are governed by Federal Rule of Civil Procedure 8(a), which
states that a complaint must contain

(1) a short and plain statement of the grounds for the court's jurisdiction,
unless the court already has jurisdiction and the claim needs no new
jurisdictional support; (2) a short and plain statement of the claim
showing that the pleader is entitled to relief; and (3) a demand for the
relief sought, which may include relief in the alternative or different types
of relief.73

If a complaint fails to meet this standard on its face, the defendant can
move to dismiss the action under Federal Rule of Civil Procedure 12(b)(6)
for failure to state a claim. 74 If the court finds that the complaint fails to
state a claim, it can either dismiss the action, or grant the plaintiff(s) leave

68. Reeves, supra note 57 (citation omitted).
69. Gay & Hagey, supra note 66, at 9.
70. Russell Hubbard, Colombia Case Appealed; Company Sued over Three Slayings,

Birmingham News, Dec. 15, 2007, at IC.
71. Id.
72. Pleading allegations of fraud or mistake are governed by Federal Rule of Civil

Procedure 9(b), which states that, "[i]n alleging fraud or mistake, the circumstances
constituting fraud or mistake shall be stated with particularity." Fed. R. Civ. P. 9(b).

73. Fed. R. Civ. P. 8(a).
74. Federal Rule of Civil Procedure 12(b)(6) states,

Every defense to a claim for relief in any pleading must be asserted in the
responsive pleading if one is required. But a party may assert the following
defenses by motion: . . . failure to state a claim upon which relief can be
granted ....
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to amend the complaint. A 12(b)(6) motion is typically brought prior to the
discovery stage of the litigation. 75

The following sections discuss the three approaches taken by courts in
the level of specificity required in pleading a claim to survive a 12(b)(6)
motion to dismiss. Part I.B.1 discusses notice pleading, the most liberal
interpretation of Rule 8(a). Part I.B.2 addresses the de facto heightened
pleading standard applied by courts to specific types of claims. The
unofficial nature of the heightened pleading standard-it has been explicitly
repudiated by the Supreme Court-means that its application to particular
claims varies by case; there is also uncertainty surrounding whether all or
some of the elements of the claim require a more specific level of pleading
than the liberal requirements of notice pleading. The final standard,
discussed in Part I.B.3, is the Supreme Court's recently adopted plausibility
standard, which requires enough facts supporting a claim to render it
conceivable. Depending on the case, it can require more specificity than the
notice pleading standard, but less than the courts have required when
applying a heightened pleading standard.

1. Notice Pleading

One of the primary functions of a complaint is to put the defendant on
notice of the claims being asserted against him.76 At common law,
pleadings served the concurrent functions of "(1) providing notice of a
claim or defense, (2) stating facts, (3) narrowing issues to be litigated, and
(4) allowing for quick disposition of sham claims and defenses. '77 The
committee drafting the Federal Rules of Civil Procedure-led by Yale Law
School Dean Charles Clark-sought to codify a more "simple, uniform, and
transsubstantive" concept of pleading, and thus enacted Rule 8, requiring
that pleadings serve the single role of notice as opposed to "the multiple
functions of notice, fact development, winnowing, and early disposition. '78

The Supreme Court's Advisory Committee on Rules for Civil Procedure
codified these additional procedural functions in other rules such as those
governing discovery and summary judgment.79

The Supreme Court first acknowledged the primary notice function of
Rule 8(a) in the 1947 case Hickman v. Taylor, when it observed that the

75. There are instances where discovery may have begun prior to the 12(b)(6) motion.
One such instance is a motion to dismiss a complaint that has been amended since discovery
began. Although the immense burdens of discovery are relevant to the issue addressed in
this Note, the actual details of discovery are not. For further discussion of the Federal Rules
surrounding discovery, see Richard L. Marcus et al., Civil Procedure: A Modem Approach
342-54 (4th ed. 2005), and Christopher M. Fairman, The Myth of Notice Pleading, 45 Ariz.
L. Rev. 987, 992-94 (2003).

76. 5 Charles Alan Wright & Arthur R. Miller, Federal Practice and Procedure § 1202
(3d ed. 2004).

77. Christopher M. Fairman, Heightened Pleading, 81 Tex. L. Rev. 551, 556 (2002).
78. Id.
79. Id. at 556-57.
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Federal Rules "restrict the pleadings to the task of general notice-giving." 80

Ten years later the Supreme Court reinforced the notice pleading standard
in Conley v. Gibson.8 1 In Conley, the Court stated that "a complaint should
not be dismissed for failure to state a claim unless it appears beyond doubt
that the plaintiff can prove no set of facts in support of his claim which
would entitle him to relief."'82 Thus, in order to satisfy the notice pleading
standard of Rule 8(a) all that is required is "a short and plain statement of
the claim that will give the defendant fair notice of what the plaintiff's
claim is and the grounds upon which it rests." 83 The rationale both of the
framers of Rule 8 and the Supreme Court in its construction of the Rule
intended to preserve the litigant's ability to get his day in court, and to
uphold the principle that "the purpose of pleading is to facilitate a proper
decision on the merits." 84  The term "notice pleading" is misleading,
however, insofar as a plaintiff cannot simply state a "bare averment that he
wants relief and is entitled to it."'85 In reality, notice pleading still requires
an appropriate number of facts supporting the allegation, such that there is
adequate information regarding the claim for relief for the defendant to
answer.86 This specificity varies because "[w]hat constitutes a short and
plain statement must be determined in each case on the basis of the nature
of the action, the relief sought, and the perspective positions of the parties
in terms of the availability of information and a number of other pragmatic
matters."

8 7

2. Heightened Pleading

The Federal Rules of Civil Procedure do not contain a heightened
pleading requirement outside of Rule 9, and the Supreme Court has
explicitly and repeatedly rejected grafting such a requirement onto Rule 8.88
This, however, has not stopped lower courts from attempting to raise the
pleading bar in certain classes of claims, including those brought under the

80. Hickman v. Taylor, 329 U.S 495, 501 (1947).
81. 355 U.S. 41 (1957).
82. 1d. at 45-46.
83. Id. at 47 (internal quotation marks omitted); see also Wright & Miller, supra note

76, at 89-90 ("[P]leadings under the rules simply may be a general summary of the party's
position that is sufficient to advise the other party of the event being sued upon, to provide
some guidance in a subsequent proceeding as to what was decided for purposes of res
judicata and collateral estoppel, and to indicate whether the case should be tried to the court
or to a jury. No more is demanded of the pleadings than this .....

84. Conley, 355 U.S. at 48.
85. Wright & Miller, supra note 76, at 94-95.
86. Id.
87. Allan Ides, Bell Atlantic and the Principle of Substantive Sufficiency Under Federal

Rule of Civil Procedure 8(a)(2): Toward a Structured Approach to Federal Pleading
Practice 610 (Loyola-LA Legal Studies Paper No. 2007-36, 2007), available at
http://ssrn.com/abstract=1012971 (quoting Wright & Miller, supra note 76, § 1216, at 240-
41).

88. See infra notes 94-107 and accompanying text.
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ATS.8 9 As a result of this continued application of a heightened pleading
standard, Professor Christopher Fairman claims that notice pleading has
become something of a "myth" insofar as, "[s]ometimes subtle, other times
overt, federal courts in every circuit impose non-Rule-based heightened
pleading in direct contravention of notice pleading doctrine," 90 leading
"courts [to] require certain elements of a claim or subsets of a broader
category of a claim to be pleaded with greater factual detail." 9 1

Courts initially experimented with a heightened pleading standard in
cases involving violations of 42 U.S.C. § 1983.92 The use of a heightened
pleading standard originated as a "tool to deal with the uncertainties
surrounding the substantive law of qualified immunity" in order to protect
government defendants from frivolous lawsuits. 9 3 In response, the Supreme
Court rejected the use of a heightened pleading standard based on Rule 8(a)
in Leatherman v. Tarrant County Narcotics Intelligence & Coordination
Unit.94 Leatherman involved two separate incidents of police misconduct
for which the plaintiffs sued, among other defendants, the municipal
corporations that employed the police officers. 95  The defendants
maintained that the "degree of factual specificity required of a complaint by
the Federal Rules of Civil Procedure varies according to the complexity of
the underlying substantive law," and thus asked the court to apply a
heightened pleading standard to allegations of municipal liability under §
1983.96 The Supreme Court held that the heightened pleading requirement
could not be squared with the liberal notice pleading requirement of Rule 8,
and that an amplification of the standard "must be obtained by the process
of amending the Federal Rules, and not by judicial interpretation." 97

Although some commentators believed that Leatherman essentially ended
the use of a heightened pleading standard in all areas of the law, 9 8 the
decision created a circuit split as to whether the holding banned heightened

89. See infra Part ll.B.2; see also Gay & Hagey, supra note 66, at 9 (noting that
"[c]ourts have also enforced a rigorous heightened pleading standard and closely scrutinized
pleadings that allege vicariously liability for third-party misconduct").

90. Fairman, supra note 75, at 988.
91. Id. at 1002. In The Myth of Notice Pleading, Christopher Fairman also describes a

more extreme version of heightened pleading referred to as "hyperpleading," which requires
that the plaintiff "state facts supporting each of the elements of a claim." Id. at 1008.
Although prior to Twombly this standard was applied in claims brought under section 1 of
the Sherman Act, it has never been applied in ATS cases and thus will not be addressed in
this Note. See id. at 1008 n.143

92. For further discussion of the genesis of heightened pleading in civil rights cases, see
Fairman, supra note 77, at 574-96.

93. Id. at 574.
94. 507 U.S. 163 (1993).
95. Id. at 164-65.
96. Id. at 167.
97. Id. at 168. The Court essentially determined that it would be unfair to have a "more

demanding rule for pleading a complaint under [one type of case] than for pleading other
kinds of claims for relief." Id. at 167.

98. See, e.g., Nancy J. Bladich, Comment, The Revitalization of Notice Pleading in Civil
Rights Cases, 45 Mercer L. Rev. 839, 851 (1994); see also Fairman, supra note 77, at 583.

2192 [Vol. 76



2008] ALIEN TORT STATUTE ACCOMPLICE LIABILITY

pleading altogether, permitted heightened pleading in all but municipal
liability cases under § 1983, or only disallowed heightened pleading in
cases involving subjective intent as an element of a constitutional claim. 99

In Swierkiewicz v. Sorema, N.A., l00 the Supreme Court attempted to
resolve the subsequent disarray regarding Rule 8 pleading standards. There
the Supreme Court addressed the question of whether to uphold the Second
Circuit's heightened pleading requirement that an employment
discrimination complaint contain facts supporting each element of a prima
facie case. °10 In Swierkiewicz, Akos Swierkiewicz, a Hungarian native,
brought an employment discrimination suit alleging that his demotion and
subsequent termination from his job as senior vice president and chief
underwriting officer of a reinsurance company was the result of
discrimination based on national origin and age. 10 2 Looking to the prima
facie case requirements set forth in McDonnell Douglas Corp. v. Green,10 3

the Second Circuit required Swierkiewicz to "allege in his complaint: (1)
membership in a protected group; (2) qualification for the job in question;
(3) an adverse employment action; and (4) circumstances that support an
inference of discrimination."' 1 4 After review of the complaint, the court
dismissed the claim. 10 5 In reversing the Second Circuit's decision, the
Supreme Court restated its reliance on Conley and held that the heightened
pleading requirement was incompatible with Rule 8(a)'s simplified
pleading standard, which "relies on liberal discovery rules and summary
judgment motions," and not pleadings, "to define disputed facts and issues
and to dispose of unmeritorious claims."' 1 6 The Court further stressed its
earlier statement in Leatherman that a heightened pleading standard can
only be brought about "'by the process of amending the Federal Rules, and
not by judicial interpretation.'""0 7

Despite the Supreme Court's rejection of a heightened pleading standard
in Swierkiewicz, some courts limit the holding to employment
discrimination cases and continue to apply a heightened pleading standard
where they deem it necessary to prevent excessive or frivolous litigation. 10 8

Courts continue to subject to the heightened pleading standard allegations
of conspiracy where "the underlying tort [is] fraud" and conspiracies

99. For a more in-depth discussion of the circuit split, see Fairman, supra note 77, at
583-90.

100. 534 U.S. 506 (2002).
101. Id. at 508.
102. Id. at 508-09.
103. 411 U.S. 792 (1973).
104. Swierkiewicz, 534 U.S. at 510.
105. Id. at 515.
106. Id. at 512.
107. Id. at 515 (quoting Leatherman v. Tarrant County Narcotics Intelligence &

Coordination Unit, 507 U.S. 163, 168 (1993)).
108. For a more detailed discussion of post-Swierkiewicz judicially imposed heightened

pleading standards involving antitrust, civil rights, conspiracy, copyright, defamation,
negligence, and RICO claims, see Fairman, supra note 75, at 1011-59.
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alleged "between private actors and government officials."' 109 Whether a
heightened pleading standard applies to the conspiracy element of section 1
violations of the Sherman Act has proved particularly controversial,11 0 a
controversy eventually leading to the Supreme Court's 2007 decision in
Twombly, 111 which seemingly established a new standard-plausibility
pleading.

3. Plausibility Pleading

In Twombly, the Supreme Court reassessed Swierkiewicz and its
commitment to the position that the Rules relied on discovery and summary
judgment-not pleadings-to weed out frivolous claims. In the context of
antitrust conspiracy claims, the Court articulated a new pleading standard-
the "plausibility pleading standard"-requiring that the pleaded facts "raise
a reasonable expectation that discovery will reveal evidence" of those
facts. 112

Twombly was a class action suit brought by William Twombly and
Lawrence Marcus on behalf of a class of local telephone and high-speed
internet subscribers against four ILECs. 113 The plaintiffs alleged that the
ILECs violated section 1 of the Sherman Act by conspiring with one
another to stifle the competition from competitive local exchange carriers
(CLECs), thereby restraining trade in violation of the Sherman Act. 114 The
scheme, they alleged, involved the ILECs "engaging in parallel conduct in
their respective service areas to inhibit the growth of upstart CLECs.' ' 115

Section 1 of the Sherman Act makes illegal "[e]very contract,
combination in the form of trust or otherwise, or conspiracy, in restraint of
trade or commerce among the several States, or with foreign nations." 116

As explained by Professor Allan Ides of Loyola Law School, this language
has been interpreted as to comprise three elements: (1) a concerted action,
(2) that unreasonably restrains trade or competition, and (3) that has an
effect on interstate commerce. 117 Professor Ides further notes that the
concerted action comes in the form of an agreement, and thus it is not
"sufficient to show that a defendant or defendants restrained trade or
engaged in anticompetitive practices. They must have agreed among

109. Id. at 1036.
110. See id. at 1003. Courts continue to apply a heightened pleading standard in cases

that are "aimed at the state of mind of the defendant," by "requir[ing] specific evidence of
unlawful intent to be pleaded when subjective intent is an element of... [the] claim." Id.

111. See infra Part I.B.3.
112. Bell Atl. Corp. v. Twombly, 127 S. Ct. 1955, 1965 (2007).
113. Id. at 1962 & n.1 (noting that "the four ILECs [incumbent local exchange carriers]

named in this suit [are]: BellSouth Corporation, Qwest Communications International, Inc.,
SBC Communications, Inc., and Verizon Communications, Inc.").

114. Id. at 1961-62.
115. Id. at 1962 (internal quotation marks omitted).
116. 15 U.S.C. § 1 (2007).
117. Ides, supra note 87, at 619.
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themselves to do so."118 This agreement element is central to section 1
Sherman Act claims, and thus to Twombly, because plaintiffs in section 1
claims must show more than parallel conduct to support an inference of an
agreement to restrain trade. 119 As Professor Ides states,

A plaintiff might show, for example, that the conduct at issue would have
been against each defendant's economic self-interest in the absence of
concerted action or that the collective defendants had a common motive
that altered the choices that would have been made based solely on
motivations of individual self-interest. This additional evidence is
sometimes referred to as a "plus factor," and without it a plaintiff seeking
to establish an agreement in restraint of trade solely by means of parallel
conduct cannot prevail. 120

Thus, the articulation of the plausibility standard formed in response to the
question of whether the plaintiffs complaint in Twombly, where they
"rest[ed] their § 1 claim on descriptions of parallel conduct and not on any
independent allegation of actual agreement among the [defendants],' 12 1 was
sufficient to survive the defendant's 12(b)(6) motion to dismiss.

In facing this question, the district court in Twombly imposed a
heightened pleading standard-although the court claimed it was not
applying a special pleading standard-and held that, to withstand a motion
to dismiss in a section 1 conspiracy claim, the "plaintiffs must always assert
facts that, if true, support the existence of a conspiracy, such as motivation
or conduct that lends itself to an inference of an agreement."' 122 Upon
finding that the plaintiffs complaint alleged "nothing more than parallel
conduct," the district court granted the defendant's motion to dismiss. 123

The Second Circuit reversed the district court's dismissal, essentially
finding that in order to survive a 12(b)(6) motion to dismiss, a section 1
conspiracy claim does not have to be plausible, it merely cannot be
implausible. 124 The Second Circuit further explained that to dismiss a
section 1 conspiracy claim alleging anticompetitive conduct would require a
court to find that no set of facts existed that permitted "a plaintiff to
demonstrate that the particular parallelism asserted was the product of
collusion rather than coincidence."' 125 The Second Circuit reasoned that

118. Id. (citing William C. Holmes, Antitrust Law Handbook § 2:2 (2006 ed.)).
119. Brooke Group Ltd. v. Brown & Williamson Tobacco Corp., 509 U.S. 209, 227

(1993).
120. Ides, supra note 87, at 620.
121. Bell At. Corp. v. Twombly, 127 S. Ct. 1955, 1970 (2007).
122. Twombly v. Bell At. Corp., 313 F. Supp. 2d 174, 180 (S.D.N.Y. 2003).
123. Id. at 189; see also A. Benjamin Spencer, Plausibility Pleading 10 (Wash. & Lee

Legal Studies Paper No. 2007-17, 2007), available at http://ssm.com/abstract--1003874
(explaining that the district court "read [the complaint] to allege mere conscious parallelism,
which taken alone did not state a claim under section 1 of the Sherman Act").

124. Twombly v. Bell Atl. Corp., 425 F.3d 99, 111 (2d Cir. 2005) (stating that, "short of
the extremes of 'bare bones' and 'implausibility,' a complaint in an antitrust case need only
contain the 'short and plain statement of the claim showing that the pleader is entitled to
relief that Rule 8(a) requires").

125. Id. at 114.
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such a determination was typically more appropriate at the summary
judgment stage after discovery. 126 The Supreme Court granted certiorari to
address "the proper standard for pleading an antitrust conspiracy through
allegations of parallel conduct."' 127

After fifty years of reliance on the interpretation of Rule 8(a) set forth in
Conley,128 the Court determined it was "time for a fresh look at adequacy of
pleading when a claim rests on parallel action." 129 The Court held that the
plaintiffs' assertions of parallel conduct were insufficient to state a claim
under section 1 of the Sherman Act, and that "nothing contained in the
complaint invests either the action or inaction alleged with a plausible
suggestion of conspiracy."' 130  Instead, the Supreme Court found that
plaintiffs "rest[ed] their § 1 claim on descriptions of parallel conduct and
not on any independent allegation of actual agreement among the
ILECs." 13 1 Thus, the Court agreed with the defendants that "resistance to
the upstarts was [nothing] more than the natural, unilateral reaction of each
ILEC intent on keeping its regional dominance."' 132

By requiring plaintiffs alleging a conspiracy through parallel conduct to
plead additional facts, the Court overturned its previous interpretation of
Rule 8(a) in Conley that a court should not dismiss a complaint for failure
to state a claim unless "the plaintiff can prove no set of facts in support of
his claim which would entitle him to relief."' 133 The Court stressed that it
was not attempting to amend the Federal Rules by judicial fiat, and that the
plausibility reading was compatible with the intentions of Rule 8(a)
because, "[w]ithout some factual allegation in the complaint, it is hard to
see how a claimant could satisfy the requirement of providing not only 'fair
notice' of the nature of the claim, but also 'grounds' on which the claim
rests." 134 Essentially, the Court modified its position on what constitutes a
sufficient "factual allegation" and stated that, without "some further factual
enhancement" of an allegation of parallel conduct suggesting a conspiracy,
the complaint "stops short of the line between possibility and plausibility of
'entitle[ment] to relief.""' 13 5 The Court explained that it was not requiring

126. Id. (relying on the common requirement at the summary judgment stage that "a
plaintiff must show the existence of additional circumstances, often referred to as 'plus'
factors, which, when viewed in conjunction with the parallel acts, can serve to allow a fact-
finder to infer a conspiracy" (citation omitted)).

127. Bell Atl. Corp. v. Twombly, 127 S. Ct. 1955, 1963 (2007).
128. See supra notes 82-83 and accompanying text.
129. See Twombly, 127 S. Ct. at 1968 n.7. In support of their reassessment of Rule 8(a),

the Court cited numerous cases in order to show that "Conley's 'no set of facts' language
ha[d] been questioned, criticized, and explained away long enough." Id. at 1969.

130. Id. at 1971.
131. Id. at 1970.
132. Id. at 1971.
133. Conley v. Gibson, 355 U.S. 41, 45-46 (1957).
134. Twombly, 127 S. Ct. at 1965 n.3.
135. Id. at 1966.

2196 [Vol. 76



2008] ALIEN TORT STATUTE ACCOMPLICE LIABILITY

plaintiffs to meet a heightened pleading standard, 136 but was rather simply
interpreting notice pleading under Rule 8(a) to require "enough facts to
state a claim to relief that is plausible on its face."' 137

Two weeks after issuing its decision in Twombly, the Supreme Court
decided Erickson v. Pardus.138 In Erickson, the plaintiff brought claims
against Colorado prison officials under 42 U.S.C. § 1983 for violations of
his Eighth and Fourteenth Amendment protections against cruel and
unusual punishment, as a result of the prison's termination of his hepatitis C
treatments. 139 The district court had dismissed the complaint for failure to
state a claim, and the U.S. Court of Appeals for the Tenth Circuit
affirmed. 140 The Supreme Court determined that the Tenth Circuit failed to
abide by the liberal pleading standard of Rule 8(a) when it found the
plaintiffs claims "too conclusory to establish for pleading purposes that
petitioner had suffered 'a cognizable independent harm' as a result of his
removal from the hepatitis C treatment program."' 141 Notably, the Supreme
Court cited Twombly's quotation of Conley in its restatement of the liberal
notice pleading standard, and failed to apply, or even mention, Twombly's
plausibility requirement.' 42  The Court's failure to cite Twombly's
plausibility requirement in Erickson, raised questions as to whether the
standard would apply generally to all cases, or was limited to "the narrow
context of Section One claims based on parallel conduct."' 143

II. RATIONALE AND CONSIDERATIONS FOR DETERMINING

THE APPLICABLE PLEADING STANDARD

The lack of guidance on adjudicating accomplice liability claims brought
against corporations under the ATS, and the disagreement over whether the
emphasis on limiting the ATS's reach extends to pleading standards, has
created unpredictability regarding which standard will be applied in a given
case. As some commentators have noted, cases that impose a heightened
pleading standard, such as Sinaltrainal,144 require plaintiffs to "plead
specific details of [their] allegations [which] forces [them] to engage in the
kind of pre-litigation fact-finding generally absent from American

136. In fact, the Court reaffirmed its decision in Swierkiewicz that a heightened pleading
standard is impermissible under the Federal Rules. Id. at 1973-74.

137. Id. at 1974.
138. 127 S. Ct. 2197 (2007) (per curiam).
139. Id. at2197-98.
140. Id. at 2198.
141. Id. at 2200 (citation omitted).
142. See id. at 2200; Konrad L. Cailteux & B. Keith Gibson, Federal Court Applies

Brakes to Alien Tort Statute Litigation, Counsel's Advisory (Wash. Legal Found.,
Washington, D.C.), Feb. 10, 2006.

143. Thomas P. Brown & Christine C. Wilson, Bell Atlantic Corp. v. Twombly: A
Tectonic Shift in Pleading Standards (Or Just a Tremor)?, Legal Backgrounder (Wash.
Legal Found., Washington, D.C.), Aug. 24, 2007, at 4.

144. In re Sinaltrainal Litig., 474 F. Supp. 2d 1273, 1282 (S.D. Fla. 2006).
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cases."145 Conversely, when courts analyzed complaints under a notice
pleading standard, such as in Unocal146 and Wiwa v. Royal Dutch
Petroleum Co.,147 courts were "willing to entertain claims based on
allegations of corporate complicity in egregious human rights abuses, and
will[ing] [to] give plaintiffs some leeway in stating the factual basis of their
claims."' 48 The addition of Twombly's plausibility pleading standard
provides a third possible approach to pleading claims in ATS cases, which
will likely compound the confusion.

It is in the interest of predictability, uniformity, and justice to determine
the approach that best addresses the needs of plaintiffs, defendants, and the
judicial system as a whole. 149 Part II.A explores the rationale behind each
standard and its application-or in the case of the plausibility standard, its
possible application-to ATS accomplice liability claims. Part II.B
discusses the procedural considerations, namely the impact of discovery on
the parties and the courts, and the burden on the judicial system. Part II.C
addresses the effect of ATS accomplice liability cases on foreign policy and
corporate reputation.

A. Rationale and Application to ATS Accomplice Liability Cases

1. Notice Pleading

Rule 8(a)'s notice pleading standard is intended to create a liberal
pleading environment that allows litigants their day in court.' 50 In the first
case where plaintiffs successfully pled a claim of accomplice liability, Doe I
v. Unocal Corp., the court applied a notice pleading standard. 151 In Unocal,
Burmese villagers sued Unocal, alleging that it was "liable for international
human rights violations perpetrated by the Burmese military in furtherance
and for the benefit of the pipeline portion of [a] joint venture project."'1 52

Having found it had ATS subject matter jurisdiction based on alleged
violations of the law of nations, 153 the district court turned to Unocal's
12(b)(6) motion to dismiss for failure to state a claim. Although Unocal
claimed that "plaintiffs' allegations establish the presence of a business

145. Saman Zia-Zarifi, Suing Multinational Corporations in the U.S. for Violating
International Law, 4 UCLA J. Int'l L. & Foreign Aff. 81, 113 (1999).

146. See infra notes 153-54.
147. No. 96 CIV. 8386, 2002 WL 319887, at *14 (S.D.N.Y. Feb. 28, 2002).
148. Zia-Zarifi, supra note 145, at 123.
149. See Fairman, supra note 77, at 625 (noting that the unpredictability in applying

varying pleading standards leads to the unsurprising consequences of "[w]hole categories of
cases [being] deemed frivolous [and] [p]laintiffs suffer[ing] prediscovery dismissal, often for
failure to plead facts relating to the defendant's state of mind").

150. See id. at 557.
151. Doe I v. Unocal Corp., 963 F. Supp. 880, 895 (C.D. Cal. 1997), aff'd in part, rev'd

in part, 395 F.3d 932 (9th Cir. 2002).
152. Doe I v. Unocal Corp., l10 F. Supp. 2d 1294, 1295-96 (C.D. Cal. 2000), affd in

part, rev'd in part, 395 F.3d 932 (9th Cir. 2002).
153. Unocal, 963 F. Supp. at 892.
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relationship with [the government actors] and nothing more," the court
found that "plaintiffs could conceivably prove facts to support their
allegations . . . [that defendants] have either conspired or acted as joint
participants" in the violation of the law of nations. 154 Litigation and
discovery continued, and the district court granted Unocal's motion for
summary judgment in Doe I v. Unocal Corp., 155 finding that plaintiffs could
not adequately show that the company had participated in or had knowledge
of the human rights abuses. 156 On appeal, the Ninth Circuit reversed. 157

While a rehearing en banc was pending, the case settled for an undisclosed
sum, believed to be substantial. 158 According to the joint statement from
Unocal and the plaintiffs, "[T]he settlement . ..compensate[d] plaintiffs
and provide[d] funds enabling plaintiffs and their representatives to develop
programs to improve living conditions, health care and education and
protect the rights of people from the pipeline region.' 59 The parties
announced the settlement on March 21, 2005, one day before the Ninth
Circuit was to reconsider the summary judgment motion.

In support of applying a notice pleading standard to ATS accomplice
liability claims, Terrence Collingsworth, executive director of the
International Labor Rights Fund and counsel for plaintiffs in numerous
ATS accomplice liability cases, argues that accomplice liability cases
against corporations are often "the only way for the victims of human rights
abuses by U.S. companies to win legal redress."' 160 In most cases, victims
are unable to seek redress from foreign governments due to procedural
hurdles. 161 Given that the notice pleading rule was designed to allow
litigants their day in court, a heightened pleading standard for ATS
plaintiffs frustrates that purpose, making it likely that they will never get
their day in court. As Harold Koh, dean of Yale Law School and noted
international human rights advocate, stated in opposition to the elimination

154. Id. at 896.
155. 110F. Supp. 2dat 1296.
156. Id. at 1306-07 ("Plaintiffs present no evidence that Unocal 'participated in or

influenced' the military's unlawful conduct; nor do Plaintiffs present evidence that Unocal
'conspired' with the military to commit the challenged conduct.").

157. Doe I v. Unocal Corp., 395 F.3d 932, 962 (9th Cir. 2002), reh'g en banc granted,
395 F.3d 978 (9th Cir. 2003), reh 'g en banc, 403 F.3d 708 (9th Cir. 2005).

158. See Brief of Washington Legal Foundation as Amicus Curiae in Support of
Petitioners at 15, Bell Atl. Corp. v. Twombly, 127 S. Ct. 1955 (2007) (No. 05-1126)
[hereinafter WLF Brief] (stating that "[p]ublished accounts suggest that Unocal paid close to
$30 million to settle the case").

159. EarthRights Int'l, Final Settlement Reached in Doe v. Unocal (March 21, 2005),
http://www.earthrights.org/legalfeature/finalsettlement-reached-in-doe-v._unocal.html
(providing the text of the joint statement issued by the plaintiffs and Unocal regarding the
final settlement agreement).

160. Julie Kay, Federal Judge: Help Us Apply Alien Tort Claims Act, Palm Beach Daily
Bus. Rev., Oct. 30, 2006, at Al. Terrence Collingsworth further points out that U.S. courts
tend to be the only option because these plaintiffs may be unable "to get a fair legal hearing
in their own countries, and may fear that if they file a suit at home, they will face violent
retaliation." Id.

161. See Olah, supra note 4, at 752-53.
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of corporate liability under the ATS, "[C]orporate counsel have nothing to
fear but fear itself. If you are sued frivolously under ATS, don't panic,
litigate. But if you genuinely care about corporate responsibility, you
should put your efforts into developing these kinds of standards and
encouraging responsible companies to meet them."' 162 On the other hand,
proponents of a heightened pleading standard-or even no liability at all-
fear that there will be an increase in frivolous lawsuits brought by
individuals seeking to publicize poor conditions in a particular country, that
there will be a decrease in foreign investment, and that ultimately
corporations will be held liable "simply for doing business in a difficult
country."'163 While these are valid fears, as of the writing of this Note, no
plaintiff outside of those involved in the Unocal settlement has ever
prevailed in an ATS accomplice liability case. 164 Moreover, "there is little
evidence that the suits are curtailing corporate activity abroad."' 16 5

2. Heightened Pleading

In light of the proliferation of ATS accomplice liability cases brought
against corporations, some courts have opted to apply a heightened pleading
standard to the claims, thereby "subjecting allegations of corporate
derivative liability to heightened scrutiny."'166 Courts applying a heightened
pleading standard explain this greater burden by citing the emphasis on
particularity and the reluctance to find subject matter jurisdiction in the
earlier ATS cases. 16 7 For example, the Southern District of Florida in
Sinaltrainal justified its application of a heightened pleading standard by
citing the language in Sosa that "federal courts should exercise 'great
caution' when considering new causes of action,"' 6 8 the Kadic holding that
a plaintiff must plead more than "a merely colorable violation of the law of
nations," 169 and a 2005 decision by the Eleventh Circuit to uphold a district
court case applying a heightened pleading standard to an ATS vicarious
liability claim. 170  Specifically, the court "require[d] some heightened

162. Harold Hongju Koh, Separating Myth from Reality About Corporate Responsibility
Litigation, 7 J. Int'l Econ. L. 263, 274 (2004).

163. Id. at 263. See infra Parts II.B and II.C for more detailed discussions of possible
negative effects on litigants, foreign policy, and the judicial system when courts apply a
notice pleading standard.

164. Saad Gul, The Supreme Court Giveth and the Supreme Court Taketh Away: An
Assessment of Corporate Liability Under § 1350, 109 W. Va. L. Rev. 379, 409 (2007).

165. Id. at418.
166. Gay & Hagey, supra note 66, at 9.
167. See, e.g., Defendants' Motion to Dismiss Plaintiffs' Complaint and Incorporated

Memorandum of Law at 19 n.17, Doe v. Drummond Co., No. 06-61527-CIV (S.D. Fla. Jan.
25, 2007).

168. In re Sinaltrainal Litig., 474 F. Supp. 2d 1273, 1282 (S.D. Fla. 2006).
169. Id. at 1287.
170. Id. at 1284. The court relied on Aldana v. Del Monte Fresh Produce, N.A., 416 F.3d

1242, 1248 (11 th Cir. 2005), in which the U.S. Court of Appeals for the Eleventh Circuit
chose not to reverse the district court's application of a heightened pleading standard to
vicarious liability claims brought against Del Monte Fresh Produce, N.A., for its role in
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pleading standard when determining whether the complaints.., sufficiently
[pled] facts showing that Defendants violated the law of nations," and held
that this standard should be applied, "particularly with regard to allegations
concerning conspiracy or joint action that purport to establish that the
Defendants acted under the color of official authority."' 17 1

The Sinaltrainal court combined four cases brought by plaintiffs against
corporate entities and one individual involved in the business of bottling
and distributing Coca-Cola products, alleging that they were "vicariously
liable, through theories of conspiracy, aiding and abetting, or joint action,
for the violent actions of paramilitary members-whose actions should be
imputed to the Republic of Colombia in an attempt to intimidate
[Sinaltrainal] union members and squelch [Sinaltrainal] union activity."'1 72

The plaintiffs alleged that the paramilitaries were state actors under the
color of law, and that managers of the four bottling plants had conspired
with the paramilitaries to intimidate and help eliminate the union
members. 173 The court applied the joint action test to the relationship
between the paramilitaries and the defendants, which requires that a
plaintiff show a conspiracy between the private and state actors. 174

Additionally, as noted above, the court chose to impose a heightened
pleading standard, essentially requiring plaintiffs to prove the existence of
the conspiracy in their complaint. 175  The application of a heightened
pleading standard to plaintiffs' claims is especially significant because the
court determined that a failure to show a conspiracy was equivalent to
lacking a colorable claim for a violation of the law of nations, thus stripping
the court of subject matter jurisdiction. 176

The court examined the four complaints in which plaintiffs alleged that
the defendants "affirmatively acted to benefit from the civil war [in
Colombia] by making arrangements to have the paramilitaries target their

human rights violations against a Guatemalan labor union, emphasizing that "' [s]ome
minimal pleading standard does exist"' and that "'[p]leadings must be something more than
an ingenious academic exercise in the conceivable."' Id. (citations omitted).

171. Sinaltrainal, 474 F. Supp. 2d at 1287. The court in Sinaltrainal acknowledged the
Supreme Court's disapproval of heightened pleading standards, but observed that "it appears
that the heightened pleading standard in the context of certain cases ... is still the law of this
Circuit." Id. at 1286. Specifically, the court was referring to the Eleventh Circuit's
"stringent standard" for conspiracy cases, as expressed in Fullman v. Graddick, 739 F.2d
553, 556-57 (11th Cir. 1984), which states that, in "conspiracy actions, courts have
recognized that more than mere conclusory notice pleading is required." Id at 556.

172. Sinaltrainal, 474 F. Supp. 2d at 1276.
173. Id. at 1278.
174. Id. at 1292.
175. See id. at 1287 ("After careful deliberation, this Court concludes that it is appropriate

to require some heightened pleading standard when determining whether the complaints in
the instant cases sufficiently plead facts showing that Defendants violated the law of
nations."); see also supra notes 168-71 and accompanying text.

176. Sinaltrainal, 474 F. Supp. 2d at 1287. The Sinaltrainal court conflated Rules
12(b)(1) and 12(b)(6), finding that "it appears that the ability of a plaintiff to state a claim
under the ATCA, a jurisdictional statute, has some bearing on the process of determining
whether subject matter jurisdiction exists for 12(b)(1) purposes." Id. at 1285.
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