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INTERPRETING CONGRESSIONAL SILENCE:
CAFA'S JURISDICTIONAL BURDEN OF PROOF IN

POST-REMOVAL REMAND PROCEEDINGS

Jeffrey L. Roether*

INTRODUCTION

According to the Senate Judiciary Committee, abuses of the class action
device by aggressive lawyers and lenient state judges have "undermine[d]
the national judicial system, the free flow of interstate commerce, and the
concept of diversity jurisdiction as intended by the framers of the United
States Constitution."' In response, Congress passed the Class Action
Fairness Act of 2005 (CAFA) in a stated attempt to reestablish the "fair and
prompt" resolution of class actions. 2 CAFA attempted to achieve this end
by broadening the federal judiciary's ability to hear large class actions,
making significant modifications to both statutory law and judge-made
federal precedent on subject matter jurisdiction and removal.3

Soon after CAFA's February 2005 enactment, many district courts found
that CAFA had the potential to alter more than its text explicitly provided.
CAFA did not contain a statutory provision that disturbed the long-standing
rule that a party attempting to remove a state action to federal court bears
the burden of establishing federal subject matter jurisdiction. However,
portions of the Senate Judiciary Committee's Report and the House
Sponsor's Statement explicitly express the intent to change the common
law rule and instead require an objecting plaintiff to demonstrate that
applicable jurisdictional requirements are unfulfilled.4

This Note concludes that the congressional statements did not shift the
burden of establishing diversity jurisdiction to class plaintiffs as part of
CAFA's effort to favor federal jurisdiction. This Note argues that a court

* J.D. Candidate, 2008, Fordham University School of Law. I would like to thank Professor
Marc Arkin for her insight and guidance.

1. Class Action Fairness Act of 2005, Pub. L. No. 109-2, § 2, 119 Stat. 4, 5 (to be
codified in scattered sections of 28 U.S.C.).

2. See id. § 2(b) ("The purposes of this Act are to-(I) assure fair and prompt
recoveries for class members with legitimate claims; (2) restore the intent of the framers of
the United States Constitution by providing for Federal court consideration of interstate
cases of national importance under diversity jurisdiction; and (3) benefit society by
encouraging innovation and lowering consumer prices.").

3. See infra Part I.B.2.
4. See infra Part I.B.2.d.
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hearing this issue should follow the U.S. Supreme Court's guidance in
Shannon v. United States5 and refuse to treat as binding authority
statements within a statute's legislative history that are not linked to
specific enacted text.6 A contrary result would be a precedent allowing
interested parties to undermine the lawmaking process by surreptitiously
inserting statements into a bill's legislative history to manipulate statutory
interpretation by the judiciary. 7 In addition, this Note argues that in the
interests of judicial efficiency the burden of proof should remain on the
proponent of the federal forum. 8

Part I of this Note discusses the background rules governing subject
matter jurisdiction and removal prior to the Class Action Fairness Act. It
then examines the changes that CAFA made to class action litigation with
particular attention toward federal subject matter and removal jurisdiction.
Part I also discusses the different theories regarding the proper use of
legislative history in statutory interpretation. Part II reviews federal court
opinions that have decided the issue of which party bears the risk of non-
persuasion in a remand action after removal. Part III advocates for the
continued use of the traditional rule despite evidence in the legislative
history of the Judiciary Committee's intent to the contrary.

I. THE SCOPE OF CAFA's MODIFICATIONS OF CLASS ACTION PROCEDURE

This part provides the necessary background information to understand
the disagreement over which party should bear the burden of proving
CAFA's diversity requirements on a motion to remand after removal. Part
L.A introduces the law pertinent to diversity jurisdiction of class actions
prior to CAFA's enactment, including removal and the burden of proof.
Part I.B examines CAFA's impact on class action procedure in response to
the congressional finding of widespread abuse of class actions in state
courts. Part I.C compares the subjective and objective theories of statutory
interpretation and concludes with an analysis of the Supreme Court's recent
treatment of legislative history in the interpretive process.

A. Jurisdiction over Class Actions Prior to CAFA

The following subsections focus on the federal judiciary's ability to hear
class actions prior to CAFA's enactment. Part I.A. 1 introduces basic
principles of federal diversity jurisdiction. Part I.A.2 describes the
procedure governing the removal of diversity actions. Part I.A.3
summarizes the traditional burden of proving subject matter jurisdiction.

5. 512 U.S. 573 (1994).
6. See infra Part III.A.
7. See infra Part III.B.
8. See infra Part III.C.
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2007] CAFA 'S JURISDICTIONAL BURDEN OF PROOF

1. Original Diversity Jurisdiction

It is "a fundamental tenet of American jurisprudence" that federal courts
are courts of limited jurisdiction. 9 Federal courts may hear only cases
within both the grant of Article III of the Constitution and a congressional
statutory grant of jurisdiction.' 0 For example, to provide a forum for
plaintiffs who seek to vindicate federal rights, pursuant to Article 111,11
Congress conferred on the "district courts... original jurisdiction of all
civil actions arising under the Constitution, laws, or treaties of the United
States."

12

Congress has no duty to grant federal subject matter jurisdiction to the
full limits authorized by Article III, but is free to "establish priorities for the
allocation of judicial resources" and leave some controversies to the
states. 13 For example, in the Judiciary Act of 1789, Congress created
diversity jurisdiction pursuant to the constitutional grant of federal judicial
power over "[c]ontroversies ... between [c]itizens of different [s]tates."' 14

However, Congress did not authorize federal jurisdiction over all
controversies between citizens of different states. Instead, to prevent a
flood of minor disputes from entering the federal forum, it limited the reach
of federal courts with a $500 minimum amount in controversy
requirement.' 5 Moreover, in 1806, the Supreme Court further limited
diversity jurisdiction in Strawbridge v. Curtiss, interpreting the Federal

9. Verlinden B.V. v. Cent. Bank of Nigeria, 647 F.2d 320, 321 (2d Cir. 1981), rev'd on
other grounds, 461 U.S. 480 (1983).

10. See Delaware v. Van Arsdall, 475 U.S. 673, 692 (1986) ("In origin and design,
federal courts are courts of limited jurisdiction; they exercise only the authority conferred on
them by Art. III and by congressional enactments pursuant thereto."); In re Morrissey, 717
F.2d 100, 102 (3d Cir. 1983) ("United States district courts are courts of limited jurisdiction
and Congress, as allowed by the Constitution, must expressly grant them the power and
authority to hear and decide cases."); see also 13 Charles Alan Wright, Arthur R. Miller &
Edward H. Cooper, Federal Practice and Procedure: Jurisdiction and Related Matters § 3522
(2d ed. 1984).

11. See U.S. Const. art. III, § 2, cl. 1 ("The judicial Power shall extend to all Cases, in
Law and Equity, arising under this Constitution, the Laws of the United States, and Treaties
made, or which shall be made, under their Authority .....

12. 28 U.S.C. § 1331 (2000).
13. Carlson v. Green, 446 U.S. 14, 36 (1980); see Sheldon v. Sill, 49 U.S. (8 How.) 440,

449 (1850) ("The political truth is, that the disposal of the judicial power (except in a few
specified instances) belongs to Congress; and Congress is not bound to enlarge the
jurisdiction of the Federal courts to every subject, in every form which the Constitution
might warrant." (internal quotation marks omitted)).

14. U.S. Const. art. III, § 2, cl. 1; see Judiciary Act of 1789, ch 20, § 11, 1 Stat. 73, 78
(codified as amended at 28 U.S.C. § 1332 (2000)) (granting diversity jurisdiction to the
Article III courts).

15. See Judiciary Act of 1789 § 11 ("[T]he circuit courts shall have original cognizance,
concurrent with the courts of the several States, of all suits of a civil nature at common law
or in equity, where the matter in dispute exceeds, exclusive of costs, the sum or value of five
hundred dollars, and.., the suit is between a citizen of the State where the suit is brought,
and a citizen of another State.").
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Judiciary Act of 1789 to require complete diversity of citizenship between
the parties. 16

Numerous congressional amendments have changed the scope of federal
diversity jurisdiction over time. 17 Section 1332(a) of 28 U.S.C. currently
grants federal district courts original jurisdiction over any civil action
(including class actions) in which the parties are completely diverse' 8 and
the amount in controversy exceeds $75,000.19 The diversity statute does
not differentiate class actions from other civil actions; instead the federal
judiciary developed rules to apply the relatively simple requirements of
section 1332 to the more complex structure of a class action. For class
actions pled under section 1332, the citizenship of putative class members
is ignored; only the named plaintiffs are considered in assessing the
complete diversity requirement. 20 Moreover, prior to 2005, each class
member (not merely the class representatives) was required to satisfy
independently the $75,000 amount in controversy. 21

2. Removal Jurisdiction in Diversity Actions

The plaintiff is the master of her complaint and can therefore file her case
in state court without giving any thought to whether the case could satisfy

16. Strawbridge v. Curtiss, 7 U.S. (3 Cranch) 267, 267 (1806). The U.S. Supreme Court
has long interpreted this to require "complete diversity," meaning that all plaintiffs must be
citizens of different states than all defendants. See State Farm Fire & Cas. Co. v. Tashire,
386 U.S. 523, 530-31 (1967) ("[The Supreme] Court held that the diversity of citizenship
statute required 'complete diversity': where co-citizens appeared on both sides of a dispute,
jurisdiction was lost.").

17. 13B Wright, Miller & Cooper, supra note 10, § 3601 (discussing congressional
amendments to diversity jurisdiction).

18. Section 1332 creates diversity jurisdiction over cases between citizens of different
states or between citizens of a state of the United States and a citizen of a foreign state. 28
U.S.C. § 1332(a)(1)-(2) (2000).

19. See id. § 1332(a).
20. See Snyder v. Harris, 394 U.S. 332, 340 (1969) ("[I]f one member of a class is of

diverse citizenship from the class' opponent, and no nondiverse members are named parties,
the suit may be brought in federal court even though all other members of the class are
citizens of the same State as the defendant and have nothing to fear from trying the lawsuit
in the courts of their own State.").

21. Zahn v. Int'l Paper Co., 414 U.S. 291, 301 (1973). Prior to 2005, circuit courts had
been split over whether 28 U.S.C. § 1367(a) overruled Zahn by granting supplemental
jurisdiction over claims that are part of the same case or controversy. Compare Rosmer v.
Pfizer Inc., 263 F.3d 110, 114 (4th Cir. 2001) (holding that supplemental jurisdiction
overruled Zahn and applies to diversity class actions), with Trimble v. Asarco, Inc., 232 F.3d
946, 961-62 (8th Cir. 2000) (holding that all putative class members must individually
satisfy the federal amount in controversy). However, several months after the enactment of
the Class Action Fairness Act of 2005 (CAFA), the Supreme Court resolved the split and
held that § 1367 overruled Zahn and confers federal jurisdiction over additional plaintiffs
who fail to satisfy the minimum amount-in-controversy requirement, as long as "the other
elements of jurisdiction are present and at least one named plaintiff in the action satisfies the
amount-in-controversy requirement." Exxon Mobil Corp. v. Allapattah Servs., Inc., 125 S.
Ct. 2611, 2615 (2005).

2748 [Vol. 75



2007] CAFA 'S JURISDICTIONAL BURDEN OF PROOF

federal diversity jurisdiction.22 The defendant has no constitutional right to
remove a case to federal court, 23 but Congress has authorized removal
under certain situations. Class actions pled under section 1332, like other
civil actions, can be removed from state court via 28 U.S.C. §§ 1441, 1446,
and 1447. These provisions permit defendants to remove most civil actions
meeting the diversity requirements originally brought in state court.24

However, due to several exceptions to the removal statutes, 25 "diversity
jurisdiction in removal cases [is] narrower than if the case were originally
filed in federal court by the plaintiff. '26 For instance, removal of a diversity
jurisdiction action is unavailable if any defendant "is a citizen of the State
in which [the] action is brought. '27 In addition, a multi-defendant case can
be removed to federal court only if all defendants consent to removal. 28

Furthermore, unlike cases removable under federal question jurisdiction,
diversity actions cannot be removed to a district court more than one year
after their commencement in state court.29

3. The Burden of Establishing Subject Matter Jurisdiction

Whether a civil action is filed in federal court in the first instance or
arrives by removal, federal courts are under a constant duty to respect the
powers reserved to the states by refusing to adjudicate cases outside of the
jurisdictional bounds established by Congress. 30 To help fulfill that duty,

22. Hurt v. Dow Chem. Co., 963 F.2d 1142, 1145 (8th Cir. 1992) (noting that the
plaintiff had the right to file in state court even though the diversity requirements were
fulfilled).

23. Martin v. Hunter's Lessee, 14 U.S. (I Wheat.) 304, 349 (1816) (noting that the
power of removal is not to be found in express terms in any part of the constitution" and

therefore it is subject to complete legislative control).
24. See 28 U.S.C. § 1441(b) (2000). Removal procedure is governed by 28 U.S.C. §§

1446 and 1447.
25. See, e.g., 28 U.S.C. § 1445(c) (creating the workmen's compensation exception); §

1446(b) (creating a one-year limit on removal of diversity actions).
26. Hurt, 963 F.2d at 1145; see also Ziegler v. Champion Mortgage Co., 913 F.2d 228,

230 (5th Cir. 1990) ("Substantively, the scope of removal jurisdiction can be narrower than
that of subject matter jurisdiction.").

27. 28 U.S.C. § 1441(b).
28. See Chicago, Rock Island & Pac. Ry. Co. v. Martin, 178 U.S. 245, 248 (1900)

(requiring the consent of all defendants to remove); Harper v. AutoAlliance Int'l, Inc., 392
F.3d 195, 201 (6th Cir. 2004) ("The rule of unanimity requires that in order for a notice of
removal to be properly before the court, all defendants who have been served or otherwise
properly joined in the action must either join in the removal, or file a written consent to the
removal." (internal quotation marks omitted)).

29. 28 U.S.C. § 1446(b). Generally, a notice of removal must be filed in the district
court within thirty days of service of the initial state pleadings. Id. However, if the case is
not removable at the time of the initial state court pleading, all cases (except those conferring
jurisdiction under section 1332) may be removed within thirty days of the date of the event
that made the case removable. Id.

30. See 13 Wright, Miller, & Cooper, supra note 10, § 3522. Even if the parties do not
dispute the existence of subject matter jurisdiction, federal trial and appellate courts are
bound to find the lack of their own (or the lower court's) subject matter jurisdiction on their
own motion. See Arbaugh v. Y & H Corp., 126 S. Ct. 1235, 1244 (2006) ("[All federal
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courts have established procedures to ensure that a case falls properly
within their subject matter jurisdiction. For example, a federal court must
always presume that subject matter jurisdiction is lacking until the contrary
is affirmatively demonstrated.31 In the complaint, the plaintiff must plead
facts showing the existence of subject matter jurisdiction.32 Moreover, if
the jurisdictional facts in the complaint are disputed, the Supreme Court has
placed the burden on the plaintiff seeking to invoke the power of the federal
court to demonstrate the existence of subject matter jurisdiction.33

Courts have developed similar rules when a party attempts to remove a
case from state court. If removal is contested, the removing party, who in
this case is the defendant, carries the initial burden of establishing subject
matter jurisdiction since it is the one seeking federal court power.34 If the
removing party successfully establishes that the federal court had original
jurisdiction over the plaintiffs claim, then the burden of proof shifts to the
proponent of remand to show that the claim falls under an express statutory
exception to removal. 35

courts] have an independent obligation to determine whether subject-matter jurisdiction
exists, even in the absence of a challenge from any party."); Pac. Towboat & Salvage Co. v.
Interstate Commerce Comm'n, 620 F.2d 727, 729 (9th Cir. 1980) (noting that
"jurisdiction... under Article III is always open to inquiry upon the court's own motion").

31. See Grace v. Am. Cent. Ins. Co., 109 U.S. 278, 283 (1883) ("As the jurisdiction of
the circuit court is limited... the presumption is that a cause is without its jurisdiction
unless the contrary affirmatively appears."); Memphis Am. Fed'n of Teachers, Local 2032 v.
Bd. of Educ. of Memphis City Schools, 534 F.2d 699, 701 (6th Cir. 1976) ("It was
inappropriate for the District Court to assume the existence of jurisdiction and then to
proceed to decide the merits of this case. Without a finding that there is federal jurisdiction
over a particular claim for relief the federal courts are without power to proceed.").

32. See Fed. R. Civ. P. 8(a) ("A pleading which sets forth a claim for relief.., shall
contain.., a short and plain statement of the grounds upon which the court's jurisdiction
depends, unless the court already has jurisdiction and the claim needs no new grounds of
jurisdiction to support it .... ); see also McNutt v. Gen. Motors Acceptance Corp., 298 U.S.
178, 182, 189 (1936) ("It is incumbent upon the plaintiff properly to allege the jurisdictional
facts, according to the nature of the case.... He must allege in his pleading the facts
essential to show jurisdiction.").

33. Thomson v. Gaskill, 315 U.S. 442, 446 (1942) ("[I]f a plaintiffs allegations of
jurisdictional facts are challenged by the defendant, the plaintiff bears the burden of
supporting the allegations by competent proof."); McNutt, 298 U.S. at 189 ("If [the
plaintiffs] allegations of jurisdictional facts are challenged by his adversary in any
appropriate manner, he must support them by competent proof.").

34. See Wilson v. Republic Iron & Steel Co., 257 U.S. 92, 97 (1921) ("[T]he petitioning
defendant must take and carry the burden of proof, he being the actor in the removal
proceeding."); Williams v. Best Buy Co., 269 F.3d 1316, 1319 (1 1th Cir. 2001) ("Because
this case was originally filed in state court and removed to federal court by [the defendant],
[the defendant] bears the burden of proving that federal jurisdiction exists."); Gaus v. Miles,
Inc., 980 F.2d 564, 566 (9th Cir. 1992) ("The 'strong presumption' against removal
jurisdiction means that the defendant always has the burden of establishing that removal is
proper.").

35. See Breuer v. Jim's Concrete of Brevard, Inc., 538 U.S. 691, 698 (2003)
("(W]henever the subject matter of an action qualifies it for removal, the burden is on a
plaintiff to find an express exception.").

[Vol. 752750
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could expect that CAFA would be applied in conjunction with the existing
rule to place the burden on the moving party.260

The court acknowledged that CAFA's provisions broadened federal
jurisdiction over certain types of class actions. However, the court was not
convinced that a general legislative intent to broaden the federal judiciary's
ability to adjudicate class actions overrules every common law principle
that previously impeded removal. Instead, the court "conclude[d] that...
Congress carefully inserted into the legislation the changes it intended and
did not mean otherwise to alter the jurisdictional terrain." 261

b. Eleventh Circuit Refines the Standard for CAFA's Statutory
Exceptions-Evans v. Walter Industries, Inc. and Miedema v. Maytag Corp.

The Eleventh Circuit first addressed the issue of which party should bear
the burden of proving CAFA's jurisdictional requirements in a remand
action in Evans v. Walter Industries, Inc.262 In Evans, the plaintiffs filed a
class action complaint in the Circuit Court of Calhoun County, Alabama,
alleging property damage arising from the defendants' release of waste over
a period of eighty-five years. 263 Four defendants removed the case to
federal court, and the plaintiffs promptly moved to remand, arguing that the
case fell within CAFA's local controversy exception.264 The district court
held that the case did fall within the local controversy exception, and
therefore remanded the case to the state court; the defendants appealed. 265

The court's discussion of the issue was limited. Citing Brill, the court
simply stated, without any further analysis, that "CAFA does not change the
traditional rule that the party seeking to remove the case to federal court
bears the burden of establishing federal jurisdiction."266 However, the court
still faced the dispute over which party should bear the burden of
establishing the local controversy exception after CAFA's basic
requirements for removal to federal court already had been fulfilled.
Neither Brill nor Abrego Abrego involved a removing defendant that
fulfilled its burden of proving CAFA's preliminary jurisdictional
requirements, so the Evans court faced a question of first impression.267

260. See id. ("[lit is not only appropriate but also realistic to presume that Congress was
thoroughly familiar with these unusually important precedents from this and other federal
courts and that it expected its enactment to be interpreted in conformity with them." (citing
Cannon v. Univ. of Chi., 441 U.S. 677, 696-99 (1979))).

261. Id. at 684-85.
262. 449 F.3d 1159 (1 1th Cir. 2006).
263. Id. at 1161.
264. Id.; see supra notes 113-15 and accompanying text.
265. Evans, 449 F.3d at 1161.
266. Id. at 1164.
267. See id. at 1165 ("No other Circuit appears to have addressed the specific question of

which party should bear the burden of proof on CAFA's local controversy exception....
Thus, we address as a question of first impression the issue of who bears the burden of
proving the local controversy exception, once the removing defendants have proved the

2782 [Vol. 75



2007] CAFA 'S JURISDICTIONAL BURDEN OF PROOF

The court followed the pre-CAFA, common law rule that "when a party
seeks to avail itself of an express statutory exception to federal
jurisdiction.., the party seeking remand bears the burden of proof with
regard to that exception." 268 Therefore, the court held that "plaintiffs bear
the burden of proving the local controversy exception to the jurisdiction
otherwise established. '269 Subsequently, the court found that the plaintiffs
had not fulfilled the burden of proving that their case should be heard in
state court under the local controversy exception and therefore reversed the
decision of the district court.2 70

In Miedema v. Maytag Corp.,271 the Eleventh Circuit expanded on Evans
and held that CAFA did not alter the traditional rule that the moving party
bears the burden of proving subject matter jurisdiction. In October 2005,
plaintiff filed a class action complaint in a Florida state court, alleging
defects in various appliances manufactured by the defendant. 272 The
defendant quickly removed the case to the Southern District of Florida,
under CAFA, claiming that the parties were diverse and the case involved
over 100 plaintiffs for an aggregate amount in controversy over
$5,000,000.273 The District Court for the Southern District of Florida
granted the plaintiffs subsequent motion to remand, finding that in the face
of uncertainty over the true amount in controversy, it must resolve all doubt
in favor of remand. 274 The defendant appealed to the Eleventh Circuit,
arguing, inter alia, that CAFA's "legislative history expresses a clear intent
to require that an objecting plaintiff demonstrate removal was improvident,
i.e., that all applicable jurisdictional requirements were not met. ''275

The court quickly rejected this argument. First, the court cited Brill,
Abrego Abrego, and its own jurisprudence in Evans, to support this
stance.276 The court then explained that the plaintiff's argument was flawed
because (as similarly stated by the Supreme Court in Allapattah277)
legislative history can be used only to interpret ambiguous statutory
language. 278 Hence, the court claimed "no authority" to adopt plaintiffs

amount in controversy and the minimal diversity requirement, and thus have established
federal court jurisdiction under § 1332(d)(2).").

268. Id. at 1164 (quoting Breuer v. Jim's Concrete of Brevard, Inc., 538 U.S. 691, 697-98
(2003)); see supra note 35 and accompanying text.

269. Evans, 449 F.3d at 1165.
270. Seeid. at 1166-68.
271. 450 F.3d 1322 (1 1th Cir. 2006).
272. Id. at 1324.
273. Id. at 1325.
274. Id.
275. Id. at 1327.
276. Id. at 1328.
277. See supra notes 181-83 and accompanying text.
278. See id. ("[T]his Circuit previously explained that [w]hile a committee report may

ordinarily be used to interpret unclear language contained in a statute, a committee report
cannot serve as an independent statutory source having the force of law." (internal quotation
marks and emphasis omitted)).
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position and thereby "enforce principles gleaned solely from legislative
history that has no statutory reference point."'279

The court acknowledged that Congress clearly intended to expand federal
jurisdiction, but refused to accept that a general intent to facilitate removal
of class actions to federal courts effectively overruled every common-law
principle that favors the plaintiff on a motion to remand. The court
reasoned that since CAFA overruled particular aspects of established
common law and kept others intact, clearly Congress knew of the existing
law, and if it wished to change the burden of proof, it would have stated so
within the text of CAFA.280 The court also cast doubt on the efficiency of
the plaintiff s proposed standard, writing in a footnote,

Notably, the standards urged by Maytag would leave courts with lingering
doubts about the existence of subject matter jurisdiction. The mere fact
that a plaintiff failed to prove that subject matter jurisdiction did not exist,
for example, would not necessarily mean that subject matter jurisdiction
did exist. As a result, class actions could conceivably proceed through
removal, an initial 28 U.S.C. § 1453(c) appeal, discovery, and perhaps
even summary judgment or trial before it became apparent that subject
matter jurisdiction was in fact lacking. Such a result is difficult to
reconcile with CAFA's apparent concern for the swift resolution of
disputes over federal jurisdiction, as evidenced by the 7-day and 60-day
deadlines imposed by § 1453(c). 281

After concluding that the burden was correctly placed on Maytag by the
district court, the Miedema court found that there was still "great
uncertainty" over the amount in controversy. 282  The court therefore
affirmed the trial court's decision to remand the case to state court.283

III. CAFA DID NOT SHIFT THE BURDEN OF PROOF ON A MOTION TO

REMAND TO THE PLAINTIFFS

Part III.A of this Note argues that, under Supreme Court precedent, the
statements from CAFA's legislative history that direct federal judges to
place the burden on the plaintiff during a motion to remand do not carry the
force of law. Part III.B posits that providing authority to legislative history
with no statutory reference point would create a means for interested parties
to undermine the lawmaking process. Part III.C argues that the burden of

279. Id. (internal quotation marks omitted). In a similar vein, the court rejected
defendant's argument that any doubts over the amount in controversy should be resolved in
favor of finding jurisdiction. Id. at 1328-29. The court found the statements in CAFA's
legislative history insufficient, standing alone, to justify departure from the well-established
rule of construing the removal statutes strictly and erring on the side of remand. Id.

280. See id. at 1329 ("While the text of CAFA plainly expands federal jurisdiction over
class actions and facilitates their removal, we presume that Congress legislates against the
backdrop of established principles of state and federal common law, and that when it wishes
to deviate from deeply rooted principles, it will say so." (internal quotation marks omitted)).

281. Id. at 1330 n.8.
282. Id. at 1332.
283. Id.

2784 [Vol. 75



2007] CAFA 'S JURISDICTIONAL BURDEN OF PROOF

proving CAFA's diversity requirements should remain on the proponent of
federal jurisdiction to constrain properly the limited power given to federal
courts and promote judicial efficiency. For these reasons, federal courts
should follow the U.S. Courts of Appeals and place the burden of proving
CAFA's diversity requirements on the proponent of federal jurisdiction.

A. 'Naked' Legislative History Is Not Enough to Switch the Burden of
Proof

It is a "near-canonical" rule that the proponent of federal jurisdiction
bears the burden of proving the existence of subject matter jurisdiction, 284

and CAFA does not address the burden issue within its statutory text.285

However, the almost identical statements within the Senate Judiciary
Committee Report and the House Sponsor's Statement clearly suggest that,
under CAFA, the burden should be placed on the proponent of remand to
demonstrate that removal was improper. 286 Several district courts have
accorded too much authority to these congressional statements and placed
the burden of proving CAFA's diversity requirements after removal on the
plaintiff.287 However, since Judge Easterbrook's decision in Brill, the vast
majority of courts have held that CAFA did not affect the long-standing
rule that the proponent of federal jurisdiction bears the burden of
establishing the diversity requirements. 288

Considering its recent decisions, the U.S. Supreme Court would most
likely agree with the U.S. Courts of Appeals that have ruled on the issue.
Despite its frequent practice of consulting legislative history, the Supreme
Court has recently used a more objective approach to statutory
interpretation, requiring ambiguity within the statutory text before the
legislative history can be consulted. 289 Some intentionalists have argued
that if a statute's legislative history addresses an issue that has no textual
reference point, then the statute is ambiguous, and the court should consult
the legislative history to glean congressional intent.290 In fact, a group of
commentators have interpreted Corning Glass Works v. Brennan to allow
the district court to consult the legislative history to discern a statute's
burden of proof when the enacted text is silent on the issue.291 Their
analysis is misguided. The Court in Brennan never established a clear
standard-it never explained the reasoning behind its method of statutory
interpretation and also relied in part on the burden allocation of similar
statutes.292 On the other hand, in Shannon v. United States, the court

284. See supra notes 30-35, 258 and accompanying text.
285. See supra Part I.B.2.d.
286. See supra notes 136-38 and accompanying text.
287. See supra Part II.A.
288. See supra Part II.B.2.
289. See supra notes 177-83 and accompanying text.
290. See supra note 185 and accompanying text.
291. See supra notes 222-25 and accompanying text.
292. See supra note 189 and accompanying text.
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unambiguously stated that legislative history should not be accorded any
authority when it is unconnected to enacted text.293 The Court refused to
impose certain principles from the IDRA's legislative history, stating that
"courts have no authority to enforce a principle gleaned solely from
legislative history that has no statutory reference point. '294 The Court
acknowledged the ongoing debate between jurists regarding the proper use
of legislative history in statutory interpretation, but opined that neither
group could reasonably accord authority to the legislative history in this
type of situation because it would eliminate the importance of the enacted
statutory text "as a guide in the interpretative process. '295  Since the
circumstances in Shannon were nearly identical to CAFA's burden issue,
there is no reason to believe that the Court would depart from this reasoning
and defer to the statements within CAFA's legislative history.

With CAFA, Congress clearly intended to eliminate many of the
impediments that allowed plaintiffs' attorneys to keep large class actions in
the more favorable state courts.296 It expanded diversity jurisdiction over
class actions and did away with many of the restrictions on removal. 297

Placing the burden of proving CAFA's diversity requirements on the
plaintiff during a motion to remand would also broaden federal jurisdiction,
although minimally. When the class size or amount in controversy is
ambiguous, a class action would remain in federal court until plaintiffs
could make an affirmative showing that removal was improvident.

However, it is assumed that Congress is aware of the pertinent law in the
area that it is legislating.298 It can choose to overrule some principles and
leave others untouched to reach a desired end. Likewise, CAFA's general
intent to facilitate removal should not effectively overrule every common
law principle (e.g., the burden of proving diversity jurisdiction) that favors
a defendant on a motion to remand. Considering CAFA's broad expansion
of class action diversity jurisdiction and relaxation of the removal
requirements, it is unnecessary to switch the burden to the proponent of
remand in order to accomplish CAFA's "purpose" of eliminating abuses
through the federalization of interstate class actions. In fact, commentators
have noticed that the changes made to federal procedure by CAFA's
statutory text were adequate to accomplish the goal of broadening federal
jurisdiction over class actions.2 99 Such thorough reformation of class action

293. See supra notes 195-98 and accompanying text.
294. Shannon v. United States, 512 U.S. 573, 584 (1994); see supra note 198 and

accompanying text.
295. Shannon, 515 U.S. at 583; see supra note 197 and accompanying text.
296. See supra notes 69-74, 101-33 and accompanying text.
297. See supra Part I.B.2.a-b.
298. See supra note 257 and accompanying text.
299. See Peter Geier, CAFA a Year Later? Not So Bad: Plaintiffs' Fears of Tort Reform

Fading, Nat'l L.J., Mar. 6, 2006, at 1 (finding that CAFA has been relatively successful at
bringing more class actions into federal court and shutting down "magnet courts").
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procedure evidences that Congress thoughtfully put to text the changes that
it intended to make and intentionally omitted mention of all other issues.

B. Providing Authority to Statements Within a Statute's Legislative History
with No Textual Reference Point Would Undermine Congress's Lawmaking

Function

Typically, committee reports and sponsors' statements have been treated
as the most reliable indicia of congressional intent.300 With nearly identical
statements within the Senate Judiciary Committee Report and the House
Sponsors' Statements, many intentionalists would surely conclude that at
least some members of Congress intended to place the burden of proving
CAFA's diversity requirements on the plaintiff during a motion to
remand.30 1 However, Justice Scalia has frequently argued that legislative
history is wholly unreliable because statements often are inserted at the
request of lobbyists or other interested parties to manipulate judicial
construction.30 2 This argument does not seem very compelling when a
judge chooses to consult legislative history to glean the meaning of an
ambiguous portion of the statutory text. It seems unlikely that an interested
party would seek to insert biased statements into the legislative history to
affect the judicial interpretation of a portion of the statutory text that has yet
to be deemed ambiguous by the judiciary. Such efforts would be highly
speculative and limited to manipulating the reading of the already enacted
statutory language. It could not introduce new elements that are not
addressed in the enacted text, e.g., the burden of proving CAFA's diversity
requirements.

On the other hand, Scalia's argument seems particularly relevant if
judges were to provide authority to statements within the legislative history
as if they had the force of law. If a legislator cannot find support on a
particular issue related to the legislation at hand, he could attempt to insert
statements into a committee report that purport to reflect congressional
intent, but actually promote his failed legislation. Indeed, Justice Scalia has
noted that committee reports are not always drafted carefully to reflect true
congressional intent, but statements are often inserted "at best by a
committee staff member on his or her own initiative, and at worst by a
committee staff member at the suggestion of a lawyer-lobbyist. '30 3

Therefore, it is worth noting that many have perceived the push for class
action reform, including CAFA, as a political maneuver designed to reduce
the legal liability of large corporations. 304 Obviously, business lobbyists
had incentive to encourage legislators to broaden federal jurisdiction over
class actions as widely as possible. Congress suggested that federal courts

300. See supra notes 152-65 and accompanying text.
301. See supra notes 136-38 and accompanying text.
302. See supra notes 172-74 and accompanying text.
303. Blanchard v. Bergeron, 489 U.S. 87, 98 (1989) (Scalia, J., concurring).
304. See supra notes 44-46 and accompanying text.
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are less likely to certify classes, which limits potential liability.30 5 There is
no evidence that a Congressman disingenuously inserted the statements
regarding CAFA's burden of proof at the request of political forces, but a
situation in which the statement is unconnected to any statutory text
presents the greatest risk of abuse. When legislative history is unconnected
to the statutory text, however, it is likely impossible to determine if
statements were inserted for a proper purpose. Hypothetically, even if the
pertinent portions of CAFA's legislative history were written in good faith
and the drafters did intend to place the burden of proof on the class
plaintiffs, gleaning law solely from the legislative history would set
meaningful precedent and therefore create an incentive for dishonest
politicians to hide statements within a bill's legislative history in the future.
This would create an unreliable standard in which legislative history holds
as much authority as the enacted statutory text. It would undermine the
constitutionally mandated lawmaking process and provide private interests
a viable method to manipulate the law.

C. Placing the Burden of Proof on the Nonmoving Party Would Not
Promote Judicial Efficiency

Unlike state courts, federal courts have limited power to adjudicate
disputes. 30 6 Since federal courts may hear only the types of cases spelled
out in Article III and further authorized by a statutory grant of Congress,
federal courts have taken caution not to hear cases outside of these limits
and infringe upon the power left to the states. 307 Federal courts have used
burden allocation accordingly. Whether the case is originally filed in
federal court or removed from the state system, placing the initial burden of
proving subject matter jurisdiction on the proponent of the federal forum
forces an affirmative showing of jurisdiction in order to proceed. 30 8

Congress can prioritize judicial resources to fit current needs and amend
the limits of federal subject matter jurisdiction as necessary. 30 9 This can
been seen in the transformation of diversity jurisdiction over the years. It
originally carried a $500 amount-in-controversy requirement, but Congress
has periodically increased the requirement (currently at $75,000) when
monetary inflation imposed a need to limit federal jurisdiction further.310

CAFA was enacted along the same lines. Finding class action abuses in the
state system, Congress broadened federal jurisdiction over large class
actions to help alleviate the problem.311 However, when Congress decides
to broaden or narrow federal jurisdiction, it changes only the range of

305. See supra notes 52-53, 87 and accompanying text.
306. See supra notes 9-10 and accompanying text.
307. See supra note 30 and accompanying text.
308. See supra notes 32-33 and accompanying text.
309. See supra note 13 and accompanying text.
310. See supra notes 15, 17, 19 and accompanying text.
311. See supra Part I.B. 1, 2.b.
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disputes that the federal system can properly adjudicate. It does not alter
the fundamental tenet that federal courts are limited, and hearing a case
outside of those imposed limits still amounts to an unconstitutional
violation of the states' right to settle disputes.

Moreover, it would be a waste of judicial resources if Congress were to
amend CAFA to include a statutory provision that directs a court deciding a
motion to remand to place the burden on the plaintiff to show that
jurisdiction is absent. It would certainly not affect all cases.312 However,
the burden allocation would have a substantial effect on cases where the
class size or amount in controversy is very close to CAFA's thresholds for
diversity jurisdiction. If the burden were on the nonmoving party, a
situation in which a party fails to prove that subject matter jurisdiction does
not exist would not necessarily indicate that subject matter jurisdiction does
exist. Therefore, complicated class action suits in which the potential class
size or the amount in controversy is not immediately apparent may be swept
into federal court only to discover later in the process (possibly during trial)
that subject matter jurisdiction may be lacking. This leads to a clear waste
of judicial resources; the court would be forced to rehash the same
jurisdictional issue to ensure that it is not hearing a case outside of its
jurisdictional bounds. This system would also impose unnecessary delay on
these cases, which does not coincide with CAFA's stated purpose of
ensuring the "fair and prompt" resolution of class actions. 313 Overall, the
process would be more efficient if the court continued to place the initial
burden on the proponent of the federal forum to make an affirmative
showing of diversity jurisdiction in order to proceed.

CONCLUSION

District courts should follow the opinions of the Second, Third, Seventh,
Ninth, and Eleventh Circuits and continue to place the initial burden of
proving CAFA's diversity requirements on the proponent of the federal
forum. CAFA was enacted with a clear intent to broaden the federal
judiciary's ability to adjudicate large class actions. However, a general
intent to facilitate removal coupled with "naked" legislative history is not
enough to overturn the "near-canonical" rule that the proponent of federal
jurisdiction bears the burden of proving the existence of subject matter
jurisdiction. The Supreme Court has clearly stated that principles taken
from the legislative history without any link to the statutory text are to be
given no authority. If courts hold otherwise, they will be wasting judicial

312. For example, in Berry v. American Express Publishing Corp., the court chose to
place the burden of proof on the plaintiff, but that determination did not affect the ultimate
decision on the motion to remand since the court concluded that the potential monetary value
of the requested injunctive relief was completely speculative. See supra notes 206, 212 and
accompanying text.

313. See supra note 47.
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resources and enabling interested parties to undermine the constitutionally
mandated lawmaking process.


