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JUST KEEP SWIMMING

Unlike its treatment of NEPA, the judiciary has not allowed
military exemptions to the ESA through its jurisprudence. In
contrast, the judiciary has served as an enforcing agent of this
legislation. In Tennessee Valley Authority v. Hill, the U.S. Supreme
Court held that "[t]he plain intent of Congress in enacting this statute
was to halt and reverse the trend toward species extinction, whatever
the cost"93 and that the legislative intent behind the section "reveals
an explicit congressional decision to require agencies to afford first
priority to the declared national policy of saving endangered
species."94 The Supreme Court indicated that this clear legislative
intent takes precedence over the traditional discretion of the judiciary
in issuing injunctions. Because of this confining interpretation of the
ESA, the courts have prevented the military from evading the
procedural mandates of the ESA and NEPA by issuing preliminary
injunctions until compliance is met.96 The military has also moved
further in incorporating the aims of the ESA into its culture, including
training exercises.97 However, the courts have still found it necessary
at times to use injunctions and court mandated deadlines to "cajole[]"
the military to comply with the procedures mandated by statute.98

3. Marine Mammal Protection Act

Because marine mammals are "resources of great international
significance," Congress enacted the MMPA "to maintain the health
and stability of the marine ecosystem."99 The Act's primary purpose
was to prevent commercial whaling, but the MMPA affects any

basis, there are no regulations that elaborate on it, and little information is available
as to how it might apply in practice."); see Dycus, supra note 19, at 31; see also Water
Keeper Alliance v. United States Dep't of Def., 271 F.3d 21, 34-35 n.10 (1st Cir. 2001)
(stating that the court will not address the national security exemption to the ESA);
Natural Res. Def. Council v. Evans, 279 F. Supp. 2d 1129, 1188-91 (N.D. Cal. 2003);
Strahan v. Linnon, 967 F. Supp. 581, 619 (D. Mass. 1997).

93. Tenn. Valley Auth. v. Hill, 437 U.S. 153,184 (1978).
94. Id. at 185.
95. Id. at 193-95. But see Weinberger v. Romero-Barcelo, 456 U.S. 305 (1982) for

an illustration of the way the Court ruled when the legislative intent was not so
adamant. An injunction was denied despite violation of environmental legislation. Id.
at 306-07.

96. See Romero-Barcelo v. Brown, 643 F.2d 835, 857-58 (1st Cir. 1981) (stating
that the Navy sidestepped the administrative process by ignoring the statutory
mandate to conduct a biological opinion, but reversed on other grounds); Strahan v.
Linnon, No. 94-11128, 1995 U.S. Dist. LEXIS 21512 (D. Mass. May 19, 1995)
(attached as Appendix II to Strahan, 967 F. Supp. at 609-32) (issuing an injunction
directing the Coast Guard to fulfill the procedural requirements of the ESA).

97. See Eric Montalvo, Comment, Operational Encroachment: Woodpeckers and
Their Congressman, 20 Temp. Envtl. L. & Tech. J. 219, 219-21 (2002) (discussing the
Army training regulations that comply with the environmental legislation in place to
protect the endangered Red-Cockaded Woodpecker).

98. See Strahan, 967 F. Supp. at 608.
99. Marine Mammal Protection Act, 16 U.S.C. § 1361(6) (2000).
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human activity that puts marine mammals in danger. The MMPA
prohibits, with certain exemptions, the taking of marine mammals.'00

The Secretary of Commerce may authorize the incidental taking of
small numbers of marine mammals by harassment within a specified
geographic region if he finds that the harassment will have a negligible
impact on the species or stock.'0 ' If the Secretary does grant such an
exemption, the authorization will also prescribe the permissible
methods of taking, the necessary mitigating measures, and the
monitoring requirements. 0

There were no blanket military exemptions to the MMPA prior to
the enactment of the National Defense Authorization Act. 3 The
military could receive authorization to harass a marine mammal
within 120 days if there was going to be a negligible impact on the
species and the action would not have an unmitigable adverse impact
on the species."°  This exception can be extended." Furthermore,
under the Armed Forces Code, the Pentagon can obtain
accommodations to meet the needs of military readiness and can
appeal adverse decisions directly to the President; however, not one of
the Pentagon's requests for authorization under the law has ever been
denied. 6

C. Possible Frameworks for Assessing the Validity of Military
Environmental Action

While environmental laws offer concrete and practical methods of
negotiating the relationship between national security and the
environment, it is important to examine the frameworks that the
government uses or could use to evaluate government action and
legislation. It is equally important to analyze the underlying principles

100. Id. § 1371(a)(3)(A); Natural Res. Def. Council v. Evans, 279 F. Supp. 2d 1129,
1141 (N.D. Cal. 2003).

101. 16 U.S.C. § 1371(a)(5)(A); Evans, 279 F. Supp. 2d at 1142 ("[T]o receive a
'small take' authorization, an activity must: (i) be limited to a 'specified geographic
region,' (ii) result in the incidental take of only 'small numbers of marine mammals of
a species or population stock,' and (iii) have no more than a 'negligible impact' on
species and stocks."). Harassment is defined as

any act of pursuit, torment, or annoyance which - (i) has the potential to
injure a marine mammal or marine mammal stock in the wild; or (ii) has the
potential to disturb a marine mammal or marine mammal stock in the wild
by causing disruption of behavioral patterns, including, but not limited to,
migration, breathing, nursing, breeding, feeding, or sheltering.

16 U.S.C. § 1362(18)(A).
102. 16 U.S.C. § 1371(a)(5)(B).
103. See Natural Res. Def. Council, Above the Law? The Pentagon Is Taking Aim

at America's Health and Environmental Protections, at
http://nrdc.org/media/pressreleases/030312.asp (last visited Oct. 31, 2004) [hereinafter
Above the Law].

104. Id.
105. Id.
106. Id.
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and objectives and how the government incorporates these
foundational principles in such action and legislation. Examining
these frameworks allows for a deeper understanding of whether these
laws or actions should adapt to new and unforeseen circumstances,
and if so, how these laws or actions should change.

As a preliminary matter, it is important to note that many
environmental laws are adopted as a result of highly public
environmental disasters.107 Because the motivation and foundational
principles behind this type of legislation are a culmination of a visceral
public outcry and reactionary political response, the framework for
adopting legislation in this traditional manner is not necessarily
analytical.

1. Cost-Benefit Analysis

The cost-benefit approach to evaluating political and agency
decisions has been gaining more support throughout the government
over the past few years. l 's In the environmental setting, a cost-benefit
analysis sets "an economic standard for measuring the success of the
government's projects and programs."' 9  It "sets out to do for
government what the market does for business: add up the benefits of
a public policy and compare them to the costs."0

107. See Nicholas J. Johnson, Regulatory Takings and Environmental Regulatory
Evolution: Toward a Macro Perspective, 6 Fordham Envtl. L.J. 557, 558 (1995)
("[M]odern environmental regulation, as characterized principally by the
foundational federal statutes enacted since 1970, covering air, water, and the
landbase, emerged and grew in an atmosphere of emergency."); see also Jay
Schoenfarber, Comment, Capitalizing on Environmental Disasters: Efficient
Utilization of Green Capital, 9 Tul. Envtl. L.J. 147, 150 n.9 (1995) (positing that "It]he
enactment of CERCLA [Comprehensive Environmental Response, Compensation
and Liability Act] legislation, the Clean Air Act, and the Clean Water Act can also be
largely attributed to environmental disasters").

108. See Eric A. Posner, Controlling Agencies with Cost-Benefit Analysis: A
Positive Political Theory Perspective, 68 U. Chi. L. Rev. 1137, 1139 (2001). Posner
points to the Clinton administration's "endorse[ment of a] cost-benefit analysis in a
slightly modified form" while the current Bush administration planned to "strengthen
cost-benefit oversight.... Bills requiring agencies to use a cost-benefit analysis have
been routinely proposed in Congress since 1995," and many bills are interpreted to
allow it. Id. (citations omitted). Posner also discusses recent circuit court decisions
that "reflect a trend toward greater recognition of cost-benefit analysis among the
[judiciary] as an appropriate and possibly even necessary part of the regulatory
process." Id. at 1138; see also Robert V. Percival, Separation of Powers, the Presidency
and the Environment, 21 J. Land Resources & Envtl. L. 25, 42 (2001) ("Despite
vigorous opposition from EPA and the Clinton administration, in March 1995, the
House of Representatives approved legislation that would require all major
regulatory decisions to be justified on the basis of cost-benefit analyses .... ");
Laurence H. Tribe, Constitutional Calculus: Equal Justice or Economic Efficiency?,
98 Harv. L. Rev. 592, 601-02 (1985) (discussing several Supreme Court cases that
utilized a cost-benefit analysis).

109. Frank Ackerman & Lisa Heinzerling, Pricing the Priceless: Cost-Benefit
Analysis of Environmental Protection, 150 U. Pa. L. Rev. 1553, 1556 (2002).

110. Id. at 1557.



FORDHAM LAW REVIEW

Essentially, a cost-benefit analysis looks at the cost of the proposed
action, i.e., the aspects of the action that detract from an overall social
desire, and compares that cost to the benefits of a proposed action,
i.e., the aspects of the action that meet social desires. 1' In order to
reduce these costs and benefits to numbers, economists use a variety
of different valuation methods."2 Once the valuation methods have
determined a numeric value for the commodity, the cost or benefit is
discounted if the effects will be felt by society in the future."3 The
analysis from this point is simple: If the action produces a net social
gain, it should be pursued, and if the action produces a net social loss,
it should not.

2. Constitutive Law Approach

A constitutive framework "calls for society to choose actions
consistent with societal values," taking into account what decisions
reflect about current social values as well as what types of values the
decisions will create in society." 4  A constitutive framework for
evaluating law and governmental action does not make choices
easy.' 5 This is particularly true when two values that society treasures
are in conflict." 6 A constitutive approach requires society not only to
ask which of the two conflicting values society prefers, but also "which
[value] is more strongly implicated by the choice.""' 7 These questions
determine what values society expresses through the choice and what
type of society that choice will form."' While the analysis and choices
made through this approach cannot and will not be "objective" or
"scientific,. . . [society] can reduce the potential for decisionmakers to
indulge their individual biases by ventilating the decisions in public,
requiring (and facilitating) constitutive explanations, and involving
groups representing all sides of the value debate in the
decisionmaking process."' 9

The constitutive approach recognizes that law shapes the essential
qualities of individuals, groups, and communities. 2 Law shapes
technology through the encouragement or discouragement of the
development of new technologies through regulations, subsidies, or

111. Id.
112. See R. Kerry Turner et al., Environmental Economics: An Elementary

Introduction 114-27 (1993) for an overview of various types of valuation models.
113. Ackerman & Heinzerling, supra note 109, at 1559-60.
114. Holly Doremus, Constitutive Law and Environmental Policy, 22 Stan. Envtl.

L.J. 295, 318 (2003).
115. Id. at 339.
116. Id.
117. Id.
118. Id.
119. ld.
120. Id. at 300.
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taxes.121 Law forms public institutions, such as the Council on
Environmental Quality, and determines what principles and values
motivate public actions, such as the consideration of environmental
effects in federal decisions. 12 2  Law shapes individuals and
communities through the opportunities and standards it provides. 123

Law constrains the ways people relate to each other and to their
environment. 24  Most importantly, law shapes values by
communicating society's endorsement of particular values and
reinforcing those values in the present generation. 125 Recognizing that
the law has such an enormous effect on many varied aspects of
society, a constitutive approach asks "whether the law, not only as
written but also as actually implemented, adequately expresses
[society's] consciously adopted values and attitudes. 12 6

To implement a constitutive framework into the government's
decision-making process, decision makers must: (1) articulate core
principles; (2) focus on the future world the law will create and the
impact that the future will have on the core principles; (3) design for
the long term; and (4) provide sufficient flexibility to respond to new
information or changed conditions. 27  The articulation of core
principles is important to a constitutive approach because it allows
decision makers to pursue a broad objective. 128  Therefore, the
consistent values and principles will guide decisions even when
unforeseen circumstances arise.129 Focusing on the future that current
policies create is important to the consistency and stability of the law
and the principles upon which the law is founded.3  Decision makers
need to evaluate whether the current policy facilitates or undermines
the core principles articulated by society.131 Constitutive law also
requires that decision makers plan for the long term. 32 If social values

121. Id. at 302-03. The law may also affect the development of technology "less
directly as a result of the effects of regulatory schemes on incentives to innovate." Id.
at 302.

122. Id. at 304.
123. Id. at 305. For example, the public school system provides at least the

minimum training that society deems children need in order to develop into
productive members of society. Id.

124. Id. at 305-06.
125. Id. at 307.
126. Id. at 343.
127. Id. at 360-78.
128. See id. at 360.
129. Id.
130. See id. at 367. Planning for the future may also include integrating the

precautionary principle. See infra Part III.A.2. The precautionary principle provides
that "when an activity raises potential threats to the environment or human health,
precautionary measures should be taken even if there is scientific uncertainty about
those impacts." Clifford Rechtschaffen, Advancing Environmental Justice Norms, 37
U.C. Davis L. Rev. 95, 112 (2003).

131. Doremus, supra note 114, at 367.
132. Id. at 375.

20041 1305
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are strongly embedded in the law, "[it] assures that short-term
political passions do not distract society from the core principles that
the Constitution embodies.' ' 133 However, the law must also provide
sufficient flexibility to permit it to respond to new information and
changed conditions."M

It is especially important to look at the underlying policies that
influence federal legislation and federal action when society faces
unanticipated circumstances and heightened social anxiety. At these
times, society needs a means to evaluate government decisions quickly
and responsibly, resisting the urge to react impulsively to the most
recent problem, disaster, or tragedy.

D. The Political and Popular Landscape of the Battle over Military
Sonar Testing

The tragic events of September 11, 2001 drastically changed the way
that the country viewed the importance of national security. Focus
shifted to fighting the war on terrorism, and many other domestic
issues, including environmental concerns, became a lesser priority in
the minds of the American populace, the judiciary, and the
legislature.'35 It is against this backdrop that the Department of
Defense proposed the Readiness and Range Preservation Initiative, a
bill that would exempt the military from compliance with the major
federal environmental laws.' 36  The military had been heatedly
advocating for these exemptions in the months prior to the tragic
events of September 11, 2001."

1. The Department of Defense and Environmental Compliance

In 1989, after the conviction of three Department of Defense
("DOD") officials for illegal waste storage and disposal,13 the military
was under tremendous pressure to comply with federal environmental

133. Id.
134. Id. at 375-76.
135. See generally Robert F. Kennedy, Jr., Crimes Against Nature: How George

W. Bush and His Corporate Pals Are Plundering the Country and Hijacking Our
Democracy (2004) (criticizing the Bush administration's environmental record);
Richard Heisler, Note, A Whale of a Tale: NRDC v. U.S. Navy and the Attempt to
Exempt the Exclusive Economic Zone from the National Environmental Policy Act, 10
Sw. J. L. & Trade Am. 125 (2004) (outlining and criticizing the Bush administration's
environmental record, and setting forth Evans as a case study in the Republican effort
to roll back environmental laws).

136. Dep't of Def., Readiness and Range Preservation Initiative (submitted to
Congress on Mar. 3, 2003) (on file with Fordham Law Review); see also National
Security Readiness Act of 2003, H.R. 1835, 108th Cong. (2003); Defense
Transformation for the 21st Century Act of 2003, S. 927, 108th Cong. (2003).

137. See Bethurem, supra note 81, at 117-23.
138. United States v. Dee, 912 F.2d 741 (4th Cir. 1990); see Bethurem, supra note

81, at 114.

1306 [Vol. 73
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laws. Secretary of Defense Dick Cheney issued a memorandum,
declaring that "the Department of Defense [will] be the Federal
leader in agency compliance and protection. We must demonstrate
commitment with accountability for responding to the Nation's
environmental agenda. 139  In response, the DOD made many
improvements in environmental stewardship, focusing many of its
resources on clean-ups from past environmental disasters,140 but also
beginning to integrate environmental planning into its training
programs.

141

Despite improvement in the DOD's approach to the environment,
tension still existed between the military's goals for military
preparedness and the internal and external monitoring and
enforcement imposed on the military by environmental laws. 142 In the
spring of 2001, the DOD brought concerns about the "encroachment"
on military training activities by mandatory compliance with
environmental laws to the legislature. 43 The Government Affairs
Committee in the United States House of Representatives held
hearings on May 9, 2001.'" DOD representatives testified to the
difficulties and limitations imposed by compliance and advocated for
government reforms.145

139. See Bethurem, supra, note 81, at 114 (alteration in original) (quoting Seth
Shulman, Operation Restore Earth, Environment, Mar./Apr. 1993, at 38).

140. Bethurem, supra note 81, at 115.
141. See Dycus, supra note 19, at 2-4; Bethurem, supra note 81, at 116-17. See

generally Montalvo, supra note 97.
142. See Montalvo, supra note 97, at 219-20 (describing the Army's training policies

as they relate to encroachment upon the nest of a Red-Cockaded Woodpecker, which
would halt training in an instant). Montalvo criticizes placing environmental
enforcement in the hands of citizens and special interest groups and suggests
alternative dispute resolution as the proper forum to address compliance concerns
and to develop new proactive approaches to unique environmental problems. Id. at
221-50.

143. Bethurem, supra note 81, at 120.
144. Id. at 120-21. Representative Dan Burton, Chairman of the House Committee

on Government Reform, began the hearings by describing the complexity of the
"encroachment" issue:

Some Defense Department land has become a haven for endangered
species, a habitat of last resort. The burden of protecting wildlife and
habitat may be overwhelming the primary training mission.... The term
encroachment is used because these developments gradually operate to
crowd out the large scale, realistic training indispensable to force readiness.

Id.
145. Id. at 120-22. General Jumper, Commander, Air Combat Command, U.S. Air

Force, testified that Air Force lands are often the last refuge in the region that can
support endangered species, and that "many units are routinely denied the full range
of airspace required for practicing modern tactics, causing an impact to readiness." Id.
at 121. Army Lieutenant General Larry Ellis testified that "readiness is critical to
[the] ability to perform.., missions assigned and to do so efficiently and with
minimum casualties... ," and that the net effect of encroachment concerns was to
restrict training on tens of thousands of acres. Id. at 122. After the hearings, the
Government Affairs Committee sent President Bush a letter summarizing eight
months of field investigation and the hearing testimony, concluding that "the issue is
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In the same time period, Representatives Filner, McKinney, Pelosi,
Degette, and Lewis introduced a bill in the House entitled the
Military Environmental Responsibility Act ("MERA"). 4 6  The
purpose of this bill was "to require the Department of Defense and all
other defense-related agencies of the United States to fully comply
with Federal and State environmental laws .... , 147 The bill proposed
"to entirely waive any and all sovereign immunity and to entirely
revoke any and all exemptions of the Department of Defense ... that
might in any way limit or exempt those agencies from
complying .... 148 It also sought to clarify any ambiguity "for the
executive or judicial branches that the Department of Defense... [is]
fully subject to all the requirements and possible enforcement of all
Federal and State environmental laws designed to protect the health
and safety of the public or the environment. 1 49  Had it passed,
MERA would have "eliminate[d] all the defense and national security
exceptions and exemptions from all environmental laws, and make the
DoD accountable for environmental compliance on the exact same
basis as any private citizen or corporation."' 50

2. September 11, 2001: The Shift in Priorities

a. Popular Support for Military Action

Many of the most instrumental environmental laws require the
involvement of the civilian community to enforce military compliance
through comment on publicly issued statements or through litigation
when those statements are either absent or inadequate. 5' The
increased sense of patriotism and unified support for the military
following September 11, 2001 created a chilling effect on the
effectiveness of this public participation.

One example of the paradigm shift caused by the events of
September 11, 2001 is the change in position of the citizen community
in the Malama Makua litigation in Hawaii. In 1943, the Army began
using the Makua Military Reservation ("MMR"), located
approximately thirty-eight miles from Honolulu on the western shore

not readiness versus the environment ... [but] how all these important national
interests can be advanced in a balanced cooperative way." Id.

146. See id. at 123.
147. Military Environmental Responsibility Act, H.R. 2154, 107th Cong. (2001).
148. Id.
149. Id. The bill contained explicit sections stating that the judiciary was to

"construe the provisions of this section ... liberally to effect the intent of Congress
that the United States acting through a covered defense agency, comply with, and be
subject to enforcement under, those laws to the same extent as private parties." Id. §
3(h).

150. Bethurem, supra note 81, at 123.
151. See supra Part I.B.

[Vol. 731308
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of Oahu, "as a training area for troops from the Army, other branches
of the military, and foreign nations." '152 Between 1988 and 1998, the
Army used the MMR for live fire and combined arms maneuver
training.15 3 In September 1998, military training at MMR ceased due
to several wildland fires caused by munitions that fell outside of the
designated impact areas.5 4

The training range at Makua "contains a significant Native
Hawaiian religious site, numerous secret burial caves and extensive
habitation areas.... "155 The western shore of Oahu is inhabited
primarily by native Hawaiians who use the ocean for subsistence
fishing and gathering. 15 6 Endangered marine mammals frequent the
shore, and the ridges above the training facility "contain numerous
species of threatened and endangered flora and fauna."'57 In addition
to concerns about the effect of military training activities, which
included live-fire training exercises, in the native wildlife and flora and
fauna in the region, the community also opposed the use of the Makua
Valley for military training due to concerns about contamination1 58

and safety concerns relating to munitions.1 59

"After years of protests, community activism, and Congressional
inquiries, '16° on October 4, 2001 an agreement was reached allowing
the Army to conduct training at the MMR 6I A member of the
Malama Makua board stated that "[w]hile we don't believe that any
military training at Makua is appropriate, we understand the Army's
desire to make sure its soldiers are prepared to defend themselves. 1 62

He also stated that "[t]he world changed on the 11th of September. It

152. Malama Makua v. Rumsfeld, 136 F. Supp. 2d 1155, 1157 (D. Haw. 2001).
153. Id.
154. Id.
155. Bethurem, supra note 81, at 128.
156. Id.
157. Id. "More than 40 endangered plants and animals are found in the valley."

William Cole, Agreement Crafted on Makua Training, Honolulu Advertiser, Dec. 5,
2003, at 1A.

158. Bethurem, supra note 81, at 128. The military used the site "in the past for
open burning and open detonation of waste ammunition and hazardous materials and
waste .... Id.

159. Id. Troops and munitions must pass through the middle of town, alongside
elementary and high schools, in order to get to the training base. Id.

160. Id.
161. Id.; Cole, supra note 157. The agreement also ensured monitoring, access to

cultural sites, and limitations on the amount of training activities conducted. See
Bethurem, supra note 81, at 129; see also U.S. Army Envtl. Ctr., Environmentalists
Agree to Army Training in Makua Valley, Hawaii, Range Complex, at
http://aec.army.mil/usaec/publicaffairs/update/win2/winO2Ol.html (last visited Feb.
21, 2004).

162. Cole, supra note 157. The Malama Makua Board and other concerned
citizens had good reason to fear for the safety of the community and the adverse
environmental effects of the training exercises. On July 22, 2003, a "controlled burn"
by the Army got out of control and burned half of the valley, destroying at least
seventy-one endangered plants and 150 acres of critical habitat. Id.

2004] 1309
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changed a lot of things. That clouded the issue. 'Where do our
loyalties lie?' people were asking. It was hard to separate Makua
from what had happened on Sept. 11., 163

b. The Political Battle

The ideological shift in the country after September 11, 2001 not
only affected the public's willingness to challenge the need for military
compliance; it also affected the debate in Congress over whether to
enforce further military compliance with environmental laws. Instead
of heightening enforcement of environmental statutes against the
military, as had been proposed under MERA, after September 11,
2001, Congress decided to grant the DOD discretion in its compliance
with environmental laws.164

On October 5, 2001, "numerous members of the House of
Representatives wrote to Secretary of Defense Rumsfeld...
[concerned with the] 'challenge of encroachment upon our military
bases, test ranges, and training facilities, and the negative effect this
has had on combat readiness, effectiveness, and safety.' 165 The letter
also referred to "examples ... where training effectiveness and reality
have been sacrificed to ... misguided litigation and 'feel good'
environmentalism without a shred of science to support the
decision. "166 The new atmosphere in Congress in the wake of
September 11, 2001 gave the DOD the room it needed to push for the
broad exemptions from environmental regulations that it had been
fighting for long before the tragic events of September 11, 2001.

Against this backdrop, an environmental coalition led by the
Natural Resources Defense Council brought action against the Navy
for its testing of low-frequency active sonar.167 This case illustrates
how legislation, prior to the exemptions granted in November 2003,
provided an external check on the military's use of sonar and
eventually led to a balance between the national security and
environmental concerns implicated by this use.

163. Bethurem, supra note 81, at 129 (quoting Gregg Kakesako, Tragedy in New
York Lifts Makua Impasse, Star-Bulletin (Honolulu), Oct. 5, 2001, available at
http://starbulletin.com/2001/10/05/news/story2.html).

164. See infra Part I.F.
165. Bethurem, supra note 81, at 129 (quoting Letter from the House of

Representatives, to Donald H. Rumsfeld, Secretary of Defense (Oct. 5, 2001) (on file
with author)). "The letter ends with the pledge of 'continued support to [Secretary
Rumsfeld's] efforts to rebuild our military, restore our national confidence and win
the war against the scourge of global terrorism."' Id. at 130.

166. Id. at 129-30.
167. See infra Part I.E.

1310 [Vol. 73



JUST KEEP SWIMMING

E. Natural Resources Defense Council v. Evans

In Evans,168 the Natural Resources Defense Council ("NRDC")
brought suit against the National Marine Fisheries Service ("NMFS")
and the Navy, seeking a permanent injunction against "federal
officials to prevent the United States Navy's peacetime use of a low-
frequency sonar system for training, testing, and routine
operations.' '169 The NRDC sought relief based on violations of the
NEPA, the ESA, and the MMPA. 170 This case provides an illustration
of how the environmental legislation in place before the enactment of
the National Defense Authorization Act provided a necessary check
on military actions affecting the environment, and how these
environmental laws helped the district court achieve a balance
between national security and environmental concerns.

In July 2002, despite strong concerns from many leading scientists,
the NMFS issued a long-sought permit allowing the Navy to use the
biggest gun in its active sonar arsenal, the SURTASS LFA sonar
system, in as much as seventy-five percent of the world's oceans. 7'
The SURTASS LFA sonar system produces powerful waves of energy
that can spread hundreds of square miles of ocean. 17 2 The use of this
system worldwide could harm many thousands of marine mammals,
including significant numbers of species such as blue whales,
humpback whales, and sperm whales, which are already considered
endangered.'73  The NRDC-led coalition of environmental and
animal-welfare groups brought suit in the U.S. District Court for the
Northern District of California to limit the use of this powerful sonar
during peacetime, and to ensure that all of the safeguards provided by
NEPA, the ESA, and the MMPA were followed by the NMFS and the
Navy.

174

In Evans, the plaintiffs brought suit based on NEPA violations
because the EIS prepared by the Navy was inadequate."7 In its
reasonable alternatives analysis, the Navy set out three possible
alternatives: (1) no action, (2) the proposed action (LFA sonar
testing) without mitigation and monitoring, and (3) the Navy's
preferred alternative. 76 Because excluding mitigation and monitoring

168. Natural Res. Def. Council v. Evans, 279 F. Supp. 2d 1129 (N.D. Cal. 2003).
169. Id. at 1137.
170. Id. at 1137-38.
171. Protecting Whales, supra note 2.
172. Id.
173. Id. "Naval sonar has been shown to alter the singing of humpback whales, an

activity essential to the reproduction of this endangered species; to disrupt the feeding
of orcas; and to cause porpoises and other species to leap from the water, or panic and
flee." Id.

174. Id.
175. Evans, 279 F.Supp. 2d at 1164.
176. Id.

2004] 1311



FORDHAM LAW REVIEW

from the implementation of the action is illegal, 77 the options were
either the implementation of sonar testing exactly as the Navy
proposed or no action at all. Therefore, there were no reasonable
alternatives given, as mandated by NEPA.178 The Navy also failed to
disclose or include relevant studies of the harmful effects of sonar on
fish. 179 The Navy used one favorable report, alleging that it was "the
only relevant study."'8° In fact, the Navy was aware of an unpublished
report commissioned by Great Britain's Defense Research Agency in
1994, which addressed the effect of low-frequency sonar on fish,'8 ' and
failed to inform their own expert about this research.182 The court
held that the Navy arbitrarily and capriciously violated NEPA by
failing to address reasonable alternatives and by failing to include
relevant studies in its analysis of the effect of the proposed action on
the environment.

183

Under the mandates of the ESA, the Navy was required to provide
the NMFS with the "best available science" regarding the impact of
LFA sonar on marine life. 84 The Navy violated this requirement by
failing to disclose the Defense Research Agency study to the NMFS."8'
The Navy was also required to prepare an Incidental Take Statement
as part of its biological assessment.'86 It failed to include either a
specific number or "some surrogate for defining the amount or the
extent of incidental take. 187 The Navy argued that "'[b]ecause of the
geographic scope and scale of this programmatic biologicalopinion, '

"'188 it could not estimate the amount or extent due to the

variance of the effect of the SURTASS LFA system "'from ocean to
ocean, the particular region of an ocean, and timing."" 89 However, it
offered no evidence that it was impractical to obtain estimates of the
incidental take for some twenty endangered species that would be

177. Id.
178. See id. at 1166.
179. Id. at 1167.
180. Id.
181. Id. The British Agency report included the results of experiments conducted

"by exposing a variety of caged fish to short bursts of low frequency tones .... " Id.
The exposed fish "suffered internal injuries at 160 dB, eye damage at 170 dB, auditory
damage at 180 dB, and transient stunning at 190 dB." Id. In contrast, the Navy's
experts proffered the opinion that no auditory damage could occur from low-
frequency noise. Id.

182. Id. at 1167-68. The Navy later asked its own consulting expert to comment on
the British study. Id. at 1168. While the expert disagreed with the methodology, he
stated that "the results reported ... are too damaging to ignore." Id. He suggested
computer modeling to conduct further research. Id. However, the Navy did not act
on these recommendations. Id.

183. Id. at 1171.
184. Id. at 1179.
185. Id. at 1180.
186. Id. at 1181.
187. Id. at 1184.
188. Id. at 1183.
189. Id.
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affected. 9' The Navy offered as its surrogate that an animal taken
within two kilometers of the exercise would act as a trigger for
purposes of the ITS. 9' This test does not adequately address the
problem because if a taking occurs, the question becomes where the
taking took place, not whether LFA caused the injury.' 9 Based on
these inadequacies, the district court ruled that the Navy arbitrarily
and capriciously violated the mandates of the ESA. 93

The court found that the Navy failed to comply with the MMPA in
its proposal for LFA sonar testing because it did not give the
necessary information to qualify for an incidental takings permit. 94

Because the Navy would be testing the SURTASS LFA sonar in up to
seventy-five percent of the world's oceans, it had difficulty dividing
the areas where it would be testing so that the effects on marine
mammals in the region would be substantially the same.' 95 The final
permit issued by the NMFS had "no limitation on how many
provinces may be involved" in LFA testing "in any given
deployment.' ' 196 The Navy also used a definition of "small numbers"
that employed the same standard as that of negligible impact. 97 By

190. Id. at 1184.
191. Id. at 1185-87.
192. Id. at 1187.
193. See id. at 1187-88.
194. Id. at 1141-64. "The MMPA generally prohibits the taking of marine

mammals, with certain statutory exceptions." Id. at 1141. The Secretary may issue a
"small takings" permit for a maximum of five consecutive years if the activity will
have a negligible impact on such species or population stock. Id.

[T]o receive a 'small take' authorization, an activity must: (i) be limited to a
,specified geographical region,' (ii) result in the incidental take of only 'small
numbers of marine mammals of a species or population stock,' and (iii) have
no more than a 'negligible impact' on species and stocks. In addition,.. . the
Secretary must: (iv) provide for the monitoring and reporting of such
takings, and (v) prescribe methods and means of effecting the 'least
practicable adverse impact' on species and stock and their habitat.

Id. at 1142.
195. See id. at 1145-46. The divisions for testing had to have similar effects on

marine mammals in order to satisfy the intent of Congress. See H.R. Rep No. 97-228,
at 19 (1981), reprinted in 1981 U.S.C.C.A.N. 1458, 1469-70. The court agreed with the
plaintiffs

that the effects of an activity on marine mammals cannot be substantially the
same throughout a specified geographic region unless the distribution of
marine mammals in that region is relatively uniform. For example, if LFA is
deployed in a sparsely populated area, the effects are unlikely to be
substantially the same as they would be if it were deployed in an area that
contained marine mammal breeding grounds.

Evans, 279 F. Supp. 2d at 1145.
196. Id. at 1145-46. While the Navy argued that in practice it was required to

notify the NMFS of where it would be deploying and how many takings it expected,
there was nothing to prevent the Navy from deploying the sonar in all approved
regions in one year. Id. at 1146.

197. Id. at 1151-53. The defendants argued "that any other definition would
contradict Congress' pronouncement in the legislative history that 'small numbers' is
not a concept that can be 'expressed in absolute numerical limits."' Id. at 1152-53
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doing so, the Navy proposed that it could take as much as twelve
percent of a population of a species and still only take a small number
of animals. 198

The NMFS also acted arbitrarily and capriciously by authorizing a
permit despite the Navy's inadequate mitigation and monitoring
techniques for the deployment of LFA.199 The detection employed by
the Navy would only pick up large animals, and the Navy chose not to
supplement this system with the use of aerial or small craft surveys.2°°

The NMFS did not exclude testing in certain areas or seasons that are
particularly sensitive to marine mammals, nor did it exclude coastal
areas from the permissible testing areas, even where close shore
testing was unnecessary and particularly harmful.2 °1 The district court
held that these acts were arbitrary and capricious and in violation of
the MMPA.2 2

Finding violations of all three environmental laws, the court
invalidated the Navy's permit, announced its intention to issue a
permanent injunction,2°3 and directed the Navy and plaintiffs to
negotiate a limited area where the Navy could test and train with the
system while the permanent injunction is in effect.2 4 Ultimately, the
NRDC and the Navy worked out a settlement agreement that
provided for the Navy to restrict its use of the system to a defined and
limited area of the western North Pacific Ocean and to observe year-
round, seasonal, and coastal exclusions to protect migratory species
and sensitive coastal ecosystems within that limited area.205

The facts and findings in Evans provide a prime example of why the
military should be forced to comply with environmental legislation.
Because of the military's important duties and justifiable focus on
national defense, equally important environmental issues may be
overlooked in major military decisions. But if compliance with all
components of federal environmental legislation is mandatory,
concerned citizens can help provide a necessary check on the
military's discretion through the judicial process. The balancing
process had been a cumulative result of legislation that granted

(quoting H.R. Rep No. 97-228, at 19). The Court stated that it "does not require
defendants to set an absolute numerical limit," but that the "defendants' current
definition, which completely eliminates the separate requirements that only a 'small
number' of marine mammals be taken, is arbitrary, capricious, and manifestly
contrary to the statute .... Id. at 1153.

198. Id. at 1152.
199. Id. at 1163-64.
200. Id. at 1160-61.
201. See id. at 1161-64. The NMFS failed to designate these areas as Offshore

Biologically Important Areas ("OBIAs"), despite the recommendation of its own
experts to do so. Id. at 1162.

202. Id. at 1164.
203. Id. at 1188-92.
204. Settlement Press Release, supra note 27.
205. Id.
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citizens the right to challenge military action that drastically affected
the environment, the participation of the public in the decision-
making process and, if necessary, in subsequent litigation, and the
enforcement presence of the judiciary. This process was changed after
September 11, 2001, the war on terrorism, the war in Iraq, and the
shift in public perception of the importance of national security.2 °6

F. The National Defense Authorization Act

In 2002, the DOD submitted an eight-provision legislative package,
the Readiness and Range Preservation Initiative, to Congress. The
purpose of these provisions was to "reaffirm the principle that military
lands, marine areas, and airspace exist to ensure military
preparedness, while also ensuring DOD remains fully committed to
environmental stewardship of the lands under its care. ' 27 Congress
enacted three of the provisions in 2002.208 In 2003, the DOD
resubmitted the remaining five provisions to Congress. Those
provisions proposed military exemptions to the ESA, the MMPA, the
Clean Air Act, the Comprehensive Environmental Response,
Compensation, and Liability Act ("CERCLA"), and the Resource
Conservation and Recovery Act ("RCRA"). °9 In November 2003,
Congress adopted the provisions amending the ESA and the MMPA
in the National Defense Authorization Act.21 °

The National Defense Authorization Act amends the ESA to
provide that military lands will not be designated as critical habitats if
there is an Integrated Natural Resource Management Plan
("INRMP") prepared under the Sikes Act,2 1' and if the Secretary of

206. See infra Part I.F.
207. Dep't of Def., Overview: 2003 Readiness and Range Preservation Initiative

(RRPI), (submitted to Congress on Mar. 3, 2003) (on file with Fordham Law Review).
208. Id. These provisions allowed the DOD "to cooperate more effectively with

third parties on land transfers for conservation purpose[s]" and temporarily exempted
the military "from the Migratory Bird Treaty Act for the unintentional taking of
migratory birds during military readiness activities." Id.

209. Id.
210. National Defense Authorization Act for Fiscal Year 2004, Pub. L. No. 108-

136, §§ 318-19, 117 Stat. 1392, 1433-35 (2003) (to be codified at 16 U.S.C. §§ 1362,
1371, 1533).

211. 16 U.S.C. § 670 (2000). The Sikes Act provides that the
Secretary of each military department shall prepare and implement an
integrated natural resources management plan for each military installation
in the United States under the jurisdiction of the Secretary, unless the
Secretary determines that the absence of significant natural resources on a
particular installation makes preparation of such a plan inappropriate.

Id. § 670a(a)(1)(B). The Secretary must cooperate "with the Secretary of the
Interior, acting through the Director of the United States Fish and Wildlife Service,
and the head of each appropriate State fish and wildlife agency .. " Id. § 670(a)(2).
Among other requirements, INRMPs must contain elements that offer protection to
fish, wildlife, and their habitats, enhance or modify habitats, and establish specific
resource management goals and objectives and time frames for proposed action. Id. §
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