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NOTES

WHITE KNIGHT?: CAN THE COMMERCE
CLAUSE SAVE THE RELIGIOUS LAND USE
AND INSTITUTIONALIZED PERSONS ACT?

Lara A. Berwanger*

INTRODUcTION

In 2000, a church that had been operating in the downtown area of
Lake Elsinore, California, for more than twelve years began to
outgrow its space.' Specifically, the church became dissatisfied with
its present location when limited parking spaces forced some of its
elderly and disabled members to park at a considerable distance from
the church.' Heads of the church began to look for another building,
and decided they wanted to move into a local Food Smarts building.3

However, the city's Planning Commission denied the church's
application to purchase the property and move to the new location.4

Among the reasons the Commission cited for turning down the
application were "loss of a needed service... , loss of tax revenue,
insufficient parking" and the belief that the denial would not be a
substantial burden on the church, as it already had a place to operate.5

Dissatisfied with the Commission's decision, the church sued the
city of Lake Elsinore to invalidate the zoning rules or compel the city
to allow the purchase of the property.6 The church based its claims on
the Religious Land Use and Institutionalized Persons Act of 2000
("RLUIPA"),7 a statute that requires a strict scrutiny analysis8 of laws

* J.D. Candidate, 2005, Fordham University School of Law. I would like to thank my
friends and family, especially my parents Patricia and Joseph, my brother Jason, and
my sister Molly, for their constant understanding, love, and support. I am grateful to
Father Charles Whelan for his guidance and assistance.

1. Elsinore Christian Ctr. v. City of Lake Elsinore, 270 F. Supp. 2d 1163, 1165
(C.D. Cal. 2003).

2. Id.
3. Id. at 1166. Food Smarts is a local discount food store and recycling business.

Id.
4. Id.
5. Id.
6. Id.
7. 42 U.S.C. §§ 2000cc to -5 (2000).
8. For a definition of strict scrutiny, see infra note 27.
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that burden religious institutions.9 On June 24, 2003, Judge Steven
Wilson of the United States District Court for the Central District of
California decided the case and became the first judge to hold the
land use portion of RLUIPA unconstitutional, finding that the statute
exceeded Congress's power under the Fourteenth Amendment. 10

As the issue of RLUIPA's constitutionality reaches the courts,
counselors on both sides of the argument are mindful of a basic tenet
of constitutional law: "Every law enacted by Congress must be based
on one or more of its powers enumerated in the Constitution."'"

In challenging the statute, opponents of RLUIPA argue that the
law violates one or more provisions of the Constitution.12 For
example, opponents have challenged RLUIPA under the
Establishment Clause, 3  the Spending Clause,14  the Tenth

9. Elsinore Christian Ctr., 270 F. Supp. 2d at 1166.
10. Id. at 1183; cf. Murphy v. Zoning Comm'n, 289 F. Supp. 2d 87, 120-21 (D.

Conn. 2003) (finding RLUIPA constitutional); Westchester Day Sch. v. Viii. of
Mamaroneck, 280 F. Supp. 2d 230 (S.D.N.Y. 2003) (finding the land use portion of
RLUIPA constitutional); Freedom Baptist Church of Del. County v. Township of
Middletown, 204 F. Supp. 2d 857 (E.D. Pa. 2002) (upholding the land use portion of
RLUIPA as constitutional).

11. United States v. Morrison, 529 U.S. 598, 607 (2000).
12. See, e.g., Murphy, 289 F. Supp. 2d at 115 (challenging RLUIPA's

constitutionality under Section Five of the Fourteenth Amendment, the Commerce
Clause, and the Establishment Clause); Westchester Day Sch., 280 F. Supp. 2d at 234-
39 (presenting defendants' argument that RLUIPA was unconstitutional under
Section Five of the Fourteenth Amendment, the Commerce Clause, the
Establishment Clause and the Tenth Amendment); Elsinore Christian Ctr., 270 F.
Supp. 2d at 1163 (noting defendants' argument that RLUIPA is unconstitutional
under Section Five of the Fourteenth Amendment).

13. See U.S. Const. amend. I ("Congress shall make no law respecting an
establishment of religion. ... ). In 1971, the Supreme Court crafted a test for
determining whether a statute violates the Establishment Clause. See Lemon v.
Kurtzman, 403 U.S. 602 (1971). Under the Lemon test, a statute is a constitutional
exercise of congressional authority if the statute (1) has a secular purpose; (2) has a
principal effect that neither advances nor inhibits religion; and (3) has no "excessive
government entanglement with religion." Id. at 612-13 (quotations omitted). For case
law analyzing the land use portion of RLUIPA under the Establishment Clause, see
Westchester Day School, 280 F. Supp. 2d at 238 (finding that RLUIPA does not
violate the Establishment Clause); Johnson v. Martin, No. 2:00-cv-075, 2002 U.S. Dist.
LEXIS 18368 (W.D. Mich. Sept. 26, 2002) (holding that RLUIPA does not violate the
Establishment Clause); Gerhardt v. Lazaroff, 221 F. Supp. 2d 827, 848 (S.D. Ohio
2002) (finding that RLUIPA does not violate the Establishment Clause because it
"specifically permits safety and security... to outweigh... claim[s] to a religious
accommodation"). For a more thorough discussion of RLUIPA's analysis under an
Establishment Clause challenge, see Shawn P. Bailey, The Establishment Clause and
the Religious Land Use and Institutionalized Persons Act of 2000, 16 Regent U. L.
Rev. 53 (2003).

14. See U.S. Const. art. I, § 8, cf. 1 ("The Congress shall have power to lay and
collect taxes, duties, imposts and excises, to pay the debts and provide for the
common defense and general welfare of the United States .... "). For analysis of
RLUIPA under the Spending Clause, see Lynn A. Baker & Mitchell N. Berman,
Getting Off of the Dole: Why the Court Should Abandon Its Spending Doctrine and
How a Too-Clever Congress Could Provoke It to Do So, 78 Ind. L.J. 459 (2003);
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Amendment, 5 and the Fourteenth Amendment. 16 To date, no case
has decided RLUIPA's constitutionality solely under the Commerce
Clause. 7 Some courts and commentators have suggested, however,
that the Commerce Clause may save RLUIPA if a court cannot find
another constitutional basis for upholding the statute. 8

This Note examines whether the Commerce Clause can provide
support for upholding RLUIPA, and argues that because RLUIPA

Diane K. Hook, Comment, The Religious Land Use and Institutionalized Persons Act
of 2000: Congress's New Twist on "Speak Softly and Carry a Big Stick," 34 Urb. Law.
829 (2002).

15. The Tenth Amendment provides that "Itihe powers not delegated to the
United States by the Constitution, nor prohibited by it to the States, are reserved to
the States respectively, or to the people." U.S. Const. amend. X; see Westchester Day
Sch., 280 F. Supp. 2d at 239 (finding that RLUIPA does not violate the Tenth
Amendment). For more discussion on the separation of powers and the Tenth
Amendment pertaining to RLUIPA, see Ada-Marie Walsh, Note, Religious Land Use
and Institutionalized Persons Act of 2000: Unconstitutional and Unnecessary, 10 Wm.
& Mary Bill Rts. J. 189, 211-14 (2001).

16. Section One of the Fourteenth Amendment states, in pertinent part, that:
No State shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State deprive any
person of life, liberty, or property, without due process of law; nor deny to
any person within its jurisdiction the equal protection of the laws.

U.S. Const. amend. XIV, § 1. Section Five of the Fourteenth Amendment mandates
that: "The Congress shall have power to enforce, by appropriate legislation, the
provisions of this article." U.S. Const. amend. XIV, § 5. For a more thorough analysis
of RLUIPA under the Fourteenth Amendment, see Murphy, 289 F. Supp. 2d at 117-
21 (finding RLUIPA a constitutional exercise of Congress's power under the
Fourteenth Amendment); Westchester Day Sch., 280 F. Supp. 2d at 234-37
(concluding that RLUIPA does not violate Congress's power under Section Five of
the Fourteenth Amendment); Elsinore Christian Ctr., 270 F. Supp. 2d at 1176-82
(finding that the land use portion of RLUIPA exceeds Congress's authority under
Section Five of the Fourteenth Amendment). For a more thorough discussion of
whether RLUIPA is a constitutional exercise of Congress's power under Section Five
of the Fourteenth Amendment, see Shawn Jensvold, The Religious Land Use and
Institutionalized Persons Act of 2000 (RLUIPA): A Valid Exercise of Congressional
Power?, 16 BYU J. Pub. L. 1 (2001) (arguing that the Supreme Court will probably
find RLUIPA constitutional under the Fourteenth Amendment); Frank T. Santoro,
Section Five of the Fourteenth Amendment and the Religious Land Use and
Institutionalized Persons Act, 24 Whittier L. Rev. 493 (2002); Caroline R. Adams,
Note, The Constitutional Validity of the Religious Land Use and Institutionalized
Persons Act of 2000: Will RLUIPA's Strict Scrutiny Survive the Supreme Court's Strict
Scrutiny?, 70 Fordham L. Rev. 2361 (2002); Kris Banvard, Note, Exercise in
Frustration? A New Attempt by Congress to Restore Strict Scrutiny to Governmental
Burdens on Religious Practice, 31 Cap. U. L. Rev. 279, 324-27 (2003); Joshua R.
Geller, Note, The Religious Land Use and Institutionalized Persons Act of 2000: An
Unconstitutional Exercise of Congress's Power Under Section Five of the Fourteenth
Amendment, 6 N.Y.U. J. Legis. & Pub. Pol'y 561 (2003) (arguing that RLUIPA is
unconstitutional under Section Five of the Fourteenth Amendment).

17. See, e.g., Westchester Day Sch., 280 F. Supp. 2d at 230. The defendants
challenged RLUIPA's constitutionality under the Commerce Clause and on three
other constitutional bases. Id. at 234-39.

18. See, e.g., Elsinore Christian Ctr., 270 F. Supp. 2d at 1182 ("[RLUIPA] and its
legislative history imply an alternative source of congressional authority: the
Commerce Clause.").
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regulates non-economic, local activity, lacks congressional findings,
contains an unsatisfactory jurisdictional element, and violates notions
of federalism, the Commerce Clause cannot support a finding that
RLUIPA is constitutional. This Note focuses on the land use portion
of RLUIPA. Part I of this Note explores the line of congressional
legislation leading up to the passage of RLUIPA in 2000 and the
legislative history of the Act itself. Part I also analyzes the history of
the Supreme Court's Commerce Clause jurisprudence and recent
federal appellate court decisions regarding the Commerce Clause.
Part II of this Note outlines the arguments for finding RLUIPA
constitutional, and the arguments for finding it unconstitutional.
Finally, since there have been no appellate cases regarding the validity
of RLUIPA under a Commerce Clause analysis, 9 Part III discusses
other appellate court Commerce Clause decisions, and uses arguments
from Part II to conclude that RLUIPA is not a valid exercise of
Congress's Commerce Clause power.

I. SETTING THE STAGE: BACKGROUND OF RLUIPA AND THE
COMMERCE CLAUSE

From 1963 to 1990, courts employed a strict scrutiny standard to
review any law that substantially burdened religious practices.2' The
Supreme Court struck down that standard of review as applied to
religion in Employment Division v. Smith.21 Instead, the standard the
Court developed in Smith requires that strict scrutiny will apply only
when a law intentionally discriminates against religious practices.22
Since that landmark decision, Congress has attempted to pass
legislation23 restoring the strict scrutiny standard24 for laws that

19. To date, no circuit court has taken a position on the issue of whether the land
use portion of RLUIPA is constitutional. The circuit courts have instead only heard
cases involving the institutionalized persons portion of RLUIPA. See Cutter v.
Wilkinson, 349 F.3d 257 (6th Cir. 2003) (finding that RLUIPA violates the
Establishment Clause because RLUIPA favors religious rights without showing any
proof that religious rights are more oppressed than other fundamental rights); Charles
v. Verhagen, 348 F.3d 601 (7th Cir. 2003) (finding that RLUIPA is a legitimate
exercise of congressional Spending Clause authority); Mayweathers v. Newland, 314
F.3d 1062 (9th Cir. 2002) (finding that RLUIPA is a constitutional exercise of
Congress's Spending Clause authority). For an analysis of the constitutionality of the
institutionalized persons portion of RLUIPA, see Heather Guidry, Comment, If at
First You Don't Succeed...: Can the Commerce and Spending Clauses Support
Congress's Latest Attempt at Religious Freedom Legislation?, 32 Cumb. L. Rev. 419
(2002).

20. See, e.g., Wisconsin v. Yoder, 406 U.S. 205 (1972) (examining compulsory
education law); Sherbert v. Verner, 374 U.S. 398 (1963) (reviewing unemployment
benefits).

21. 494 U.S. 872 (1990).
22. See id.
23. See The Religious Freedom Restoration Act of 1993, 42 U.S.C. § 2000bb

(2000) ("RFRA"); the Religious Liberty Protection Act, H.R. 1691, 106th Cong.
(1999) ("RLPA"). For a discussion of RFRA, see infra notes 27-38 and

2358 [Vol. 72
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substantially burden religious practices even though the law was not
enacted in order to create the burden. RLUIPA is the latest statute in
that legislative effort.

In the same period that Congress and the Supreme Court shaped
the role of strict scrutiny in religion cases, the Court analyzed and
altered its Commerce Clause jurisprudence. 25  Because each line of
cases is relevant to analyzing RLUIPA, Part I of this Note first
examines the Supreme Court's Free Exercise jurisprudence prior to
1990. Then, Part I discusses the flurry of congressional legislation
after 1990, including RLUIPA, which attempted to restore a strict
scrutiny analysis. Next, this part explores RLUIPA's legislative
history and implications. Finally, Part I analyzes the Supreme Court's
Commerce Clause jurisprudence before and after 2000, the year of
RLUIPA's enactment.

A. The Legislative Path to RL UIPA

In 1993, the House of Representatives attempted to pass legislation
to restore a strict scrutiny standard to governmental acts burdening
religious groups. 26 However, until RLUIPA, such legislation failed in
the Senate, or, if enacted, the Supreme Court determined that it was
unconstitutional. This section discusses the statutes the House of
Representatives drafted between 1990 and 2000, culminating in
RLUIPA.

1. The Religious Freedom Restoration Act

From 1963 to 1990, the Supreme Court subjected any legislation
that substantially burdens religious practices to a strict scrutiny

accompanying text. For a discussion of RLPA, see infra notes 39-52 and
accompanying text.

24. For a definition of strict scrutiny, see infra note 27 and accompanying text.
25. See, e.g., United States v. Morrison, 529 U.S. 598 (2000); United States v.

Lopez, 514 U.S. 549 (1995). For a more in-depth analysis of Morrison and Lopez, see
Julie Goldscheid, United States v. Morrison and the Civil Rights Remedy of the
Violence Against Women Act: A Civil Rights Law Struck Down in the Name of
Federalism, 86 Cornell L. Rev. 109 (2000); Christy H. Dral & Jerry J. Phillips,
Commerce by Another Name: The Impact of United States v. Lopez and United
States v. Morrison, 68 Tenn. L. Rev. 605 (2001). For a discussion of Lopez, see Lisa
Yumi Gillette, Note, Lawyers, Guns, and Commerce: United States v. Lopez and the
New Commerce Clause Doctrine, 46 DePaul L. Rev. 823 (1997); Eric Andrew Pullen,
Note, Guns, Domestic Violence, Interstate Commerce, and the Lautenberg
Amendment: "[S]imply Because Congress May Conclude That a Particular Activity
Substantially Affects Interstate Commerce Does Not Necessarily Make It So.," 39 S.
Tex. L. Rev. 1029 (1998). For further information on Morrison, see Jennifer L.
Wethington, Note, Constitutional Law-Commerce Clause-Violence Against Women
Act's Civil Rights Remedy Exceeds Congress's Powers to Regulate Interstate
Commerce, 23 U. Ark. Little Rock L. Rev. 485 (2001).

26. See 42 U.S.C. § 2000bb (2000).

2359



2360 FORDHAM LAW REVIEW [Vol. 72

standard, 27 which requires that the acting government body2 show
that the legislation was necessary to achieve a compelling
governmental interest 29 and that the legislation was the least
restrictive means of achieving that interest. 30

27. The version of strict scrutiny that courts used in most free exercise cases
between 1963 and 1990 derives from Sherbert v. Verner, 374 U.S. 398 (1963). The
Sherbert test covers governmental regulations that impose a substantial burden on a
religious group's belief or activity. Id. at 404. To establish that the regulation is
constitutional, the acting governmental body must show that the regulation advances
a compelling governmental interest and does so by the least restrictive means
possible. Id. at 403. The Court again applied strict scrutiny in Wisconsin v. Yoder, 406
U.S. 205 (1972) (holding that the right of the Amish to freely exercise their religious
beliefs by not sending their children to high schools that complied with Wisconsin's
compulsory high school curriculum requirement outweighed Wisconsin's interest in
mandatory attendance at such high schools).

According to one commentator, the standard is "'strict' in theory and usually
'fatal' in fact." Laurence H. Tribe, American Constitutional Law § 16-6, at 1451 (2d
ed. 1988) (citations omitted). The common explanation for the application of a strict
scrutiny standard is to avoid deference to Congressional decisions. Id. at 1001. If
Congress determines that there is a necessity for a law, courts generally want to defer
to that decision, because the Supreme Court considers reviewing the constitutionality
of a congressional act to be a grave and delicate duty. Blodgett v. Holden, 275 U.S.
142, 147-48 (1927) (Holmes, J., concurring). The seeds of strict scrutiny analysis
appear as far back as United States v. Carolene Products Co., 304 U.S. 144 (1938).
Writing for the majority, Justice Stone predicted:

There may be narrower scope for operation of the presumption of
constitutionality when legislation appears on its face to be within a specific
prohibition of the Constitution, such as those of the first ten
amendments.... [L]egislation which restricts those political processes which
can ordinarily be expected to bring about repeal of undesirable legislation, is
to be subjected to more exacting judicial scrutiny under the general
prohibitions of the Fourteenth Amendment than are most other types of
legislation.... (W]hether prejudice against discrete and insular minorities
may be a special condition, which tends seriously to curtail the operation of
those political processes ordinarily to be relied upon to protect minorities,
and which may call for a correspondingly more searching judicial inquiry.

Id. at 152 n.4 (citations omitted). For a deeper analysis of the implications of Carolene
Products, see Bruce A. Ackerman, Beyond Carolene Products, 98 Harv. L. Rev. 713,
740-46 (1985), reprinted in A Constitutional Law Anthology 42 (Michael J. Glennon
ed., 1992). For a more thorough discussion of strict scrutiny analysis, see Banvard,
supra note 16.

28. The acting governmental body could be Congress or one of the state
legislatures.

29. See, e.g., Yoder, 406 U.S. at 214, 221-22. The Court found no compelling state
interest and therefore did not reach the issue of whether the legislation was the least
restrictive means of furthering that interest. Id. at 234.

30. See, e.g., Sherbert, 374 U.S. at 407. For decisions from the period before 1963,
see Minersville School District v. Gobitis, 310 U.S. 586 (1940), and Reynolds v. United
States, 98 U.S. 145 (1878). The Supreme Court later overruled the judgment in
Gobitis, but not the Gobitis Court's explanation of the Free Exercise Clause. See W.
Va. State Bd. of Educ. v. Barnette, 319 U.S. 624 (1943).

Courts should use a strict scrutiny analysis to review any legislative program
that burdens citizens in a manner that violates individuals' fundamental rights. Tribe,
supra note 27, § 16-7, at 1454. The Supreme Court has applied strict scrutiny to
analyze denial of welfare benefits, Shapiro v. Thompson, 394 U.S. 618 (1969) (holding
unconstitutional provisions in state and federal welfare laws that did not give welfare
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In 1990, in a decision that surprised many in its refusal to require
exceptions for the exercise of religion, the Supreme Court announced
its decision in Employment Division v. Smith.3 Writing for the Court,
Justice Scalia held that "generally applicable, religion-neutral laws
that have the effect of burdening a particular religious practice need
not be justified by a compelling governmental interest."32 The Court's
decision effectively removed the application of a strict scrutiny
standard to generally applicable laws.33

Congress responded to the Smith decision by passing the Religious
Freedom and Restoration Act ("RFRA").3 4 Congress intended to
restore a strict scrutiny standard to generally applicable laws that
negatively affected religious practices.35 In enacting the law, Congress
relied on its enforcement power in the Fourteenth Amendment to
apply the law to the states.36 But the Supreme Court struck down the
application of RFRA to the states in City of Boerne v. Flores,"
holding that Congress had acted outside the scope of its enforcement
power under the Fourteenth Amendment.38 Congress would have to
go back to the drawing board.

to persons who had not resided in the administering jurisdictions for one year); to
analyze laws placing restrictions on individuals' right to vote, Harper v. Va. Bd. of
Elections, 383 U.S. 663, 666 (1966) (finding unconstitutional a state law mandating a
poll tax); and to invalidate a state law mandating the sterilization of persons convicted
of two or more "felonies involving moral turpitude," Skinner v. Oklahoma, 316 U.S.
535, 536 (1942). The Court has also applied strict scrutiny to uphold a woman's right
to choose abortion, Roe v. Wade, 410 U.S. 113 (1973). But see Stenberg v. Carhart,
530 U.S. 914 (2000).

31. 494 U.S. 872 (1990).
32. Id. at 886 n.3.
33. Justice Scalia gave the following examples of "generally applicable laws":

compulsory military service, the payment of taxes, health and safety regulation such
as manslaughter and child neglect laws, compulsory vaccination laws, drug laws, and
traffic laws. Id. at 888-89 (citations omitted). Justice Scalia then concluded that the
protection of religious liberty that the First Amendment provides does not necessitate
such a wide application, and rejected the compelling state interest test. Id. The Court,
however, did not overrule Sherbert or Yoder. Id. at 882 n.1, 884-85. The Court
distinguished Sherbert as involving a built-in mechanism for evaluating individual
claims for unemployment benefits. Id. at 884-85. The Court distinguished Yoder by
pointing out that more than a mere free exercise claim was involved. Parental rights
in education were also at stake. Id. at 882 n.1.

34. 42 U.S.C. §§ 2000bb to -4 (2000).
35. Id. § 2000bb(a)(3).
36. For the text of the Fourteenth Amendment, as well as a discussion of

congressional power under Section Five of the Fourteenth Amendment, see supra
note 16.

37. 521 U.S. 507 (1997). The Boerne Court found that "RFRA is so out of
proportion to a supposed remedial or preventive object that it cannot be understood
as responsive to, or designed to prevent, unconstitutional behavior. It appears,
instead, to attempt a substantive change in constitutional protections." Id. at 532.
The Court then went on to strike down the law as unconstitutional because "RFRA
contradicts vital principles necessary to maintain separation of powers and the federal
balance." Id. at 536.

38. Id. at 516-36.

2361
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2. The Religious Liberty Protection Act

The holding in Boerne gave Congress guidance on how to draft a
law that could survive a constitutional challenge but still protect
religious liberty. Thus, the House of Representatives again attempted
to invoke a strict scrutiny standard in the Religious Liberty Protection
Act of 1999 ("RLPA"). 9 The Supreme Court in Boerne had led
Congress to believe that it needed to cite additional constitutional
support for its authority to enact such a law.n° Available constitutional
bases of authority for Congress included the Spending Clause,4 the
Tenth Amendment,42 the Commerce Clause,4 3 the Establishment
Clause,' and the Fourteenth Amendment. 5 Therefore, one of the
major differences between RLPA and its predecessor, RFRA, was the
House of Representatives' articulation of additional constitutional
authority in the bill.46

On June 15, 2000, the House of Representatives voted to endorse
the Religious Liberty Protection Act and sent the bill to the Senate
for further approval.47 The Senate, however, rejected the bill because
of concern regarding its broad nature.' Some members of the Senate

39. H.R. 1691, 106th Cong. (1999).
40. See Boerne, 521 U.S. at 532, 536. Because the Boerne Court found that

Congress had violated the separation of powers in enacting the law, Congress added
additional bases for authority in enacting future religious statutes in case the statutes
violated the separation of powers. See, e.g., 42 U.S.C. § 2000cc.

41. The Spending Clause provides Congress with "Power To lay and collect
Taxes, Duties, Imposts and Excises, to pay the Debts and provide for the common
Defense and general Welfare of the United States." U.S. Const. art. I, § 8, cf. 1.

42. The Tenth Amendment prescribes that "[t]he powers not delegated to the
United States by the Constitution, nor prohibited by it to the States, are reserved to
the States respectively, or to the people." U.S. Const. amend. X.

43. The Commerce Clause gives Congress the power to "regulate Commerce with
foreign Nations, and among the several States, and with the Indian Tribes." U.S.
Const. art. I, § 8, cl. 3.

44. "Congress shall make no law respecting an establishment of religion ..
U.S. Const. amend. I.

45. U.S. Const. amend. XIV; H.R. Rep. No. 106-219, at 8 n.12 (1999). Although
the Boerne Court struck down RFRA on Fourteenth Amendment grounds, Congress
believed RLPA would withstand a Fourteenth Amendment challenge because it
focused on land use regulation and Congress found evidence of discrimination against
religious groups in that area. H.R. Rep. No. 106-219, at 17.

46. Id. at 12-18. Another difference was that RLPA required congruence and
proportionality of the state's action to the compelling interest. Id. at 13.

47. See generally Walsh, supra note 15. The House of Representatives passed
RLPA by a 306-118 vote. Kenny Byrd, Religious Liberty Protection Act [P/asses U.S.
House of Representatives, Associated Baptist Press (July 15, 1999), at
http://www.abpnews.com/abpnews/story.cfm?newsld=2961.

48. 146 Cong. Rec. S7774, S7778-79 (daily ed. July 27, 2000) (statement of Sen.
Reid).

[Vol. 722362
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and that the jurisdictional element failed to limit the reach of the
statute. 288 The Ninth Circuit declined to decide the constitutionality of
the statute on its face,289 but held that the application of the statute in
that case was unconstitutional.2 9

RLUIPA is similar to the statute in McCoy because the
jurisdictional element in RLUIPA does not ensure that the statute
will apply only in circumstances affecting interstate commerce. 91

Moreover, while RLUIPA will cover situations which are economic
and involve interstate commerce,292 importantly, it will also cover
situations which are non-economic and do not involve actors or
activities in multiple states.293  For example, individuals can invoke
RLUIPA to override occupancy laws, which are local and non-
economic. 94 Therefore, in theory, an appellate court could narrow a
RLUIPA issue before it and focus its analysis on whether the
particular application of RLUIPA in that case is constitutional,
avoiding the question of whether the statute can stand. If, however, a
court decides to review the Act itself, the court must conclude that
Congress exceeded its Commerce Clause power in passing RLUIPA.

B. The Commerce Clause Does Not Save RL UIPA

RLUIPA does not satisfy any of the four factors the Supreme Court
used in Lopez to determine whether GFSZA was constitutional under
the Commerce Clause. Specifically, RLUIPA does not regulate
economic activity, has only an attenuated link to interstate commerce,
has an insufficient jurisdictional element, and violates notions of
federalism. This section argues that because RLUIPA does not satisfy
any of the factors the Lopez Court articulated, it lacks support under
the Commerce Clause.

288. Id. at 1124.
The language of the jurisdictional hook in question here fails totally to
achieve that purpose. It not only fails to limit the reach of the statute to any
category or categories of cases that have a particular effect on interstate
commerce, but, to the contrary, it encompasses virtually every case
imaginable, so long as any modern-day photographic equipment or material
has been used.

Id.
289. Id. at 1132.
290. Id. at 1131.
291. See supra notes 60-74, 207-12 and accompanying text.
292. See 42 U.S.C. § 2000cc (2000). For example, RLUIPA would apply in a case

in which a zoning law prevented a religious group from continuing an ongoing
building project. The group may well be ordering materials and supplies, as well as
using builders from other states. In that case, the Commerce Clause clearly allows
Congress to regulate such an activity, as it is economic in nature and involves multiple
states.

293. See supra notes 60-74 and accompanying text.
294. See supra notes 60-74 and accompanying text (showing examples of non-

economic, local activity that RLUIPA regulates).

2395
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1. RLUIPA Regulates Non-Economic, Local Activity

The Supreme Court in Lopez and Morrison sharply limited the
definition of economic activity.295 The Court dictated that if a law
regulates non-economic activity, that law cannot survive a Commerce
Clause challenge.2 96  As one commentator noted, "to meet the
definition of economic activity, a regulated activity must involve
economic enterprise and commercial transactions."297 There are many
instances of land use which do not necessarily involve commercial
transactions or economic enterprise.2 98 For example, no economic
enterprise is involved if the land use laws regulate where cars may
park, how many people may be in the building at once, or what sort of
conduct may occur on the land.2 99 Those situations do not affect
commerce, whether interstate or otherwise.3" By encompassing such
conduct, the statute regulates non-economic activity and, therefore,
falls outside the scope of the Commerce Clause.

In upholding RLUIPA against Commerce Clause challenges, the
two district courts to uphold RLUIPA failed to apply an appropriately
narrow definition of economic activity. The courts in Westchester Day
School v. Village of Mamaroneck"1 and Freedom Baptist Church v.
Township of Middletown °" erred in holding that RLUIPA regulates
economic activity because they did not take into account all of the
ways religious groups can apply RLUIPA. °3 The courts assumed that
RLUIPA would apply only to situations involving interstate
commerce and did not properly analyze the Act's jurisdictional
element.3" RLUIPA has far-reaching implications, and individuals
can invoke the statute in situations where there is no economic

295. See, e.g., United States v. Morrison, 529 U.S. 598 (2000); United States v.
Lopez, 514 U.S. 549 (1995). "[I]n Lopez and Morrison, the Court held that the
economic nature of the activity is key, not the economic effects." Shapiro, supra note
50, at 1280.

296. Morrison, 529 U.S. at 613 (holding that VAWA was unconstitutional because
it regulated "[g]ender-motivated crimes" which are not economic activity); Lopez,
514 U.S. at 561 (striking down GFSZA as unconstitutional because it regulated
criminal, and not economic, activity).

297. Shapiro, supra note 50, at 1279.
298. See supra notes 60-74 and accompanying text (giving examples of local, non-

economic activity RLUIPA regulates).
299. See supra notes 60-74 and accompanying text (delineating all of the ways in

which religious groups can invoke RLUIPA).
300. See supra notes 60-74 and accompanying text (delineating all of the ways in

which religious groups can invoke RLUIPA).
301. 280 F. Supp. 2d 230 (S.D.N.Y. 2003).
302. 204 F. Supp. 2d 857 (E.D. Pa. 2002).
303. See supra notes 60-74 and accompanying text (delineating all of the ways in

which religious groups can invoke RLUIPA).
304. See generally Westchester Day Sch., 280 F. Supp. 2d at 230; Freedom Baptist

Church, 204 F. Supp. 2d at 857.
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activity involved. 0  Supporters of RLUIPA argue that the Act
regulates economic activity, because religious groups can invoke the
Act against zoning laws that would keep them from beginning a
construction project, or cause them to halt a construction project
already underway.3 °6 However, other applications of RLUIPA have
no connection to economic activity. For example, if an individual
invokes RLUIPA to prevent the congregation of people in a private
home for weekly prayer, no economic transactions are involved.
RLUIPA's regulation of non-economic activity, such as this, takes it,
by definition, outside of the ambit of the Commerce Clause.3

1
7

2. RLIUPA's Jurisdictional Element Does Not Sufficiently Narrow
Its Scope

The simple fact that RLUIPA has a jurisdictional element does not
guarantee its constitutionality. 38 The Lopez Court instructed lower
courts to inquire whether a law in question has a jurisdictional
element, and, if so, whether that jurisdictional element adequately
limits the scope of the law to situations arising under the Commerce
Clause.30 9 RLUIPA violates the Commerce Clause because its
jurisdictional element does not sufficiently narrow the scope of the
law to economic activities.310

The scope of RLUIPA reaches "any case in which ... the
substantial burden affects, or removal of that substantial burden
would affect, commerce with foreign nations, among the several
States, or with Indian tribes, even if the burden results from a rule of
general applicability."3"' As written, this jurisdictional element
permits Congress to regulate local zoning decisions which have no
impact on other states or even on intrastate commerce.312 For
example, under the Act, churches can invoke RLUIPA to ignore fire
codes that mandate that the church not have more than a certain
number of people inside the building at one time. Fire codes

305. See generally Westchester Day Sch., 280 F. Supp. 2d at 230; Freedom Baptist
Church, 204 F. Supp. 2d 857.

306. See supra notes 138-49 and accompanying text (presenting the argument for
RLUIPA regulating economic activity).

307. See United States v. Morrison, 529 U.S. 598, 613 (2000) (establishing that if a
statute regulates non-economic activity, it does not fall within the ambit of Congress's
Commerce Clause power); United States v. Lopez, 514 U.S. 549, 561 (1995).

308. See supra notes 259-63 and accompanying text (establishing that Lopez and
Morrison require a lower court to inquire into the adequacy of a jurisdictional
element).

309. Lopez, 514 U.S. at 561; see also United States v. McCoy, 323 F.3d 1114, 1124-
26 (9th Cir. 2003).

310. See supra notes 291-94 and accompanying text (showing that RLUIPA's
jurisdictional element is insufficient).

311. 42 U.S.C. § 2000cc(a)(2)(b) (2000).
312. See supra notes 207-12 and accompanying text (establishing that RLUIPA's

jurisdictional element is too broad).
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regulating occupancy have, at best, a tenuous link to interstate
commerce. Primarily-if not totally-local governments enact them
to protect the public safety. Congress could have drafted RLUIPA
more narrowly to avoid any constitutional challenges, such as by
limiting the scope of the law only to the construction of new religious
facilities.313 The overbreadth of the jurisdictional element drafted
takes RLUIPA beyond the scope of activity the Commerce Clause
covers.

3. The Congressional Findings Are Inadequate

Although the Supreme Court does not require Congress to make
empirical findings, the Court will look to congressional findings for
effects on interstate commerce if the constitutionality of a law is
ambiguous. 314 Because RLUIPA fails to pass constitutional muster on
any other Commerce Clause grounds, the Court would need to look
to congressional findings.315 However, the paucity of such findings in
this case means that they cannot save RLUIPA from being found
unconstitutional. 

316

In no case has the Supreme Court allowed the presence of extensive
congressional findings to overcome a finding that a statute did not
satisfy any of the other categories to render it constitutional.
Although there are congressional findings of RLUIPA's effect on
interstate commerce, these findings will not suffice to render
RLUIPA constitutional. 17 Congress heard extensive testimony on the
prejudice religious groups face, but only a few examples of how the
Act would actually regulate economic activity.318

Even if supporters of RLUIPA are correct in characterizing the

313. Walsh, supra note 15, at 210-11.
314. See supra notes 162-65 and accompanying text (outlining when the Court will

look to congressional findings).
315. See United States v. Lopez, 514 U.S. 549, 562 (1995).
316. United States v. Morrison, 529 U.S. 598, 614 (2000) ("[T]he existence of

congressional findings is not sufficient, by itself, to sustain the constitutionality of
Commerce Clause legislation."). For a description of the findings, see supra notes
160, 221.

317. See supra notes 213-22 and accompanying text (establishing the inadequacy of
the congressional findings for RLUIPA).

318. See 146 Cong. Rec. S7774, S7774-75 (daily ed. July 27, 2000) (statement of
Marc D. Stern). The Senate noted that according to Marc D. Stem's testimony:

[I]n each case, the burden on religious exercise, or removal of that burden,
will affect interstate commerce. This will most commonly be proved by
showing that the burden prevents a specific economic transaction in
commerce, such as a construction project, purchase or rental of a building, or
an interstate shipment of religious goods.

Id. at S7775. For an argument that these findings are not an example of extensive
legislative findings, see supra note 221 (comparing the legislative findings for
RLUIPA with the congressional findings for VAWA, and showing that RLUIPA's
legislative findings are not extensive).
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legislative findings as "extensive," '319 such findings would not guarantee
a finding of constitutionality. The Morrison Court found that
Congress had heard extensive testimony of VAWA's link to economic
activity before passing the Act.32 ' However, that evidence was not
enough to alter the Court's finding that VAWA violated the
Commerce Clause.32' Congress heard far less testimony before
passing RLUIPA than it did before passing VAWA. Thus, it follows
that the legislative findings accompanying RLUIPA will be
ineffective. In the absence of overwhelming empirical evidence, the
Court does not defer to Congress's determinations that a law falls
within Congress's Commerce Clause power.322 Thus, the findings
accompanying RLUIPA cannot overcome the fact that RLUIPA does
not regulate only economic activity, 323 and has an insufficient
jurisdictional element.32 4 The congressional findings cannot alter the
holding that RLUIPA is not constitutional under the Commerce
Clause.

4. RLUIPA Violates Principles of Federalism

The Commerce Clause ensures that Congress cannot regulate
activities that belong to the states.325 In enacting RLUIPA, Congress
encroached upon territory that states had traditionally regulated-
their local zoning laws. Jack McKeown, the zoning officer of
Middletown Township and defendant in Freedom Baptist Church v.
Middletown Township,326 explained the problem in his own words:
"One way to understand it... is that, traditionally, religious. .. uses
were neighborhood oriented, so most zoning made provisions for
religious.., uses within residential neighborhoods., 32 7  Congress
violates principles of federalism in attempting to regulate activities

319. Storzer & Picarello, Jr., supra note 144, at 992.
320. Morrison, 529 U.S. at 614.
321. Id. The Court did not allow the existence of findings to alter its conclusion

because "[w]hether particular operations affect interstate commerce sufficiently to
come under the constitutional power of Congress to regulate them is ultimately a
judicial rather than a legislative question." Id. (alteration in original) (quoting United
States v. Lopez, 514 U.S. 549, 557 n.2 (1995) (quoting Heart of Atlanta Motel, Inc. v.
United States, 379 U.S. 241, 273 (1964) (Black, J., concurring))).

322. See Lopez, 514 U.S. at 557 n.2 ("Simply because Congress may conclude that a
particular activity substantially affects interstate commerce does not necessarily make
it so." (quoting Hodel v. Va. Surface Mining and Reclamation Ass'n, 452 U.S. 264,
311 (1981) (Rehnquist, J., concurring))).

323. See supra notes 303-07 and accompanying text (establishing that RLUIPA
regulates non-economic activity).

324. See supra notes 308-13 and accompanying text (establishing that RLUIPA's
jurisdictional element is insufficient).

325. See Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 194-95 (1824) (establishing that
the Commerce Clause does not provide Congress with the power to regulate activity
occurring within a single state unless the activity affects interstate commerce).

326. 204 F. Supp. 2d 857 (E.D. Pa. 2002).
327. Liptak, supra note 135, at A10.
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that local zoning boards traditionally regulate. As such, RLUIPA is
an example of Congress usurping state power.

Furthermore, local governments have difficulty defeating RLUIPA
challenges. RLUIPA places a strenuous burden on local governments
because the statute requires strict scrutiny analysis.3 28  Local
governments must show a compelling interest and that the action
taken was the least restrictive means of furthering that interest.
Moreover, the effects of finding that small towns violated RLUIPA
can be devastating to them, because the litigation and possible
damage awards can be large.329 As a result, RLUIPA takes localities'
right to control their own zoning laws away from them.

Moreover, a finding that the Commerce Clause cannot support
RLUIPA may clarify the Court's Commerce Clause jurisprudence.
The decision would show lower courts that civil laws may also fail to
fall within the ambit of the Commerce Clause. That message would
also register with Congress, which could be more careful in drafting
future legislation under its Commerce Clause power. Finally, such a
finding would also alert Congress that they cannot overturn Court
decisions with legislation.

Finally, RLUIPA allows religious groups to bypass many laws that
are in the public's best interest, such as historical landmark
protections and health and fire codes.33° Although Congress enacted
the land use portion of RLUIPA to overcome burdens on religious
groups,331 the Act actually provides too much protection. RLUIPA
gives unequal protection to religious groups in the face of zoning
regulations that affect all landowners. Hence, RLUIPA also violates
notions of equal protection.332 Because RLUIPA violates notions of
Equal Protection and federalism, and because it fails under all four
Lopez factors, RLUIPA must fall.

328. Ross K. Baker, supra note 227, at B7. But see Giaimo & Merriam, supra note
62. Giaimo and Merriam propose strategies for local zoning offices to overcome a
RLUIPA challenge. Id. at 16. Among the strategies suggested are proving that the
restriction furthers a "compelling governmental interest" by providing strong
evidence, forcing the plaintiff to show that the regulation in question presents a
substantial burden on them, amending the zoning process to "grant administrative
relief to applicants who demonstrate a RLUIPA right," and engaging in
communication with the offending party to try to resolve the issue before someone
files suit. Id. at 16-17; see also Hook, supra note 14. Hook suggests other tactics for
local governments defending against RLUIPA challenges. Hook also provides
strategies for religious groups to obtain victories in RLUIPA cases. Id. at 855-58.

329. See supra note 69 and accompanying text (establishing that courts have held
cities financially liable for RLUIPA violations).

330. See supra notes 71-74 (showing that religious groups can invoke RLUIPA to
ignore historical landmark protections, as well as health and fire codes).

331. See 146 Cong. Rec. S7774 (daily ed. July 27, 2000) (statement of Sens. Hatch &
Kennedy).

332. U.S. Const. amend XIV, § 1.
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CONCLUSION

Congress's most recent attempt to protect religious groups from
governmental burdens exceeded its constitutional authority.
RLUIPA does not regulate only economic activity and does not
contain a satisfactory jurisdictional element. Moreover, RLUIPA has
an attenuated link to interstate commerce and lacks adequate
legislative findings to support its constitutionality. Finally, RLUIPA
violates notions of federalism and the Equal Protection Clause.
Federal appellate courts hearing challenges to RLUIPA's
constitutionality must find that the Act does not fall within the ambit
of Congress's Commerce Clause power. And Congress must go back
to the drawing board if it wishes to enact a religious freedom statute
that respects state and local governments and the United States
Constitution.
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