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COMBINING PROFESSIONALISM, NATION
BUILDING AND PUBLIC SERVICE: THE
PROFESSIONAL PROJECT OF THE ISRAELI
BAR 1928-2002

Neta Ziv*

INTRODUCTION**

Professions distinguish themselves from trades and businesses by
claiming to serve a public function that reaches beyond the interests of
their members. Lawyers profess to promote legality and justice, a
public good, through the basic constituent of lawyering—Ilegal
representation. Under this understanding, lawyers negotiate a trade-
off with society: they obtain the exclusive right to practice law and to
regulate their affairs free from state intervention, and in return they
fulfill an important public goal and societal need—law and justice.
These interests are served when lawyers place the interests of the
common good and of their clients beyond their self-interest.!

Thus, lawyers articulate their duties to clients and to the common
good as interdependent, by claiming that ultimate client loyalty is in
and of itself a means to promote desirable and important societal
values such as liberty, equality and legal certainty.? But serving the
interests of individual clients does not always coincide with the

* Senior Lecturer and Director, Clinical Education Programs, Tel Aviv University
Law Faculty, Israel. An earlier draft of this work was included as a chapter in my JSD
dissertation from Stanford University Law School entitled, Human Rights Law and
Public Interest Lawyering: A Study on the Interdependence of Jurisprudence and the
Legal Profession in Israel (June 2001). I wish to thank Deborah L. Rhode, Lawrence
Friedman and William Simon for reading and commenting on the dissertation. I want
to thank Issachar Rosen-Zvi and Ronen Shamir for comments on the first draft of this
work, and Russell Pearce for his helpful comments and encouragement to publish this
work.

** The Fordham Law Review relies on the author’s translations for the Knessett
Protocols, the meetings of the Jewish Lawyer’s Association, and the Bar Association
materials.

1. Dietrich Rueschemeyer, Lawyers and Their Society: A Comparative Study of
the Legal Profession in Germany and in the United States 13 (1973). For a summary
of the main sources to this functional approach to legal professionalism, see Russell
Pearce, The Professionalism Paradigm Shift: Why Discarding Professional Ideology
Will Improve the Conduct and Reputation of the Bar, 70 N.Y.U. L. Rev. 1229, 1237-40
(1995).

2. For a critical view on this approach see William H. Simon, Babbitt v. Brandeis:
The Decline of the Professional Ideal, 37 Stan. L. Rev. 565 (1985).
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advancement of the public interest. In contrast, critics assert that
lawyers’ professionalism rests upon their duty to third parties or to the
broader community, and that the centrality of the lawyer-client
relationship creates an impediment on such public duties.* The
central tenet of lawyering—namely, client loyalty—thus bears an
inherent tension: it is claimed to be the basic and essential component
of lawyers’ public duties, but it has also become the symbol of lawyers’
abandonment of their public role.*

Still, in order to maintain the status and privileges of a recognized
profession, lawyers need to articulate and define their public role—
which entails settling the tension between individual representation
and public-communal interests—for themselves and their particular
communities of reference.  To gain societal legitimacy and
recognition, the process of constructing and defining the legal
profession’s “public role” must remain consistent with the specific
conditions amidst which it is formed, embedded and operates. In
other words, lawyers’ ethos of public service needs to conform to the
value system existent within their society.

In this article, I illustrate this process by examining the formation
and development of the Israeli legal profession from the 1920s to
today. My central argument is that the professional ideology of the
Israeli bar was contrived by defining concepts of public and private
spheres in a manner that harmonized with the political, social and
cultural values prevalent in Mandatory Palestine and later in the State
of Israel. The public obligations of the legal profession were
construed to correspond with the central ideals of Zionism, namely
Jewish national institution and state building. At the same time, the
bar maintained a formalistic and private, client-centered approach to
legal professionalism derived from the British Mandatory legal
system, which constituted a dominant source of Israeli law and legal
culture. The combination of such a public-institutional objective
together with a private form of representation, allowed the Israeli bar
to exhaust its public obligations and forgo its social commitments

3. Simon calls the first approach “The Dominant View,” under which “the
lawyer must—or at least may—pursue any goal of the client through any arguable
legal course of action and assert any non frivolous claim.” William H. Simon, The
Practice of Justice: A Theory of Lawyers’ Ethics 6 (1998). The second type of
lawyering Simon labels “The Public Interest View” (formerly labeled in Simon’s
works as the “normative” view), and its basic maxim is “that law should be applied in
accordance with its purposes, and litigation should be conducted as to promote
informed resolution on the substantive merits.” Id. at 8.

4. On the tension between client representation and serving the good, see
Deborah L. Rhode, In the Interests of Justice, Reforming the Legal Profession 49-80
(2000); William H. Simon, The Practice of Justice, A Theory of Lawyers’ Ethics
(1998); Russell G. Pearce, Lawyers as America’s Governing Class: The Formation and
Dissolution of the Original Understanding of American Lawyers’ Role, 8 U. Chi. L.
Sch. Roundtable 407-10 (2001) [hereinafter Pearce, Lawyers as America’s Governing
Class].
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without altering the ethical tenets of individual client loyalty as its
main formative principle. Issues such as access to justice, legal
representation of poor people, and protection of human rights, for
example, were absent from the discourse, rhetoric, and practices of
the bar. The Israeli bar managed to keep its dominance as the
representative of professional ideology until the 1990s. Since then,
both the traditional concept of lawyering as well as the bar’s
hegemony in this area has been eroding. The process is a result of
numerous factors including the entry of new social groups into the
profession due to changes in legal education, the sharp rise in
competition between lawyers, a new leadership of the organized bar,
the emergence of public interest and community lawyering, and a
stronger inclination of the Supreme Court to scrutinize the bar’s
practices under Israel’s new constitutional framework.’

The bar has responded to demands from within its ranks and from
external sources, challenging the preceding and existing professional
order. For example, the bar launched its first pro bono program in
2002 (following a two year struggle within its internal institutions); a
private law firm established in 2001 a pro bono law firm; numerous
lawyers are providing assistance to poor people through poverty
NGO’s and almost all law schools are offering some kind of clinical or
community program as part of their legal education. At the same
time, market forces have led to changes in restrictive rules on lawyers’
practices. The total ban on advertising has been lifted and replaced by
a regulatory mechanism, and prohibition on lawyers’ engagement in
certain occupations has been eased.® Though it is still early to assess
the extent to which these trends will significantly alter the collective
role of the profession, they signal an  important shift in the
professional ideology which, in turn, ought to be understood against
broader changes occurring within Israeli society. In the next sections,
I expose these connections, in an attempt to explain the evolving role
of the legal profession within Israeli polity and society.

I. THE BRITISH MANDATORY PERIOD

Lawyering entered its modern age in Palestine in the beginning of
the 1920s, shortly after the British Mandate took over the control of
the region in 1917. Throughout the British Mandate, Jews driven by
Zionist convictions moved to Palestine and began the process of
nation and state building, leading to the creation of the state of Israel
in 1948. The legal profession during that period developed under the
influence of three main forces and interests: first, the British legal
heritage from which lawyers derived both their formal status as well as
their ideals; second, the need to take an active part in the Zionist

5. See infra Part V.
6. See infra Part V.
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movement of nation and state building; and third, lawyers’ move to
promote their professional status, social recognition and financial
interests as members of a new social class. These interests, which
simultaneously affected the growth of the legal profession, frequently
stood in direct tension with one other.

A. The British Influence on Lawyering During the Mandatory Period

During the Mandatory period, British courts served as the central
legal institutions for adjudication.’ Most of the criminal,
administrative, and civil matters were handled according to British
law, which prevailed as the law of the land.* British judges served in
all District Courts and the Supreme Court of Palestine, and English
was the main language of adjudication. By creating a web of
Ordinances that regulated most aspects of modern life, British
lawmakers influenced the legal culture of the emerging nation.’

Jewish lawyers who immigrated to Palestine perceived themselves
as part of a modern and Western legal culture. British law constituted
one of those elements and lawyers adopted many of its attributes
during the formative stage of the legal profession in Palestine.'” Not
only the structural aspects of the administrative and legal
infrastructure of British Mandatory law were incorporated into the
emerging Jewish institutions and apparatus, but also its spirit and
belief systems." Lawyers identified with British legal doctrine, form
and style. Relations between local lawyers and British lawyers were

7. It has been common to describe the Mandatory law as the source upon which
Israeli law was built. Mandatory law is considered the first stage of the development
of modern Israeli law. See Daniel Friedmann, The Effect of Foreign Law on the Law
of Israel: Remnants of the Ottoman Period, 10 Isr. L. Rev. 192 (1975); Yoram Shachar,
History and Sources of Israeli Law, in Introduction to the Law of Israel 1-10 (Amos
Shapira & Keren C. DeWitt eds., 1995).

8. For a period of about 10 years starting from around 1918, a system of Hebrew
community courts (Hebrew Peace Courts) operated in Palestine side by side with the
courts of the Crown and the religious courts. This system ceased to operate in the late
1920s. See Ronen Shamir, On the Death of an Israeli Legal System, in Mautner, Sagi &
Shamir, Multiculturalism in a Democratic and Jewish State 589-632 (1998)
[hereinafter Mautner, Multiculturalism in a Democratic and Jewish State]. In
addition, local religious courts maintained jurisdiction over personal status matters.

9. Assaf Likhovski, In Our Image: Colonial Discourse and the Anglicization of
the Law of Mandatory Palestine, 29 Isr. L. Rev. 291 (1995).

10. Ronen Shamir, The Colonies of Law: Colonialism, Zionism and Law in Early
Mandate Palestine 25 (2000) [hereinafter Shamir, The Colonies of Law] states:

In law, the identification with the West was directly expressed in the

dominant attitude towards the newly established colonial system of

justice. . . English imported law and the legal ways of the British in general

were perceived by most Jewish jurists in Palestine as the incarnation of a

highly developed enlightened law.

11. See, e.g., Edwin Samuel, British Traditions in the Administration of Israel 33
(1957).
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established already in the early 1920s, as some of the more prominent
lawyers in Palestine came from London."

In 1920 Norman Bentwitch, the Attorney General for Mandatory
Palestine, established “Law Classes,” the first institution for legal
education in Palestine.”® Legal education in this institution included in .
its first part skills training (taught by local Jewish and Arab jurists)
and at the second stage theoretical classes in law and jurisprudence,
taught by British jurists. The program of Law Classes was heavily
Anglicized, and many subjects of study were imported from the
British legal education system, regardless of whether they directly
applied in Mandatory Palestine."* In general, law was taught as an
autonomous discipline, through a formalistic, positive approach.”

The Mandatory courts in which lawyers conducted most of their
adjudication operated as colonial courts and applied English law and
doctrine. These courts served as the model for future state
institutions. A legal doctrine under the British legal system was
formalistic, the precedents used in the colonial legal system were
British, the language spoken and used in the higher court system was
English and law enforcement officers were British. It was this
understanding of the justice system that the “pioneers” of the Jewish
legal profession experienced first-hand.

The basic professional concepts governing lawyers’ practice in
Britain were reenacted in Palestine. First, membership in the English
bar conferred permission to practice law in the British colonies.'®
Second, The Advocates Ordinance of 1922, which regulated the
practice of law in Palestine, carried many of the characteristics
familiar within the British system on professional legal practice. It
conditioned legal practice on obtaining a formal license and required
a minimal apprentice period and the passing of professional entrance
exams.'” The Ordinance imposed numerous formalistic requirements
upon lawyers (e.g., annual payment of fees, registration in a
professional registrar). Regarding fiduciary obligations, it defined the
core duties of the lawyer to act in the best interest of the client and to
assist the court in the administration of justice.!®* The Ordinance also
restricted lawyers’ vocational activities to legal work only, prohibited

12. See Gavriel Shtrassman, Wearing the Robe, A History of the Legal Profession
Until 1962, at 20 (1985) (describing the influence of two British lawyers, Harry Sacher
and Horas Samuels, on Jewish lawyers in Palestine).

13. Assaf Likhovski, Legal Education in Mandatory Palestine, 25 Iyunei Mishpat
[Tel Aviv U. L. Rev.], 291, 300 (2001) [hereinafter Likhovski, Legal Education)].

14. Id. at 304.

15. Id. at 301.

16. Id. at 296.

17. The Advocates Ordinance of 1921, §§ 2,3 & 5.

18. Seeid. § 14.
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self-advertisement, provided instructions for attorney’s fees and
established internal disciplinary tribunals."”

Hence Jewish lawyers in the Mandatory period developed their
professional identity with a strong correlation to the practices, rules
and ideals of the British Legal Professionalism.?’ This source of
professional ideology emphasized the private role of lawyers (i.e.,
their primary obligations to their clients?'), it strongly differentiated
between professionals and laypersons, and it was based on a
formalistic approach to law.?

B. Nation and State Building

The emerging Jewish Israeli legal profession also needed to define
its relation to the ideals of Zionism. Alongside the establishment of
administrative and legal institutions by the British administration, the
Jewish immigrants to Palestine began to build their own quasi-state
apparatus. The central goal of Zionism was to gather sufficient
numbers of Jewish people in the land and to “settle” the country,
particularly the rural areas and geographical frontiers. The new
immigrants were urged to build as many future state institutions as
possible in order to establish the political, economical, legal, and
cultural infrastructure of the reviving Jewish State. This scheme was
considered a principal vehicle to fulfill the goals of nation building,
and it also applied to legal institution building.

Since a primary objective of the Jewish national organizations was
to “staff” public and private institutions with Jews, the leaders of the
legal professional community in Mandatory Palestine viewed the
integration of Jewish professional judges and lawyers into the
Mandatory judicial system as the central method in accomplishing the
Zionist goals of Jewish nationalism. Bernard Joseph, who later
became the Minister of Justice in Israel, wrote in 1926 that real
nationalism depended on strengthening the ties to the Mandatory
state’s institutions, increasing the numbers of “Jewish lawyers who
would penetrate the governmental establishment, [and] Jewish judges

19. Id. (describing the restrictions on engagement in commerce and prohibition of
advertising); id. § 15 (discussing the establishment of disciplinary tribunals).

20. See, e.g., Mautner, Multiculturalism in a Democratic and Jewish State, supra
note 8, at 619.

21. Compare this to the United States, where lawyers articulated their public role
to promote “the common good” to become part of the state’s governance—i.e., as
Pearce states to constitute “a governing class,” in contrast to the European traditional
concept of a guild. Pearce, Lawyers as America’s Governing Class, supra note 4, at
388-89.

22. In fact, the formalistic nature of the bar was so pronounced that Simon
Agranat, who served on the Israeli Supreme Court beginning in 1948, declared as one
of the first tasks of the newly appointed Minister of Justice to come out against “the
excessive formalism of the bar.” See Pnina Lahav, Judgment in Jerusalem: Chief
Justice Simon Agranat and the Zionist Century 81 (1997).
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who would be appointed to the Mandatory courts, Jewish jurists who
would shape the spirit of Mandatory law.”*

Accordingly, The Jewish Lawyers’ Association (“JLA”) dealt over
and over again with the absence of a Jewish Judge in the Haifa
District Court. This issue was raised during the JLA’s meetings in
1931, 1932, 1935 and 1937, and was considered a central topic in the
Association’s struggle to strengthen the Zionist goals of nation
building.* So was the need to hire Jewish clerks in the court
administration.”® Along this “structural” line, the establishment of
magistrate courts in the periphery (Tiberias, Tsfat), which the JLA
demanded, was considered a “national” goal even though it stood in
tension with lawyers’ “professional interest,” i.e., the inconvenience
entailed traveling to distant towns for irregular court appearances.?

The role of Hebrew within the system of justice illustrates this
approach as well. During the first meeting of the JLA in 1928,
attorney Moshe Eliash (one of the leading lawyers in this period) gave
a lecture about the legal situation within the British mandate. Eliash
raised the question of what lawyers can do as Jews to strengthen law
and the justice system. He discarded the idea that the jurists’ input as
Jews ought to be through influencing the substance of legal rules (for
example through the Jewish Halachic law), but rather via their form.
National Jewish interests can be fulfilled by giving the existing law, in
Eliash’s words, “a Hebrew form, and the translation of the [Ottoman]
Megele to Hebrew by Gad Frumkin, can prove in what way we need
to dress the laws of the land in a Hebrew form.”?’

23. Shamir, The Colonies of Law, supra note 10, at 112 (citing Ha’Aretz, 5.9.26).
24. See The Fourth Meeting of the Jewish Lawyers Association Committee, May
3, 1931 (Central Zionist Archives, J108/2); The Fifth Meeting of The Jewish Lawyers
Association Committee, June 1, 1936 (Central Zionist Archives, J108/2); The Seventh
National Council of The Jewish Lawyers Association, July 1935 (Central Zionist
Archives, J108/5); The Sixth Meeting of the Jewish Lawyers’ Association Committee,
April 1937 (Central Zionist Archives, J108/12).
25. The Seventh National Council of The Jewish Lawyers Association, July 1935
(Central Zionist Archives, J108/5).
26. Id.
We are a Zionist-Settlement (“Zioni-Yishuvi”) organization, and not a
purpose for ourselves and this should constitute a criteria in all our
professional public work. In this area the boundaries between
“professionalism” and politics is fragile and unclear.... To explain this I
will bring a few examples. The appointment of a Jewish Judge in Haifa
which we fought for years is not only a professional matter, and also the
transfer of state institutions to Tel Aviv, or the question of transferring
Tsfat, Tiberias and the Jordan Valley [regions] to the jurisdiction of the
District Court in Nablus. Against this, perhaps our professional interest says
that we have to object to the opening of a magistrate court which convenes
once or twice a week in the settlements near the big cities and if we demand
their establishment, it is for national and not professional reasons.
Id.
27. The First Meeting of The Jewish Lawyers Association Committee, April 1928
(Central Zionist Archives, J108/2).
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The use of the Hebrew language in the courts by Jewish lawyers
constituted a constant struggle of the JLA, because many lawyers did
not abide by its official decision to prefer Hebrew to English. In order
to enforce this practice, the JLA’s Central Committee decided, during
its second meeting in 1929, to make the use of Hebrew by lawyers in
the courts (and other governmental institutions) mandatory.® In
subsequent meetings, the JLA expressed its dismay with Jewish
lawyers who refused to use Hebrew in court despite the decree of the
JLA.” This criticism was tied to complaints against “segregationist”
lawyers who did not become members of the JLA and maintained
their membership in the English bar, an act viewed both as an insult to
the JLA as well as a violation of their national duties.”

These structural-institutional aspects of Jewish national revival
were dominant in lawyers’ professional efforts to take part in the
Zionist movement. However, they did not exhaust their professional
activity and occasionally lawyers did express concern over the
substantive values underlying individual legal representation, the
collective stand of the JLA, and their relation to the goal of nation
building. For example, in 1931, three years after its formation, the
central Committee of the JLA briefly addressed a number of public
interest issues in its meeting: it voiced its opinion against corporal
punishment of children, instructed the local committees to provide
legal aid to poor people (the Jerusalem branch appealed the
instruction), and joined the Jewish public’s protest against the British
ban on Jewish immigration to Palestine.’’ As to the problem of “land
speculation,” the JLA posed a direct tension between lawyers’
financial interests and national objectives. As aforementioned, land
acquisition by Jews (either individually or by the Jewish national
institutions) was a top priority within the Jewish community. The
national institutions tried to prevent the sale of land to non-Jewish
purchasers. Apparently some lawyers represented Jewish “land
speculators” in such transactions and arranged for the sale of land to

28. The decision of The Second Meeting of the Jewish Lawyers Association
Committee in May 1929, stated:

The Committee confirms the temporary order issued by the Central
Committee regarding the use of the Hebrew language in writing and orally
in courts stating: It is mandatory for every Jewish lawyer, to use whether
orally and in writing, in all applications and pleadings before governmental
institutions generally and the courts in particular, the Hebrew language only.
Exceptions to this rule are 1. If the client is not Jewish. 2. If counsel for the
adversary does not know Hebrew. 3. In private appearances before judges.

29. On the difficulties of enforcing the use of Hebrew, see Shtrassman, supra note
12, at 52-62.

30. The lawyers who maintained their ties to the British bar provoked extensive
fretting. See The Sixth Meeting of the Jewish Lawyers’ Association Committee, April
1937 (Central Zionist Archives, J108/12).

31. The Fourth Meeting of the Jewish Lawyers Association Committee, May 3,
1931 (Central Zionist Archives, J108/2).
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restrictions on lawyers’ practices. The bar confronted challenges to its
exclusivity from newly established commercial enterprises that offered
para-legal and semi-legal services to the public.

In the mid 1990s, a group of lawyers formed a list that challenged
the hierarchy of the “old generation” of the bar. The list, Lishka
Acheret—“A Different Bar”—participated in the elections to the
central committee of the bar. Since its inception, the list has voiced
the idea that the legal profession carries a collective responsibility to
promote substantive justice. It challenged the bar to denounce
administrative detention used by the Israeli security forces and to
speak out against the miscarriage of justice in the military courts in
the Israeli occupied territories. The group demanded abolition of
Ethical Rule 27, which restricted clients’ ability to switch lawyers, as
well as the ethical rule that set minimal attorneys’ fees. Lawyers
within the list presented an alternative view of the organized bar’s
role, one that reached beyond—although not substituting the task
of —serving the interests of its members."”! The existing leadership of
the bar labeled this initiative as an attempt to politicize the profession.
In 1993, for example, the central committee of the bar refused to
publish in its newsletter an article by the head of the list that criticized
the bar, a decision that was challenged in court.'”

At the same time, individual lawyers have started approaching the
Israeli Supreme Court to challenge breaches of substantive norms of
the rule of law by the state. Contrary to the traditional litigation
strategy of the bar, these matters did not necessarily bear close
relationship to the legal system or to legal institutions. In H.C.
1607/94, three lawyers and Lishka Acheret challenged the
appointment of the Consul General in Germany by the minister of
Foreign Affairs by arguing that the appointee was a personal friend of
the Minister.” In 1993, a group of eleven lawyers joined a petition
against the Attorney General, requesting that he dismiss the Chief of
the Israeli police following media exposure of his improper receipt of

171. Interview with Dr. Shlomo Cohen, Head of the Lishka Acheret List
(Currently, Chair, Israel Bar Association), in August 1998.

172. The bar’s decision was challenged in the Israeli Supreme Court. This petition
was rejected, and writing for the majority, Justice Bach confirmed the bar’s decision
to limit publications in this paper to “informative” materials only (i.e., doctrinal or
legal material), and to restrict publications that may transform the paper into a
political platform. Dissenting, Chief Justice Shamgar stated that he would accept the
petition, holding that the bar is constrained by administrative and semi-constitutional
norms of free speech, its newsletter having the status of a “public forum.” Both
decisions clearly presume, however, that the bar’s main duty is to handle the affairs of
its own members. Both the majority and dissent merited their decisions by resorting
to an in depth analysis of free speech doctrine. Again, the judiciary has been reactive
in considering the private-public dimensions of professionalism; H.C. 6218/93, Dr.
Shiomo Cohen v. The Israel Bar Ass’n, 49(2) P.D. 529.

173. The petition was rejected, and so was a request to reconsider the case. See
Dangatz 2751/94, Lishka Acheret v. The Minister of Foreign Affairs, 48(5) P.D. 543.
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discounted rates in hotels and other benefits.'”” In these cases the
lawyers-petitioners presented themselves as members of the
profession, i.e., public figures that have a stake in guarding the rule of
law.'”

Lawyers also began opposing the restrictive measures of the bar
through legal and non-legal measures.”” On the adjudicative front, a
lawyer challenged the bar’s decision not to allow him to announce on
his letterhead that he is a qualified accountant in addition to being a
lawyer, and, in 1997, a lawyer directly challenged the constitutionality
of this restrictive rule.'” Such challenges have resulted in reforms of
the ethical rules in two areas: advertising and prohibited vocations. In
2001, the total ban on advertising was replaced with a regulatory
scheme, which allows lawyers to advertise their services under certain
conditions.!” In July 2002, the prohibition on vocational activities was
abolished and replaced with a rule that defines the restrictions in
terms of conflict of interest.'” The bar was not able to oppose these
demands, nor to refute the pressure of competition from within its
ranks.

The previous rather unified front between the judiciary and the bar
has also been undergoing changes, as the Supreme Court’s
endorsement of the bar has gradually been eroding."® In particular, in
1996 the relationship between the bar and the Israeli Supreme Court
became tense following an overt clash between then chairman of the

174. H.C. 7105/93. This petition was heard together with a series of other petitions
against the Attorney General dealing with the same event. See H.C. 7074/93, 7165/93,
57/93. The court remanded the case to the Attorney General for further
investigation; in the meantime, however, the Chief of the Police had resigned.

175. The question of standing did not rise in these cases as Israel’s Supreme Court
has largely relaxed the requirements of standing on issues of public concern.

176. Shmuel Mintzer, Rules of a Fossilized Guild, Haaret’z, Mar. 16, 1993. In this
article Mintzer criticized the rules that restrict lawyers from engaging in certain
vocations. He disputed the notion that lawyering was an “honorable profession”
rather than a business.

177. H.C. 4000/93, Alroi Kanbal v. The Israeli Bar Ass’n, 52 Dinim Elion 504. The
court reached quite an innovative result in this case, holding that a lawyer may state
on his letterhead that he holds the degree and title of an accountant but must take
steps to ensure that it is understood that he is not practicing as an accountant. In H.C.
6657/97, Gil Perminger v. The Israeli Bar and The Minister of Justice, the challenge to
the rule prohibiting lawyers from practicing as land evaluators was dismissed
following a settlement that applied to the petitioner only. Since 1992, when the Basic
Law: Freedom of Vocation came in force, this semi-constitutional source has served
as a major venue to bring under judicial review professional and ethical norms that
restrict lawyers’ practices. On the evolution of judicial review of statutes based on the
1992 enactment of the two Basic Laws, see Daphne Barak-Erez, From an Unwritten to
a Written Constitution: The Israeli Challenge in American Perspective, 26 Colum.
Hum. Rts. L. Rev. 309 (1995).

178. Israel Bar Association Rules (Advertising) 2001.

179. Israel Bar Association Rules (Additional Practices) 2002, promulgated under
the amendment to section 60 of the IBA Act. The rules are still subject to the
approval of the Minister of Justice.

180. Salzberger, supra note 74.
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Israeli bar, attorney Dror Hoter-Ishai, and the Chief Justice of the
Israeli Supreme Court, Aharon Barak. Hoter-Ishai spoke out against
the over-activism of the Supreme Court that, in his words, was
“managing the state” instead of confining itself to the judiciary’s
genuine role of dispute resolution.™ In a brusque interview in the
ultra-orthodox newspaper “Yated Neeman” in 1996, the head of the
bar attacked the Supreme Court and the judges directly. He accused
the judges of attending to their own careers by publishing books and
teaching in private law schools instead of serving litigants who await
court decisions for years, and claimed that justice cannot be found
within the judiciary.” The harsh attack led to a temporary cease of
professional cooperation between the court system and the bar for
several months.'"™ From within the bar, the criticism voiced by the
chair was met with objection and extensive dissent by the bar’s district
chairs as well as by individual lawyers." These attorneys expressed
their support for the court and denounced both the content and style
of the critique.'

In the 1999 elections the oppositional list Lishka Acheret won the
elections and its chair was elected to head the Israeli Bar. Since that
time, the bar’s maneuvers to assert its proclaimed public duties and
maintain lawyers’ self interests have been more complex and
challenging.

Though more civilized and polite in its manner, the bar continues to
affirm its role as an independent legal institution guarding the
integrity of the legal system. In an unprecedented move, and against

181. Rosen-Zvi offers a somewhat different explanation for the weakened
solidarity between the bar and the judiciary. See Rosen-Zvi, supra note 130. He
claims that that the judiciary is undergoing its own sub-professionalization process
that distinguishes it from that of the bar, and the bar is reacting to this process. Under
this theory, the judges have been creating mechanisms that disassociate them from the
lawyers in various areas of professional life. Another way to understand this trend is
that the organized bar is itself becoming more distant and alienated from its members
and does not manifest the divergent conceptions about professionalism. Either way it
is evident that the bar is no longer the exclusive representative of professional
ideology amongst Israeli lawyers, both on the collective and the individual level. This
is the central argument of Rosen-Zvi. Id. at 825-26.

182. Shahar Ilan and Ben Tsion Tzitrin, The Chairman of the Bar Association:
“What is Happening in the High Court of Justice is Outrageous; No Justice and No
Law Can Be Found There;” Haaret’z, Nov. 27, 1996.

183. Judges were instructed not to take part in fora organized by the bar.
Relationships resumed after the chairs of the district committees denounced these
attacks. See Ben-Zion Tzitrin, Rift in the Bar Association: The Heads of the Districts
Denounce Hoter Ishai’s Attacks on Barak, Haaret’z, Mar. 5, 1997.

184. The media, too, condemned Hoter Ishai for his comment against the courts
and raised doubts about the status of the bar and its competence to serve as a
representative body of the profession. See Editorial, An Unbridled Assault, Haaret’z,
Nov. 28, 1996.

185. Id. (describing the public statement in which the four chairs of the bar’s
district committees disapproved Hoter-Ishai’s statements against the judiciary and the
judges); see also We Are Proud of Our Legal System, Haaret’z, Dec. 3, 1996.
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the vehement objection of Chief Justice Aharon Barak, the bar
conducted a comprehensive survey of judges’ performance among
lawyers. The bar insisted on its autonomous position within the
justice system—separating itself from the courts—and managed to
resist the strong pressure from the judiciary to refrain from
conducting this survey.'®

The bar has also been deeply engaged in efforts to curb
encroachment on its exclusive jurisdiction from private commercial
companies that started offering semi-legal services to the public in the
late 1990s, mainly in the area of personal injury and monetary
benefits. In 1998, the bar amended its ethical rules, barring lawyers
from accepting referrals from commercial entities that advertise their
legal services, and prohibiting them from offering legal services to
outside clients while employed by such entities.!s” In 2002, the bar
launched a lawsuit against one of these companies, asking for a
temporary and permanent injunction against the provision of legal
services by private non-legal entities.'ss Litigation was accompanied
by a media campaign cautioning the public not to obtain non-
professional aid and encouraging them to approach “real” lawyers
only.!8

As for its explicit public obligations, the most pronounced has been
the initiation of a pro bono project of the bar."® In 1999, a special
taskforce was appointed by the bar’s chair to prepare the platform for
the project. Implementation of the plan, however, was met with
fervent objection from the bar’s Central Committee, still under the
control of the old leadership. The dissenters argued that pro bono
work might impinge upon the interests of new and young lawyers and
would constitute unfair competition.””! Despite objections from
within, in May 2002 the pro bono project was launched and within
three months over 700 lawyers applied to take part in it. On
September 1, 2002, the first pro bono stations were opened.'”

Alongside the changes that have been taking place within the
private bar, though slow and restrained, public interest law in Israel

186. Orech Hadin (The Attorney) 31, July 2002, 32-43.

187. Ethical Rule 11B, supra note 76.

188. Civ. Req. 452/02, The Israeli Bar Ass’n v. Pitsuy Nimratz, Ltd. (Jerusalem
District Court, decision rendered Apr. 10, 2002), Civ. App. Req. 4196/02, Pitsuy
Nimratz, Ltd. v. The Israeli Bar Ass’n, decision rendered July 7, 2002.

189. Orech Hadin, The Attorney 33, Oct. 2002.

190. See, e.g., Memorandum, Position Paper on the Establishment of a Pro Bono
and Legal Aid Project, from Schachar Velner, Chair of the Isracl Bar Association
Legal Aid Committee, to Shiomo Cohen, the Chair of the Israel Bar Association
(Dec. 27, 1999) (on file with author).

191. Cf. Deborah L. Rhode, Cultures of Commitment: Pro Bono for Lawyers and
Law Students, 67 Fordham L. Rev. 2415 (1999).

192. The project received the endorsement of Yigal Arnon, one of Israel’s most
prominent attorneys, bestowing upon the initiative credibility and respect. Orech
Hadin, Hapraklit [The Advocate] 11 (July 2002).
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has been growing steadily and gaining acceptance during the 1990s.'?
The number of public interest organizations that employ lawyers or
are assisted by legal counsel has risen significantly in the last
decade.” Law school clinics have been established,'” private lawyers
assist Non-Government Organizations through the provision of free
legal advice,'%s and cause lawyering is becoming an accepted form of
practice. The legal profession in general is receiving more attention in
the academy as a subject of research.'”’” Together, these trends signify
the beginning of a new period in the evolution of the legal profession
in Israel.

CONCLUSION

The Israeli legal profession has undergone significant changes in the
last decade. The driving forces behind these new initiatives are
numerous. Some lawyers found flaws with the bar’s long-standing

193. On public interest law in Israel generally, see Stephen Ellmann, Cause
Lawyering in the Third World, in Sarat & Scheingold, supra note 142, at 349.

194. The following are the leading public interest organizations that use legal
action as a central strategy for their action, either through hired staff or pro bono
work of private attorneys: The Association for Civil Rights in Israel, The Israel
Women’s Network, Adalah-The National Council for the Child, Israel Religious
Action Center (“IRAC”), Naamat (Israel’s Working Women’s Organization),
Hotline for Victims of Violence, The Movement for Quality Government, The Tel
Aviv Law Faculty Clinical Education Program, The Israel Human Rights Center for
Persons with Disabilities (“Bizchut”), Workers’ Rights (“Kav Laoved”). For a more
general review of public interest organizations supported by the New Israel fund, a
leading organization that funds public interest organizations in Israel, see NIF 2001
Annual Report available at www.nif.org (last visited Jan. 27, 2003).

195. The following institutions have set up programs for community involvement of
their law students: Haifa University Law School (two clinical programs and one
research program); Bar Ilan Law School (three clinical seminars in which students
provide legal assistance under the supervision of a lawyer); Hebrew University in
Jerusalem (support of a student pro bono program and an externship clinic); Tel Aviv
Law Faculty (six full time accredited clinics); Ramat Ran Law College (four
accredited courses, a Human Rights Study Unit, support of a full time attorney); The
College for Managerial Studies (Law Faculty) (a women’s rights clinic and an
accredited course for community legal advice); Manchester and Netanya College
(criminal justice clinic); The Inter Disciplinary Center, Hertzeliya (one “social rights”
clinic).

196. The most prominent are The Movement against Poverty (“Halev”), that
engages over 100 lawyers as volunteers in community centers, and “Adam” law office,
a private law firm that established a pro bono department in 2001.

197. See, e.g., Yoav Dotan, Cause Lawyers Crossing the Lines: Patterns of
Fragmentation and Cooperation Between State and Civil Rights Lawyers in Israel, 5
(2/3) Int’l J. of the Legal Prof. 193, 197-98 (1998); Lisa Hajjar, Cause Lawyering in
Transnational Perspective: National Conflict and Human Rights in Israel/Palestine, 31
Law & Soc’y Rev. 473 (1997); Rosen-Zvi, supra note 130; Salzberger, supra note 74,
Ron A. Shapira, Law Professors as Sub-Profession, 17(1) Bar Tlan Law Studies 263
(2001); Neta Ziv, Public Interest Lawyering: Who is the Public? What is the Interest?
Ethical Dilemmas in the Representation of Minority groups in Israel, 6(1) Mishpat
Umimshal [Law & Government in Israel] 129 (2001); See also 25(2) Iyunei Mishpat
[Tel Aviv Law Review] (2001), devoted to legal education.
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apolitical position, and its abstention from taking a stand on violations
of human rights and the rule of law. Other lawyers wanted to get free
of the bar’s extensive grip over their professional conduct and to get
rid of the various archaic restrictions imposed on their practice. Still,
many lawyers were driven by a commitment to public service,
reflecting a new, alternative perception of their professional
obligations.

Whether these new trends are driven by pure self-interest or they
represent an expectation for higher professional accountability, their
cumulative significance cannot be ignored. They problematize the
standard notions of professionalism that have dominated the
discourse on the meaning of legal professionalism in Israel for many
decades.

Robert Nelson and David Trubek underscore the importance of
these mixed voices and consider them an important part of the
“professional ideology” in a given society. Professional ideology,
according to these authors, is “the body of thought and practices
through which a profession (or its constituent groups) develops and
promulgates ideas about the nature of its work and the identities of its
practitioners.”™® In this sense the legal profession in Israel has been
undergoing a process of giving new meaning to its public role, the
legitimizing basis for its claim to professionalism. It no longer situates
itself completely within the sphere of state, as in the early era of
Israeli statehood, nor in the private sphere alone, as in the second
stage of its development. The legal profession in Israel is constructing
itself as part of Israel’s evolving and expanding civil society, while
engaging in an ongoing debate about the ways to reconcile its private
commitments and public responsibilities.

198. Robert L. Nelson and David M. Trubek, New Problems and New Paradigms in
Studies of the Legal Profession, in Lawyers’ Ideals/Lawyers’ Practices 15 (Robert L.
Nelson et al. eds. 1992).
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