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regardless of the woman’s situation in life. A major line of reasoning
underlying the equal protection argument is that, absent abortion
rights, women would be forced to become mothers and motherhood is
thought to place women at a distinct disadvantage in society by
hindering both their educational and professional pursuits.**® Mothers
are considered to bear most of the weight of childrearing, which
disables them from competing equally with men (even those that are
fathers) in the workplace.’® Thus, equal protection proponents argue
that abortion is necessary to allow women to postpone childbearing so
that they can pursue the goals that motherhood hinders.*”

Additionally, the equal protection argument is based on anti-caste
principles, which indicate that the law must remedy the traditional
subordination of women. As MacKinnon pointed out, the equal
protection argument for abortion is meant to cure the sexual and
societal domination of women by men.*® According to this argument,
a history of sexual control by men has caused women to live as
second-class citizens in fear of men.*® MacKinnon attacks men as a
group for controlling women, raping or coercing them into having sex,
and then disappearing when it comes to raising a child.*°

Doubtless, sexual violence is a problem in society, and women are
the primary targets of such violence, but the notion that all men are
responsible for this problem is as stereotypical as the notion that a
woman’s place is in the home. Attacking men as a class in such a
manner is not only unfair to men, but is also dangerous for feminism
and women’s equality. Such arguments can alienate men who would
otherwise support women’s equality. Rather than fostering additional
support for the equality of women and the right to an abortion, such
extreme accusations against men create a situation where men are
pitted against women. Feminism need not be regarded as purely a
woman’s issue: equality of the sexes benefits both men and women.*"!

Furthermore, although any woman who has walked a city street
probably understands MacKinnon’s argument that sexual violence has
caused a fear in women that is not experienced by men,*? that fear of
potential sexual violence does not in any way suggest that all or even a
majority of women’s sexual relations are unwanted or unequal. To
suggest that women cannot or do not assert control over a significant

305. See supra notes 34-44, 91-93, 109-12, 177-78, 184-85, 188-97, 242-45, 258-59,
264-74 and accompanying text.

306. See supra notes 242-45,258-59 and accompanying text.

307. See supra text accompanying notes 91-93.

308. See supra notes 246-62 and accompanying text.

309. See MacKinnon, supra note 110, at 1312-13; supra text accompanying notes
251-57.

310. MacKinnon, supra note 110, at 1313.

311. For a further discussion on how equality of the sexes benefits men as well as
women, see Leo Kanowitz, Equal Rights: The Male Stake 9-16 (1981).

312. See supra notes 247-57 and accompanying text.
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portion of their sexual relations reinforces stereotypical views of
women as being meek and submissive.

Moreover, the equal protection argument only narrowly protects
abortion rights and endangers the future of those rights should women
achieve social equality. MacKinnon asserts that the primary reasons
why that critique of the equal protection argument is not currently
appropriate is because too much of sex is the result of rape or
coercion®® Thus, MacKinnon’s justification for abortion rights is
largely based on a theory that most heterosexual sex is coercive and,
therefore, abortion is necessary to provide women with control over
their reproductive functions. But, if one rejects MacKinnon’s theory
of sex, the justification for abortion is lost because women have
control over their reproductive functions by their ability to choose
whether or not to have sex. Hence, MacKinnon’s argument does not
provide sufficient support for abortion rights outside the context of
coercive sex.’!

Sunstein admits that the equal protection argument is more easily
applied to cases where pregnancy resulted from rape or incest.’?
Most pregnancies, however, are not a result of rape or incest, and
most women who seek an abortion are not pregnant due to rape or
incest.3® Sunstein even acknowledges that, “no one is likely to be in a
good position to answer the question whether abortion should be
available in a world of gender-based equality.”*"

Further, MacKinnon argues that abortion rights are also justified
because, after childbirth, women are primarily responsible for
childrearing and suffer the disadvantages and discrimination that
society imposes on mothers.® This argument, however, similarly
endangers abortion rights as women gain social equality. As men
begin to contribute more equally to childrearing, and as
discrimination against mothers dissipates, support for abortion rights
becomes weaker.

313. See supra text accompanying notes 253-57.

314. Dworkin, supra note 7, at 56 (explaining that, if, at some point, abortion rights
are based on equal protection, then as women gain more control over their sexual
relations, support for abortion rights becomes weaker because pregnancy would be
more genuinely and unambiguously the woman'’s choice).

315. Sunstein, supra note 109, at 275.

316. See, e.g., Thomas L. Jipping, Informed Consent to Abortion: A Refinement, 38
Case W. Res. L. Rev. 329, 331 (1988) (noting that only two percent of abortions are
performed as a result of rape or incest); Donald P. Judges, Taking Care Seriously:
Relational Feminism, Sexual Difference, and Abortion, 73 N.C. L. Rev. 1323, 1416
n.316 (1995) (stating that even “[aJmong the small percentage of women whose
pregnancy resulted from rape or incest, 95% reported at least one additional reason
for the decision to abort™).

317. Sunstein, supra note 109, at 279-80. Bur see id. at 281-82 (discussing whether
abortion can be prohibited when pregnancy is a result of voluntary sex or even
voluntary pregnancy).

318. See supra text accompanying notes 258-59.
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Moreover, the equal protection argument endangers the right to
abortion even at the present time. If the primary reason that a woman
is entitled to an abortion is that she likely was coerced into having sex
and did not have control over her pregnancy in the first place, or that
she likely will be the primary caretaker, then perhaps states could
limit abortion rights to such situations. Under such a system, a
woman who voluntarily has sex, or perhaps intentionally gets
pregnant, but then changes her mind, could be denied the right to an
abortion. Similarly, a woman who becomes pregnant by a man who is
willing to be the primary caretaker might be denied the right to have
an abortion so that the father could raise the baby.

According to the equal protection theory, then, abortion is merely a
means to repair women’s situation in society based on discrimination.
Therefore, abortion may be seen as a right limited to a time when
women still experience discrimination. By contrast, the privacy
argument is bound neither by a time limit nor by the individual
circumstances of a particular woman. The privacy argument
acknowledges that no woman, regardless of how powerless or
powerful she may be, can be forced to have a baby. It protects women
who intentionally get pregnant and then change their minds. It
protects women who consensually have sex but accidentally get
pregnant. It protects women who are pregnant due to rape or
coercion. It protects women who are pregnant by men who are willing
to support the baby. It protects all women, all the time.

For example, imagine the following three hypothetical women and
consider how abortion rights apply to each of them differently.

Ashley: Ashley is a twenty-eight-year-old second-year associate at
a large New York City law firm. She has been married to another
lawyer, Michael, for three years. Ashley is two months pregnant and
she and Michael have always wanted to have children. They both
enjoy their careers, however, and do not want to sacrifice their
professional pursuits to have children.

Amy: Amy is also a lawyer. She is twenty-six years old and
currently clerking for a federal judge. She plans on working for a
major law firm and hopes to be able to work in an international office.
Amy is not married, though she has been dating her boyfriend for
several months. Amy does not see marriage in her future. She wants
to be free to travel and live abroad at will. Amy just found out she is
pregnant.

Amanda: Amanda is a nineteen-year-old college student. Amanda
knows she needs time to grow up and figure out what she wants to do
in her life, but for now, she is enjoying college and plans to spend next
semester studying abroad. She is not sure what she wants to do when
she graduates, but she does know that having a successful career is
important to her. Amanda also just found out that she is pregnant.



2002] WHEN EQUAL PROTECTION FAILS 2693

These three women are all different, but they have one thing in
common—they are pregnant. Nevertheless, the pregnancy and its
implications will affect them all very differently. Each has
contemplated abortion as well as other options.

Ashley does not wish to have an abortion, but she also does not
want to sacrifice her new career. She hopes to become a partner at
her firm and she knows how difficult it is for women with children to
become a partner. She does not want to work part time because she
knows that this will essentially take her off the partner track.*”
Furthermore, she enjoys her work and does not want to take
significant time off. Both Ashley and her husband want to take part
in raising their child, but neither wants to sacrifice their career. They
both hope that their employers will work with them to allow them to
be good parents to their child as long as they maintain a superior
quality of work. Ashley, however, doubts that this is realistic and is
therefore seriously contemplating having an abortion. She is
considering postponing parenthood until she becomes a partner, even
if that creates the risk that she may never be able to have children.”

Abortion would not be a truly autonomous decision for Ashley
because of her legitimate concern that, as a mother, she would be
disadvantaged in the workplace. The workplace is geared towards
men, or towards women who are not mothers.*® Furthermore, men
who are fathers typically have wives at home who do a majority of the
domestic chores.®® Ashley does not have this option. She and her
husband are willing to share the domestic chores, but they both have
demanding careers that would likely prevent them from being ideal
workers and ideal parents at the same time. If abortion rights were
grounded in a theory of equal protection, then Ashley would be
justified in believing that for her to be an equal member at her
workplace, she should not be a mother. Instead of fighting for
equality in the workplace, the equal protection argument accepts the
view that mothers are unequal to others in the workplace. Abortion
for Ashley would not represent her ability to gain control over her
reproduction and therefore become an equal member of society; it
would simply represent her inability to be an equal member of society
as a mother.

Amy, the twenty-six-year-old law clerk, has also contemplated
having an abortion. Unlike Ashley, Amy does not know if she ever
wants to have children, but is certain that she does not want them

319. See supra text accompanying note 13.

320. See Selmi, Family Leave, supra note 11, at 735 (noting that delaying childbirth
may increase one’s likelthood of never having children); see also Estrich, supra note 6,
at 14 (describing the author’s own fear that she would not be able to have a second
child because she had delayed childbearing to pursue her career).

321. See supra notes 24-25 and accompanying text.

322. See infra text accompanying notes 339, 342.
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now. Amy does not want to marry her current boyfriend, and
although she could support a child financially, she does not think that
she can be a good parent at this time. Amy’s boyfriend has been
supportive of her situation. He also does not want to get married
now, but he has told Amy that if she wants to have the child, he is
willing to share equally in childrearing.

Amy’s desire to have an abortion would be representative of her
autonomy because she is motivated by personal desires rather than
being coerced into the decision out of fear of being an unequal
member of society as a mother. At first glance, Amy appears to
represent a woman who would benefit from the equal protection
argument for abortion, because motherhood would interfere with her
professional goals. At the same time, however, Amy did have control
over the situation when she became pregnant. Further, although Amy
does not want to marry the baby’s father, he is willing to share equally
in childrearing. Thus, if the equal protection argument were based on
the theory that women do not have control over situations where they
have sex and become pregnant, or on the notion that the baby’s father
will likely refuse to share in the childrearing, Amy might not benefit
from the right after all.

Moreover, Amy’s reasons for not wanting to be a mother go beyond
her professional goals. Regardless of her situation at work, the
lifestyle that Amy desires, including the ability to travel and relocate
at will, is not conducive to parenthood. Thus, under an equal
protection paradigm, Amy could be denied the right to an abortion,
even though her autonomous decision would be that it is in her best
interest to have an abortion.

Amanda, the nineteen-year-old college student, would also like to
have an abortion. She cannot support a baby financially or
emotionally. The father of her baby is her ex-boyfriend. They had a
destructive relationship in which he sought to control her, and because
they have broken up, she is finally living independently and exploring
her options in life. Amanda has not told her ex-boyfriend that she is
pregnant. She fears that he would try to force her to have the baby
and to marry him. Amanda knows that is not what she wants.
Furthermore, neither of them can afford to have the baby right now.
Amanda believes that, if she has the baby, not only will she have to
forget about her desires to travel, but she will also have to quit college
in order to work part time to support herself and the baby.

Amanda represents the woman who most benefits from the equal
protection argument for abortion. She has been dominated by her
boyfriend and is only fully experiencing autonomy since she has been
without him. Moreover, it is likely that she did not have control over
getting pregnant, and that having a baby now would hinder her life
goals, including her educational and professional pursuits. Moreover,
most, if not all, of the financial support for the child would fall on her.
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She cannot afford this and does not want to be dependent on her
dominating boyfriend.

But Amanda is not the only type of woman that exists in our
society; there are many Ashleys and Amys that need abortion rights
for numerous reasons. The privacy and autonomy arguments would
enable these three types of women to decide autonomously whether
to procure an abortion, without justifying their fear of being unequal
members of society as mothers.’™

According to privacy and autonomy arguments, Amanda would still
be entitled to an abortion because she is an autonomous human being
capable of making important life decisions on her own.™* Likewise,
Amy would be entitled to an abortion regardless of how much control
she had over getting pregnant, and regardless of whether or not her
reasons were limited to the pursuit of professional goals. Similarly,
Ashley would not feel compelled to have an abortion in order to be
able to pursue her professional aspirations. Although mothers
currently face disadvantages in the workplace,™ ideally mothers
should be treated equally to others in the workplace. If pregnant
women who choose not to have an abortion are deemed to sacrifice
professional equality for motherhood, as the equal protection
argument implies, then mothers are precluded from being truly equal
members of society.

Under the equal protection paradigm, motherhood becomes a
disability—a disability that, once chosen, ensures ongoing inequality
in the workplace. Feminists should not rely on a justification for
abortion that classifies motherhood as a disability because it hinders
goals for women who desire to be mothers and to pursue professional
aspirations. Thus, if we accept the equal protection justification for
abortion, we accept that mothers cannot be equal to others in the
workplace. As the eradication of such inequality is a goal on which all
feminists agree, continuing to champion the privacy and autonomy
paradigm remains the best means for furthering these ends.

323. The privacy argument is not prone to the same vulnerabilitics as the equal
protection argument. For example, under the privacy argument, abortion could not
be limited to women who did not have control over their pregnancy. Additionally,
the privacy argument does not imply that the burdens of childrearing fall primarily on
the mother, thereby suggesting that a woman must choose between bearing the child
and pursuing her career goals.

324. Privacy critics, however, might assert (especially if Amanda were married to
the father) that, by making abortion private, Amanda is not protected from consistent
patterns of abuse. Thus, they contend that the equal protection argument is necessary
because it gives women the power to make this decision, without denying that states
have the authority to enter the private realm of the marital bedroom. The privacy
argument for abortion, however, does not suggest that the domination of women in
the marital bedroom is a private sphere. See supra notes 276-81 and accompanying
text.

325. See supra notes 12-14, 130-32, 184-97 and accompanying text; infra text
accompanying notes 336-38.
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B. Mothers and Others: Achieving Gender Equality in the Workplace

Obviously, to ensure that women like Ashley are not made to feel
compelled to have an abortion, a necessary step is to resolve the
work/family conflict and to create true gender equality in the
workplace. To equalize mothers and others in the workplace,
feminists need to agree to disagree on the sameness/difference debate.
This section first demonstrates that there is a middle ground in the
sameness/difference debate. The section then proposes several
measures that would satisfy both sameness and difference feminists,
while furthering the goal of gender equality.

1. Finding a Middle Ground

Both sameness and difference feminists are united in that they seek
to empower women and to create a world where men and women
have equal opportunities to pursue their goals.’® Further, both
sameness and difference feminists agree that there are legitimate
biological differences between men and women, and that these
differences can be used as a mechanism to put women at a social
disadvantage.®”  Where these dichotomous feminist arguments
diverge, however, is in rectifying that problem.*?

On the one hand, sameness feminists assert that the similar
characteristics between men and women are more important than the
differences between them.®”  Thus, treating men and women
differently exaggerates the differences and uses those differences to
place women at a disadvantage.® On the other hand, difference
feminists assert that the differences between men and women are
fundamental and that treating men and women in the same way is
what exaggerates the differences, thereby placing women at a social
disadvantage.® Thus, difference feminists argue that women should
receive special protections under the law in order to minimize
differences that place them at a disadvantage.®?

The two groups of feminists, however, do not need to agree on
whether the differences or similarities between men and women are
more important in order to further gender equality in the workplace.
Sameness feminists do not demand that special treatment laws be
eradicated to promote gender equality. Their disagreement resides
with gender-specific special treatment laws that promote stereotypical
views of women. Therefore, to appease both camps of feminists,

326. See Williams, Unbending Gender, supra note 12, at 226.

327. See supra notes 109-12, 116, 177-78, 181-82 and accompanying text.
328. See supra notes 101-08, 114-117, 125-33, 175-83 and accompanying text.
329. See supra notes 116-24 and accompanying text.

330. See supra notes 125, 130-32 and accompanying text.

331. See supra notes 175-83 and accompanying text.

332. See supra notes 185-92 and accompanying text.
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special treatment laws should be gender neutral by pertaining to
parents instead of mothers.?®

2. Proposals for Resolving the Work/Family Conflict and Promoting
Gender Equality

National funding is a necessary element for the implementation of
programs or policies that would resolve work/family conflicts. Public
resources, though used to fight numerous other social problems, are
largely absent in the work/family sphere.* Public resources should be
used to provide mechanisms that enable mothers and fathers to be
ideal workers and ideal parents at the same time. For example, the
government could either fund specific programs that support parents
with their domestic responsibilities, or it could provide tax benefits for
families that utilize private resources for similar purposes. Likewise,
the government could create incentives for private employers to
implement gender-neutral, family-friendly policies. National funding
can accomplish two goals at one time: it can allow parents to be
successful workers, and it can promote gender equality by changing
the norm in the workplace from mother to parent. By encouraging
mothers and fathers to participate equally in the home, equally in
childrearing, and equally in the workplace, government funding can
promote true gender equality.

As long as special treatment provisions exist only for women, or are
only considered socially acceptable for women, society and the
workplace will not be gender neutral™ Women are consistently
defined by their reproductive capacities.”* *“Motherhood... is both
made inseparable. from the female worker and seen as being in
conflict with her role in the marketplace. . .. The workplace has been

333. Additionally, if, as suggested by the plurality opinion in Frontiero v.
Richardson, laws that distinguish between men and women were subject to strict
scrutiny, then sameness feminists could be assured that the laws will not distinguish
between the sexes unless there is a compelling need, and those laws are narrowly
tailored to that need. See supra notes 138-49 and accompanying text. Likewise,
difference feminists could be assured that special protections will not be taken away
from women who need them, but that they will be applied in a neutral fashion.
Furthermore, strict scrutiny would allow laws to distinguish between the sexes when
there is a genuinely compelling need. The fact that there may be legitimate
distinctions between men and women does not imply that laws that distinguish
between this immutable characteristic should be subject to lower scrutiny. Rather, it
means there may be more laws that survive strict scrutiny, compared, for example, to
laws that distinguish between races, where there are fewer legitimate distinctions.

334. See Adrienne D. Davis & Joan C. Williams, Gender, Work & Family Project
Inaugural Feminist Legal Theory Lecture: Foreword, 8 Am. U. J. Gender Soc. Pol’y
& L. 1, 9 (2000); Selmi, Family Leave, supra note 11, at 710; Michael Selmi, Care,
Work, and the Road to Equality: A Commentary on Fineman and Williams, 76 Chi.-
Kent L. Rev. 1557, 1557 (2001) [hereinafter Selmi, The Road to Equality).

335. See Selmi, Family Leave, supra note 11, at 710-14; Selmi, The Road to
Equality, supra note 334, at 1557-58.

336. Reilly, supra note 14, at 162.
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defined as a place unsuited for mothers, and women have been
defined as actual or potential mothers.”® Fatherhood, however, is
not viewed as being in conflict with the workplace; nor has being
actual or potential fathers disadvantaged men.*

If the concept of mother is the norm, and special treatment policies
exist solely for women, then men will continue to have their wives
sacrifice some, if not all, of their professional goals.*®* Thus, before
considering any specific provisions, the first change that needs to be
addressed is replacing the concept of mother with that of parent.
Essentially, this involves, as Joan Williams suggested, restructuring
the workplace around family values,*® and not around “women.”*"!

Mothers typically have greater needs because fathers usually have
wives who take care of domestic work, but mothers do not have
husbands who take care of domestic work.>* The answer, therefore, is
not to provide extra time for women to do the work, but to provide
extra time for men and women to do the work.>® Special treatment
laws that only apply to women fail to solve the problem that women
are left performing dual roles. It simply gives them more time to do
so. Further, if men are left responsible for “bringing home the bacon”
while women are given extra time at home, how can men be expected
to begin participating more in housework and childrearing to even out
the gender gap?®* In sum, gender-specific special treatment

337. Id.

338. Seeid.; Selmi, Family Leave, supra note 11, at 726.

339. See Joan C. Williams, Restructuring Work and Family Entitlements Around
Family Values, 19 Harv. J. L. & Pub. Pol'y 753, 756 (1996) [hereinafter Williams,
Restructuring Work); see also Williams, Unbending Gender, supra note 12, at 4-5, 84;
Joan Williams, Toward a Reconstructive Feminism: Reconstructing the Relationship of
Marker Work and Family Work, 19 N. 1ll. U. L. Rev. 89, 95 (1998) [hereinafter
Williams, Reconstructive Feminism).

340. Of course, there is a danger that emphasizing family values might create
different types of inequality. Thus, “family” should be defined broadly to include
non-traditional family arrangements as well as traditional family arrangements.
Peggie R. Smith, Accommodating Routine Parental Obligations In An Era of Work-
Family Conflict: Lessons From Religious Accommodations, 2001 Wis. L. Rev. 1443,
1491 (suggesting that employers enact work/life policies, rather than work/family
policies, to “appeal to a diverse range of employee constituencies™).

341. See Williams, Unbending Gender, supra note 12, at 65; supra note 25 and
accompanying text. Williams explains how the concept of the ideal worker is based
on masculine norms. Williams, Unbending Gender, supra note 12, at 65. Her goal is
to reconstruct the market to eliminate what she refers to as the “economic
marginalization of women.” Id.

342. See Williams, Reconstructive Feminism, supra note 339, at 95-96.

343. This does not mean that employers would be required to provide double the
amount of time they may already provide. If men and women are participating
equally at home, then women would not need as much additional time because they
would not be responsible for the majority of the work. Instead, the amount of time
that may currently be provided to women can be split between men and women.

344. See Joan Williams, Do Women Need Special Treatment? Do Feminists Need
Equality?, 9 J. Contemp. Legal Issues 279, 288 (1998) (“[F]eminists need to recognize
that many men cannot afford, economically or emotionally, to do more family work as
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provisions “jeopardize infant development, impair fathers’ formation
of nurturing relationships, and force many mothers to choose between
caretaking commitments and occupational advancement.”*  For
these reasons, sameness feminists are not content with gender-specific
special treatment laws.

At the same time, if all that is changed is that special treatment is
not provided at all, mothers are still burdened. They have the same
responsibilities, but no time to accomplish them. Thus, the failure to
recognize women’s different situation—that they likely do not have a
husband at home doing a majority of the housework and
childrearing**®—creates unequal results. If, however, special
treatment provisions were provided to all parents, sameness feminists
and difference feminists would both be satisfied.

Moreover, providing fathers with more time away from work has
two beneficial results. First, it allows men to contribute more equally
in the home, and allows women to compete more equally in the
workplace. As time progresses, the roles between men and women in
the home and the workplace will even out and the norm will become
equal participation. Second, special treatment for men will allow
fathers to be more involved in their children’s lives.*” As fathers and
mothers become more equally and fully involved in their children’s
lives, the concept of family will become more central to society and
will replace the view that mothers are supposed to be the primary
caretaker.

Sameness feminists may still be troubled by one aspect of gender-
neutral special treatment provisions: even when these opportunities
apply to men and women, men rarely take advantage of them.™* This
is largely because of the traditional view that childrearing and
domestic chores are the responsibility of women, and because men
who utilize special treatment options may face discrimination for
violating prevailing gender norms*® Thus, there is a circularity
problem. By providing special treatment laws to women only, the

long as they have to pay for caregiving in the coin of marginalization. Most families
rely on men’s wages, so most men cannot afford to marginalization [sic] at work.”).

345. Rhode, Justice and Gender, supra note 13, at 123.

346. See Williams, Reconstructive Feminism, supra note 339, at 95-96.

347. See id. at 93-94. Men in senior positions at their companies often look back to
their fathering years and regret their lack of involvement with their children. /d. at
119. Moreover, performing according to the ideal worker standard set by male norms
can seriously impact one’s health. Id. at 119-20. The goal, therefore, is not to enable
women to perform under the same ideal worker standard, but instead to establish a
new ideal worker norm that incorporates the concept of family. See supra note 24 and
accompanying text.

348. Rhode, Speaking of Sex, supra note 16, at 151-52 (noting that only between
one and seven percent of men who have parental leave available to them take
advantage of such an opportunity); Selmi, Family Leave, supra note 11, at 755-56.

349. Rhode, Speaking of Sex, supra note 16, at 152; Selmi, Family Leave, supra
note 11, at 758-59.
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view that childrearing and domestic chores are the woman’s
responsibility is perpetuated. But, because that has been the view for
so long, even when men are provided with the special treatment
provisions they do not take advantage of them.

In Sweden, to combat a similar problem, the government required
men to take parental leave.*® Michael Selmi has considered whether
requiring paternity leaves would resolve this dilemma in our society.*
As Selmi noted, however, requiring paternity leaves, or any form of
parental leaves, might conflict with our Constitution.® Selmi
therefore proposed that government reward employers whose male
employees take advantage of parental leave provisions.*® This would
create an incentive for employers to encourage male employees to
take advantage of parental leave policies rather than criticize those
who utilize such provisions.

As Selmi explained, however, rewarding only those employers
whose male employees take advantage of special treatment provisions
may create other dilemmas.** Such a system may cause employers to
prefer male employees over equally qualified female employees.
Employers may then expect both men and women to take advantage
of such laws, but they will at least be compensated when male
employees utilize their options. Additionally, employers might not
encourage women to take advantage of such options and might still
place those women who do on a “mommy track.”

Therefore, if the government created incentives for employers to
encourage all of their employees to take advantage of parental
provisions, male and female employees, as well as employers would all
benefit.>*® Men and women could freely utilize such provisions, while
employers receive governmental compensation. Such a policy would
create both short-term and long-term benefits.

Selmi’s suggestions were limited to the context of childbearing, and
therefore, the special provisions he discussed were limited to parental
leave following the birth or adoption of a child.** The work/family
conflict, however, is not limited to childbearing. The remainder of

350. Williams, Unbending Gender, supra note 12, at 236.

351. Selmi, Family Leave, supra note 11, at 773-74.

352. Id. at774.

353. Id. at 775.

354. Id. (“[A]ny such program could be structured in a gender-neutral fashion so as
to avoid some, but not all, legal challenges.”). Selmi focused on the legal implications
that such policies might create. See id. He did not consider the social implications of
only rewarding employers with a strong record of men who take paternal leaves.

355. For example, the government could provide certain tax benefits for employers
with a strong record of male and female employees utilizing parental leave policies.
Cf. Smith, supra note 340, at 1486 (suggesting “a system of employer tax credits” to
mitigate any “gender segregationist implications” that may be associated with family-
friendly policies).

356. See Selmi, Family Leave, supra note 11, at 713.
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this section proposes suggestions that would mediate the work/family
conflict as it relates to childrearing.

One proposal to resolve the work/family conflict in the context of
childrearing is to encourage companies to provide a limited number of
“family days” to their employees every year. Family days would be
defined as days where an employee does not have to go in to his or
her office, but may tend to family needs and work from home.*™ This
would enable fathers and mothers to attend school conferences, their
child’s play, or take their child to the doctor when he or she is sick.**
Creating a work environment that is conducive to the needs of parents
takes the burden off women who feel that they have to “step up to the
plate” at home and jeopardize their careers when employers do not
offer such opportunities. It also allows fathers to be more involved in
their children’s lives without being devalued as employees. To
encourage companies to provide family days, the government can
provide tax benefits similar to those for the parental leave policies
described above.?

Additionally, although there has been some tax-subsidized
childcare assistance,” a “[n]ational policy toward childcare has been
notable largely for its absence. What little governmental support has
been available for childcare has been for highly circumscribed time
periods, such as World War II, or for limited populations, such as poor
immigrants and wartime factory workers.”*! Moreover, “employers
[have not] been willing to fill the gap.”®® Thus, widespread
government-subsidized childcare for families may be necessary so that
parents can work and still provide quality childcare for their children.

Further, improvements in childcare are necessary for parents to be
willing to put their children in childcare programs. Childcare
providers lack sufficient training and are among the nation’s most
poorly paid employees.® Concerned parents are therefore likely to

357. Technology advancements make working from home very reasonable to
accommodate. See Estrich, supra note 6, at 109-10.

358. Several states have already enacted family leave statutes that further this
purpose. See, e.g., Smith, supra note 340, at 1455 (discussing Louisiana and
Massachusetts family leave statutes, which provide employees with additional hours
of leave to tend to childrearing needs). A large number of family days do not need 1o
be provided to make this an effective policy. The point of the policy would be to have
these days available when parents truly need them, without being ashamed to ask for
them. Except in the case of emergencies, these days could be planned in advance so
that the employer can make accommodations for the employee’s absence. In
addition, employees can prepare by bringing home any materials that they would
need to complete their work.

359. See supra note 355 and accompanying text.

360. Rhode, Speaking of Sex, supra note 16, at 154.

361. Rhode, Justice and Gender, supra note 13, at 129-30.

362. Id. at 130.

363. Id. Low pay for childcare may be a form of gender discrimination itself
because most childcare providers are women. See, e.g., MacKinnon, supra note 110, at
1312.
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sacrifice professional goals so that they can provide proper care for
their children themselves. Increasing the quality of childcare
programs, and providing economic benefits for parents who use
childcare, will encourage parents to take advantage of childcare
programs and to feel confident that their children are in good hands.

Another mechanism to resolve the work/family conflict may be to
allow families in which both parents work (as well as single-parent
families) to use pre-tax dollars for cleaning services. This would assist
women who are typically responsible for a large portion of domestic
chores. Additionally, it enables all parents to spend their time away
from work with their children, as opposed to fulfilling other domestic
responsibilities.

A final proposal to assist in restructuring the workplace around
family instead of “mother” or “woman” is to implement a system of
employer report cards. Employees could rate their employers on how
conducive the workplace is to family needs. Employers who receive
high ratings by both male and female employees can receive
additional governmental benefits.

One last point to consider is how restructuring the marketplace
around the concept of family will affect employers. From an
employer’s perspective, a valuable employee is one who is available
whenever needed, puts in long hours to generate large profits, and
produces high-quality work-products.®® Therefore, if an employer is
faced with two potential employees and both are equally qualified, but
one is a parent and the other is not, the employer may still believe the
non-parent candidate has more potential value in the long run. Tax
benefits may not be sufficient to outweigh the benefit of constant
availability that a non-parent employee may be able to provide.
Employers may also fear that, without a long-term commitment to a
company, the time and money spent training young workers while
they are raising their children may not pay off in the end.’®
Therefore, providing tax benefits to employees who remain with a
company for the long run may give employers more assurance that
their investment in employees with children will pay off in the end. A
company with a good record of being family-friendly*® can request

364. See supra note 24.

365. See, e.g., Estrich, supra note 6, at 112 (noting that employers fear the short-
term costs of generous leave policies and greater flexibility for parents). But see
Smith, supra note 340, at 1482-83 (stating that family-friendly workplace policies
benefit both employers and employees by increasing “productivity and worker
stability”). “[W]orkers who feel personally supported by their employers are more
likely to think innovatively on the job, make important contributions at work, and feel
more attached and loyal to the organization.” Id. at 1482 (quoting Marion Crain,
Where Have All the Cowboys Gone? Marriage and Breadwinning in Postindustrial
Society, 60 Ohio St. L.J. 1877, 1954-55 (1999).

366. A family-friendly company could be, for example, a company that consistently
scores high on employer report cards described above.
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that its employees of twenty or more years receive certain tax
benefits. If employers are confident that the time and effort they
spend training young employees with children will generate long-term
profits, then the marketplace can be restructured around family norms
without detriment to employers.

CONCLUSION

Although gender equality both in and out of the workplace is
predominantly a social issue, there are legal remedies that can help
further equality. The law can either enable one to cope with the
situation without resolving the underlying dilemma, or push towards
equal treatment and equal results.

Abortion rights have given women more control and autonomy
over their lives. Although abortion rights may have been a factor in
enabling women to progress in education and the workplace,
grounding the right to abortion on an equal protection theory does
not further true gender equality. Rather, grounding abortion rights
on an equal protection theory ratifies the view that mothers cannot
participate fully and equally in society.

In order to achieve true gender equality, mothers must be
considered equal to others in society and in the workplace. The
answer is not merely giving women more time to accomplish
numerous jobs; it is making it more acceptable for men to share in
domestic tasks and childrearing, and enabling mothers to participate
equally in the workplace. Government funding and tax incentives can
be a helpful tool in replacing the concept of mother with that of
parent so that true gender equality can exist.

Can we really have it all?®” Can men and women be equals at
home and in the workplace? Can employers encourage their
employees to be ideal parents and still be confident that they will also
be ideal workers? One thing is for certain: it is a goal well worth
striving for. And though this goal may seem to be a far-fetched
dream, Abigail Adams’s remonstration to “remember the ladies,”
and Myra Bradwell’s legal battle for the right to practice law,*” also
seemed like far-fetched dreams to their contemporaries. Nothing is
impossible; so let us not turn our backs on true gender equality just
yet.

367. See Linda S. Eads, Betty Crocker or Barbara Jordan: Limited Roles for
Women and the Effect of Reproductive Technology on Motherhood, T Tex. J. Women
& L. 185, 186-88 (1998) (stating that women have always had a desire to fulfill
multiple roles, including that of wife, mother, and worker).

368. See supra text accompanying notes 27-29.

369. See supra note 37 and accompanying text.
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