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REGULATORY TAKINGS LAW

taking.164 But to frame his economic loss as a total taking, P must
assert that the relevant parcel for the takings equation is not the fee
simple (twenty acres), but rather the eighteen wetlands acres. In
other words, P will attempt to horizontally sever the wetlands from
the fee simple, so that the takings fraction equals 18/18. The regulator
will respond that P's economic loss is not total; instead the takings
fraction equals 18/20. Penn Central and its progeny mandate using the
latter fraction. But several of the approaches detailed below urge
using the former.

II. HORIZONTAL SEVERANCE

Without clear guidance from the Supreme Court, lower courts and
scholars have suggested resolutions for the denominator problem in
the context of horizontal severance. Six approaches have emerged:
(1) common ownership; (2) the fee simple approach; (3) historically
cognizable property rights; (4) multifactor analysis; (5) economic
substantiality; and (6) the libertarian approach. Each approach
suggests where to draw the line on a map so as to define the relevant
parcel in the denominator of the takings fraction. These approaches
arrange along a theoretical continuum. At the far left end of the
continuum resides Justice Holmes's maxim that "[g]overnment hardly
could go on if to some extent values incident to property could not be
diminished without paying for every such change in the general
law."" Approaches that discourage severing property interests tend
toward this end of the continuum. These approaches place a
regulation's impact in the context of all of a claimant's property,
which creates comparatively smaller takings fractions. Producing
smaller takings fractions, these approaches result in a permissive
understanding of government's police power, thereby heeding Justice
Holmes's familiar maxim.

At the far right end of the continuum resides Professor Richard
Epstein's view that "[t]he amount of compensation should always
depend on what is taken from the owner."'I The approaches toward
this end of the continuum result in a constrained understanding of
government's police power, as the shrunken denominators supported
by these approaches project the image of a compensable taking with
comparatively greater regularity. Horizontal severance is employed
with increasingly loose criteria as the continuum progresses toward
Professor Epstein's libertarian view, making more and more
government infringements appear as takings.

If the maxim of Justice Holmes or of Professor Epstein was heeded
without pause, then an accepted legal doctrine would be rendered

164. See supra text accompanying notes 74-88.
165. Pennsylvania Coal Co. v. Mahon, 260 U.S. 393,413 (1922).
166. See Epstein, Erratic Takings Jurispndence, supra note 139, at 899.
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meaningless: the Takings Clause in the former case or the police
power in the latter. These polar results underlie the two common
criticisms of horizontal severance approaches: arbitrariness and
manipulation.67 First, an approach that arbitrarily distinguishes
between successful and unsuccessful takings plaintiffs is likely
untenable, because no fair inquiry will turn on happenstance. The
arbitrariness criticism is strongest at the left end of the continuum,
and a proposed strength of approaches nearer the right end of the
continuum is that they avoid arbitrary criteria in refining the takings
denominator. Second, an approach suffers when it permits an
affected property owner to manipulate the denominator in every
instance, such that every government action that impacts private
property will appear as a taking, as, in other words, 1/1. Approaches
nearer the right end of the continuum induce the manipulation
criticism. Moreover, because excessive plaintiff manipulation
threatens to upend government's police power, any acceptable
approach must either answer the manipulation criticism, or admit of a
break with that rooted doctrine."6

A. The Common Ownership Approach

The common ownership approach includes more of a claimant's
holdings in the denominator than any other approach. Under the
common ownership approach, the relevant parcel includes all of a
claimant's holdings in the vicinity of the affected property.'69 Eligible
holdings include property that is not contiguous with the area harmed
by the regulation. In other words, property beyond the fee simple is
relevant to the measurement of a regulation's impact on a claimant
under the common ownership approach.

Before the Supreme Court granted certiorari, the New York Court
of Appeals made its own relevant parcel determination in Penn

167. On arbitrariness, see, e.g., John E. Fee, Unearthing the Denominator in
Regulatory Takings Claims, 61 U. Chi. L. Rev. 1535, 1552 (1994), and Michelman,
Property, supra note 16, at 1234. On manipulation, see, e.g., Radin, supra note 17, at
1677-78, and Rose, supra note 135, at 568.

[C]ontracting the relevant property interest, as Holmes did, may turn every
regulation into a taking. This approach may cause owners to make elaborate
and socially useless splits of their property rights, so that any one property
right affected by a regulation is completely taken, and the courts will have to
reunite the bundle of property rights to determine whether there truly has
been a taking.

Rose, supra note 135, at 568.
168. See Courtney C. Tedrowe, Note, Conceptual Severance and Takings in the

Federal Circuit, 85 Cornell L. Rev. 586, 596 (2000); see generally Lucas v. S. C. Coastal
Council, 505 U.S. 1003, 1036-1061 (1992) (Blackmun, J., dissenting) (describing how a
swelled conception of the Takings Clause presents an affront to the police power).

169. Penn Central Transp. Co. v. New York City, 366 N.E.2d 1271, 1276 (N.Y.
1977).
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Central, articulating the common ownership approach. 7" At the
outset, the court found New York City's goal of landmark
preservation an acceptable purpose.17' In light of the city's acceptable
purpose, Penn Central would prevail only by showing that the
regulation did not permit a "reasonable return" on its investment.In
Whether the owners of Grand Central Terminal retained a reasonable
post-regulatory return invoked a denominator analysis: the
denominator equaled the pre-regulation, potential return on all the
relevant property; the numerator equaled the post-regulation return
on that same property; and the resulting fraction made out the
evidence of "reasonableness," or lack thereof.

The New York Court of Appeals determined that all of Penn
Central's land interests in the vicinity were relevant in the takings
fraction.173 Penn Central's nearby real estate included eight parcels,
including office buildings and the Biltmore and Commodore Hotels.'74

The court found the value of the hotels and other, commonly-owned,
nearby land interests relevant on the issue of reasonable return.,"

The return on these holdings intertwined with the landmark
preservation regulation on the Terminal in two significant ways. First,
the value of the hotels and office buildings depended on the operation
of Grand Central Terminal. 176  Thus, even though Penn Central
complained that the Terminal operated at a loss with the regulation in
place, the additional value of a preserved Terminal to the office
buildings and hotels could be "imputed to the terminal."'" Second,
the landmark preservation regulation did not abolish the development
rights of Grand Central Terminal's air space. Rather, it transferred
those development rights to other parcels in the vicinity, so that Penn
Central could build higher in other places as a result of the
regulation.178 The added value to these commonly owned, "receiving
parcels" tallied toward a finding of reasonable return.' 9

Other courts have not embraced the New York Court of Appeals
approach in Penn Central. Justice Scalia denounced the approach in
footnote seven of Lucas v. South Carolina Coastal Council, calling it
"extreme" and "unsupportable."' Later courts have accepted
Lucas's dictum.' While thoroughly preventing plaintiff manipulation

170. See id.
171. See id. at 1274-75.
172. Id.
173. See id at 1276-77; Rose, supra note 135, at 567-68.
174. Penn Central, 366 N.E.2d at 1277.
175. Id
176. Id. at 1276.
177. Id
17& Id. at 1277.
179. Id.
180. Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1016 n.7 (1992).
181. See, eg., District Intown Properties v. District of Columbia, 198 F.3d 874, 881

(D.C. Cir. 1999).
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of the denominator, common ownership represents an "extreme"
approach because it comes under the full force of the arbitrariness
attack. Under this approach, a takings plaintiff who holds several
parcels in a "vicinity" suffers an expanded denominator, even when
the other parcels are completely distinct from the devalued parcel but
for common ownership.1l 2 Contrary to the state court's view, whether
a claimant holds other property in the vicinity will vary from one case
to the next, for reasons often having nothing to do with the disputed
regulation and corresponding devalued property. For this reason,
other commonly owned parcels seem anything but relevant. For
example, Penn Central owned the Biltmore Hotel, but had it not, the
landmark preservation regulation would have devalued Grand
Central Terminal just the same. The New York Court of Appeals
Penn Central decision adopted an apparently arbitrary analysis, the
avoidance of which underlies, to a greater or lesser degree, each of the
conceptual severance approaches.

B. Common Ownership Plus Contiguity- The Fee Simple Approach

The most common boundary line for the relevant parcel in the
denominator analysis is the property owner's fee simple. When a
regulation devalues part of a landowner's fee simple, a court will use
the landowner's entire contiguous parcel as the denominator in the
takings equation. The factors needed to determine the relevant parcel
under this approach, thus, are limited to common ownership and
contiguity of the property. A court can fix the denominator with little
more than the deed to the property.

Professor Radin explained the natural tendency of courts to
implement the fee simple approach:

[T]he Court has traditionally understood the ordinary meaning of
property to be the owner's parcel as a whole.... This traditional
reluctance to use conceptual severance is usually chalked up to
crystallized expectations or ordinary language and culture. That is,
the appropriate understanding of what constitutes a "parcel as a
whole"-and hence the owner's "property"-is previous real-life
treatment of the resource, not the conceptual possibilities property
law holds available.183

Much earlier than Radin, Justice Brandeis pinpointed the
fundamental concept underlying contemporary "crystallized
expectations," when he perceived that "[t]he sum of the rights in the
parts can not be greater than the rights in the whole."' ' 4 The value of

182. See id. ("The Lucas dictum casts aspersions on the state court's elevation of
one factor, unity of ownership, over other factors in determining the relevant
parcel.").

183. Radin, supra note 17, at 1677.
184. Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 419 (1922) (Brandeis, J.,

dissenting); see supra note 140 and accompanying text.
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any segment of a fee simple only can be appreciated with respect to
the entire fee.1' 5 Simplicity, and instincts about property, buttress the
fee simple approach, and courts are prone to adopt it for these
reasons.

186

Justice Stevens leads the advocates of the contiguous fee simple
approach, not just with respect to horizontal severance but to all
theories of conceptual severance. 18  Keystoneuu and Concrete Pipet 9
weighed the harm caused by the respective regulations against the
whole of each claimant's property, and Justice Stevens, in dissent,
argued for the same analysis in First English.19'

Bevan v. Brandon Township provides one example of a court using
the fee simple as the denominator."' The plaintiffs owned six acres,
to which a twenty foot easement across a neighbor's land allowed the
only public road access. A town ordinance prevented plaintiffs from
building more than one home on their property without a public
access road at least sixty-six feet wide. Justifying Brandon Township's
ordinance was "the need for road services adequate to provide year
around access by fire, police, and like emergency vehicles."'"
Plaintiffs proposed horizontally severing the six acres into two parcels,
because their predecessor had done so for tax purposes, and they had
acquired the contiguous lots separately, but simultaneously."

The Michigan Supreme Court rejected plaintiff's argument, and
defined the commonly owned, contiguous, six-acre fee simple as the
relevant parcel."94 The court justified rejecting horizontal severance
by pointing to the negative implications of accepting it:

If [horizontal severance] were held to be so, the result would be that
it would be competent for landowners to perpetually defeat future
zoning restrictions by crisscrossing their lands on a plat map with
lines ostensibly dividing the same into parcels so small that each
would be unsuited to any foreseeable use unless combined with

185. This concept is referred to as "synergy." See infra notes 315-19 and
accompanying text.

186. See Fee, supra note 167, at 1546 n.54 (1994); Recent Cases, Regulatory
Takings, supra note 160, at 929 n.27.

187. See, eg., Keystone Bituminous Coal Ass'n v. DeBenedictis, 480 U.S. 470
(1987) (rejecting vertical severance); First English Evangelical Lutheran Church of
Glendale v. County of Los Angeles, 482 U.S. 304, 323 (1987) (Stevens, J., dissenting)
(rejecting temporal severance).

188. 480 U.S. 470 (1987). Justice Stevens authored the opinion of the Court.
189. 508 U.S. 602 (1993). Justice Stevens joined in Justice Souter's opinion of the

Court. Id. at 605.
190. See 482 U.S. at 330-31 (Stevens, J., dissenting).
191. Bevan v. Brandon Township, 475 N.W.2d 37 (Mich. 1991).
192. Id. at 44 (internal quotations omitted).
193. Id. at 43.
194. Id. at 42-43 ("This Court has recognized that contiguous lots under the same

ownership are to be considered as a whole for purposes of judging the reasonableness
of zoning ordinances, despite the owner's division of the property into separate,
identifiable lots.").
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others. The test of reasonableness may not be distorted or thwarted
by any such artificial device.'95

The Bevan court viewed plaintiff manipulation as a sufficiently
probable consequence to reject the claimant's proposed severance as
an "artificial device."

Having determined the relevant parcel, the Bevan court addressed
what it considered the more relevant takings inquiry,196 namely,
whether the Township ordinance applied as part of a general zoning
scheme, or whether it unfairly singled out the plaintiffs."9  As
Brandon Township was not "spot zoning," but rather the ordinance
burdened all property owners equally, Bevan's takings claim failed.9 8

The Bevan court, Justice Stevens, Professor Radin, and others
recognize that the fee simple approach avoids the pitfalls of plaintiff
manipulation. Once a property owner gains permission to
horizontally sever a fee simple, every regulation that minimally
intrudes on property rights will demand compensation under Lucas.,"
Property owners always will manipulate the takings fraction to
achieve a ratio of 1/1. The "slippery slope"2°° toward the
manipulation result frustrates proposed severances such as the
plaintiff's in Bevan.01 The chief benefit of the fee simple approach is
that it prevents limitless plaintiff manipulation of the denominator-
thus preventing limitless compensation.

Arbitrariness is a likely criticism of the fee simple approach." For
example, consider two neighbors, A and B. A town ordinance
deprives all economic use of ten acres of each's property. A owns ten
acres, therefore A will prevail under Lucas, having suffered a total
taking. But suppose that B owns 100 acres. B and A have suffered
the same loss, but B will fail under Lucas and almost certainly under
Penn Central. The fee simple arbitrarily selects A for compensation
and excludes B. B loses simply because of coincidentally possessing a
greater parcel.2 °3  The Bevan court did not directly address the

195. Id. at 43 (emphasis in original) (quoting Korby v. Redford Township, 82
N.W.2d 441,443 (Mich. 1957)).

196. Justice Stevens, too, finds the general application of the law the most relevant
issue in regulatory takings cases. See Lucas v. S.C. Coastal Council, 505 U.S. 1003,
1072-75 (Stevens, J., dissenting).

197. Bevan, 475 N.W.2d at 43-44.
198. Id. at 43 n.11.
199. See Radin, supra note 17, at 1678.
200. See id.
201. Professor Epstein, however, condones the "slippery slope." See infra text

accompanying notes 270-76.
202. See Fee, supra note 167, at 1552.
203. See id. Fee notes that not only does the fee simple approach discriminate

arbitrarily, but it does so against owners of larger tracts. The fee simple approach
thus acts as a "deep-pocket rule." Id. But Fee adds that the approach can also
discriminate against poor (presumably "shallow-pocket") landowners, such as farmers
and ranchers owning large parcels. See id. at 1553.
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arbitrariness criticism, and one commentator suggests that courts
applying the fee simple approach do so mechanistically, without
evaluating its drawbacks and alternatives.' °

C. Historically Cognizable Property Interests-Justice Scalia's
Approach

Between never horizontally severing the fee simple, and endlessly
severing the fee simple, rests the suggestion that a property owner can
define the relevant parcel according to historically cognizable
property rights. Justice Scalia originally appended this approach in
footnote seven of Lucas:

The answer to [the denominator problem] may lie in how the
owner's reasonable expectations have been shaped by the State's
law of property-i.e., whether and to what degree the State's law has
accorded legal recognition and protection to the particular interest
in land with respect to which the takings claimant alleges a
diminution in (or elimination of) value. 205

Under this approach, a demarcated property right can enclose the
relevant parcel if state law had commonly recognized that
demarcation before the offending regulation came into effect. Justice
Scalia did not elaborate in footnote seven, but presumably, if a court
could determine that state law has legally distinguished one stick in
the bundle of property rights, then that stick defines the relevant
parcel.

Pennsylvania Coal exemplifies the footnote seven approach.
Pennsylvania law had recognized support rights before the Legislature
impacted those rights with the Kohler Act. 6 Although only a vertical
slice of the coal company's fee simple, support rights were known at
the time as the "third estate."' It was the "third estate" for which the
Pennsylvania Coal Company bargained when it deeded surface rights
to homeowners 2ts Implicit in the Kohler Act, of course, was historical
recognition of the "third estate," as it transferred support rights from
underground owners to above-ground owners.21 Boundaried by
bright lines, support rights easily stood apart for Justice Holmes to
analyze them distinctly.

204. See id. at 1546, 1550 ("[A] number of courts seem to have implicitly employed
this uniformity-of-ownership definition without even evaluating the propriety of other
rules.").

205. Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1016 n.7 (1992).
206. See supra notes 134-37 and accompanying text.
207. See supra note 135 and accompanying text.
208. See Pennsylvania Coal Co. v. Mahon, 260 U.S. 393,412 (1922).
209. One state regulation, however, does not shape reasonable expectations.

Palazzolo v. Rhode Island, 121 S. Ct. 2448 (2001). Justice Scalia's approach,
presumably, would require considerably more than one mere regulation to sever a fee
simple for the takings fraction.
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The courts have not seized on Justice Scalia's historically cognizable
rights approach, perhaps because it is not clear what rights count as
historically recognized.210 Water rights might provide one example.1
Definitional objections over what rights are historically recognized
presumably could be resolved without modifying the basic approach.
The multifactor approach discussed below, for example, commonly
incorporates reasonable expectations into the denominator analysis,
evaluating recognizability on a case-by-case basis.12 Under the
multifactor approach, then, a compelling, recognizable property
interest could influence a court to horizontally sever a fee simple.

Justice Scalia's approach responds both to the chief objection to the
prevalent fee simple approach- arbitrariness -and to the chief
objection to the libertarian approach-denominator manipulation by
the claimant. First, when a regulation strips a historically recognized
property right, a property owner will not be denied compensation
merely because the fee simple extends greater than that right.
Second, a property owner will not succeed in refining the denominator
at will, but history and traditional acceptance will guide the
denominator analysis.

D. Subjective Multifactor Analysis- The Federal Circuit Approach

Rigidly applying the common ownership and contiguity criteria
arbitrarily harms landowners possessing larger tracts, because large
parcels are less likely to suffer total economic loss. 213 Yet straying too
far from the common ownership or fee simple approaches contravenes
Holmes's maxim: "Government hardly could go on if to some extent
values incident to property could not be diminished without paying
for every such change in the general law. '214 Courts uncomfortable
with either result, the Federal Circuit in particular, have found a
middle ground, setting out multifactor analyses to determine "the
parcel as realistically and fairly as possible, given the entire factual
and regulatory environment. ''215

210. Considter, for example, that in Lucas, Justice Scalia pondered that common
law principles "rarely support prohibition of the essential use of land." Lucas, 505
U.S. at 1031 (internal quotations omitted). Matching Justice Scalia's stray dicta
produces the result that whenever a government regulation prevents an "essential"
use of land it will be a total taking requiring compensation. The Lucas exception will
not apply, unless common law deemed the use in question an "essential nuisance." In
any event, given the amorphous and potentially broad concept of "essential use," it is
easy to imagine a large subset of severing concepts under Justice Scalia's approach.

211. See generally Stupak-Thrall v. United States, 89 F.3d 1269 (6th Cir. 1996).
212. See infra notes 231-40 and accompanying text.
213. See supra note 203.
214. Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 413 (1922); supra text

accompanying note 165.
215. Ciampitti v. United States, 22 Cl. Ct. 310, 319 (1991).
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Beginning with Florida Rock Industries, Inc. v. United States"b and
Loveladies Harbor, Inc. v. United States,2 17 the Federal Circuit has
repeatedly invoked subjective factors with which to sever a claimant's
fee simple. In both cases, the Federal Circuit evaluated a smaller
parcel than the property owner's entire fee simple. Subsequent cases
have used Florida Rock and Loveladies Harbor to launch a number of
multifactor analyses, each of which accepts that the mindset of the
property owner may suffice to sever a parcel into smaller segments.

In 1972, Florida Rock Industries purchased 1,560 acres in the
Everglades for the purpose of mining limestone.21 In 1980, Florida
Rock applied to the U.S. Army Corps of Engineers ("Corps") under §
404 of the Clean Water Act to mine ninety-eight of its acres. The
Corps denied the permit, and Florida Rock brought a regulatory
takings claim for the ninety-eight acres. The Federal Circuit upheld
the trial court's determination that the ninety-eight acres, not the 1560
acre fee simple, defined the relevant parcel.2 9 The pivotal fact for the
Florida Rock court was that the Corps would have denied a permit for
the whole 1560 acres.'2 The court likened the possibility that the
Corps would grant a permit on any of the remaining acres to the
possibility that "one might put a pot of water on a hot stove and have
it freeze." 1

In Loveladies Harbor, the claimant, Loveladies, began with 250
acres in Ocean County, New Jersey. It developed 199 of those acres
before Congress passed the Clean Water Act in 1972.2 Wetlands
made up the remaining 51 acres, with one of those acres having
already been filled. Loveladies needed permits from the New Jersey
Department of Environmental Protection ("NJDEP") and the Corps
before it could fill its land. When Loveladies applied for the first
permit, the NJDEP permitted filling and developing 11.5 acres and
the one previously filled acre on the condition that Loveladies leave
its remaining 38.5 acres intact as a conservation easementpr The
Corps then denied Loveladies's application for a second permit for
the 12.5 acres. 4

The Federal Circuit defined the relevant parcel as the 12.5 impacted
acres. It excluded the remaining 38.5 acres essentially on fairness
grounds, holding that "[ilt would seem ungrateful in the extreme" to
force Loveladies to forfeit some of its property yet continue to

216. 791 F.2d 893 (Fed. Cir. 1986).
217. 28 F.3d 1171 (Fed. Cir. 1994).
218. Florida Rock, 791 F.2d at 895.
219. See id. at 904.
220. See id.
221. Id.
222. Loveladies Harbor, 28 F.3d at 1174.
223. See id. at 1174 n.6.
224. Id. at 1174.
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attribute to it the value of that property.-' Additionally, when the
government argued that the original 250 acres ought to comprise the
relevant parcel, the court sliced through the original fee simple. The
court found that "the timing of transfers in light of the developing
regulatory environment" was a relevant consideration for the takings
fraction.2 6 This factor worked in Loveladies's favor, as they sold 199
acres prior to the Clean Water Act's implementation, thus those acres
could not count in the denominator 27

Both cases departed from the traditional fee simple approach. The
Federal Circuit added to the analysis its understanding that the
denominator problem needs "a flexible approach, designed to account
for factual nuances."'-s This nuanced approach diverges from the fee
simple and libertarian approaches, each of which apply rigidly.

Drawing on the "nuance" principle to define the denominator, the
Federal Circuit has led several courts to implement multifactor
analyses. The most common approach, first articulated by Ciampitti v.
United States, specifies four factors for consideration: (1) "the degree
of contiguity"; (2) "the dates of acquisition"; (3) "the extent to which
the parcel has been treated as a single unit"; and (4) "the extent to
which the protected lands enhance the value of remaining lands." '229

Under this approach, a court will horizontally sever a fee simple when
a balance of the factors tips in the claimant's favor. Several courts
have adopted Ciampitti's multifactor analysis.?30

For example, the Supreme Court of Michigan considered the
Ciampitti factors in K & K Construction v. Department of Natural
Resources.3 1 The Department of Natural Resources denied plaintiffs'
proposal to build a restaurant, sports complex, and multiple-family
homes on its eighty-two acres, because wetlands soaked twenty-eight
acres of the property."2 Plaintiffs argued that its fee simple must be
split into four parcels, as zoning laws and previous development
already provided bright lines with which to sever.33  The court's
analysis began with Bevan's fee simple, "nonsegmentation"
principle.'T But the court declared that "[d]etermining the size of the

225. Id. at 1181.
226. Id.
227. Id.
228. Id.
229. Ciampitti v. United States, 22 Cl. Ct. 310, 318 (1991); see Mark A. Chertok,

The Federal Regulation of Wetlands, in Environmental Litigation 715, 783 (A.L.I.-
A.B.A. Course of Study, June 2000), WL SE98 ALI-ABA 715.

230. See, e.g., District Intown Properties v. District of Columbia, 198 F.3d 874, 880
(D.C. Cir. 1999); K & K Constr. Inc. v. Dep't of Natural Res., 575 N.W.2d 531, 536-37
(Mich. 1998).

231. 575 N.W.2d 531,536-37.
232. Id. at 534.
233. See id. at 536-38.
234. Id. at 536; see supra notes 191-198 and accompanying text.
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denominator parcel is inherently a factual inquiry,"!" then marched
through Ciampitti's multifactor analysis. 6  First, three of the four
segments within the claimant's fee simple were contiguous.' Second,
the same three segments were commonly owned prior to
commencement of litigation.23s And third, the three segments were
subject to a comprehensive development plan. "9 The court ruled that
the denominator must contain at least the three segments, and
remanded the case for further factual inquiry into the fourth
segment.240

Palm Beach Isles Associates v. United States used a slightly altered
multifactor approach.24 1 The plaintiffs, Palm Beach Isles Associates
("PBIA"), purchased 312 acres, then sold 261 of those acres to a
developer for one million dollars.242  All that remained was Lake
Worth.243  Florida's Department of Environmental Regulation
("DER") denied a permit to fill and develop the 51 acres, under the
Rivers and Harbors Act of 1899 and the Clean Water Act of 1972.2
The Federal Circuit's point of departure was Loveladies Harbor's
mandate to consider factual "nuances" in the denominator analysis?'4
It then found that "[t]he timing of property acquisition and
development, compared with the enactment and implementation of
the governmental regimen that led to the regulatory imposition, is a
factor, but only one factor, to be considered in determining the proper
denominator for analysis."'  The Federal Circuit then reversed the
trial court, and horizontally severed PBIA's property.

The crucial fact for the court was that PBIA owned different
development schemes for the upland portion and the lake portion of
the property (Ciampitti's third factor).247 Also relevant was that the
court found the DER's denial rested heavily on the Clean Water Act,
and PBIA purchased the property prior to that law's enactment.2 48
The Federal Circuit essentially reversed the trial court's factual
finding that the Rivers and Harbors Act supported the DER's denial,

235. K & K Constr., 575 N.W.2d at 536.
236. Id. at 536-38.
237. Id. at 537.
238. Id-
239. The court did not apply Ciampitis fourth factor. See id.
240. Id. at 538-39.
241. Palm Beach Isles Assocs. v. United States, 208 F.3d 1374 (Fed. Cir. 2000); see

Recent Cases, Regulatory Takings, supra note 160.
242. Palm Beach, 208 F.3d at 1377.
243. Id
244. Id. at 1378.
245. Id. at 1381.
246. Id.
247. See id.
248. See id.
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which, if true, would suggest that PBIA was on notice about
restrictions on its property.249

Other multifactor analyses have gained approval. A New Jersey
appeals court recently employed a ten-factor analysis to determine the
relevant parcel.2 0 The court noted that the factors grouped into two
categories: the history of the ownership and the development of the
property211 One commentator has proposed a six-factor approach,
which in several respects resembles the Penn Central balancing test
for whether a taking has occurred1 2

The thread weaving together the multifactor approaches is the
willingness to consider subjective criteria when horizontally severing a
fee simple.z5 Whether a property owner thinks of a fee simple in
segments becomes relevant under every multifactor approach.
Subjective factors partially meet the arbitrariness and manipulation
objections, but not satisfactorily. Regarding arbitrariness, a takings
claim will not fail under the multifactor approach simply because a
claimant happens to own a parcel greater than that which was
harmed.' However, because common ownership and contiguity
constitute two important factors, the possibility that a takings claim
will fail on account of a claimant's additional holdings remains under
the multifactor approach.15

Plaintiff manipulation of the kind that Bevan sought to avoid, z6

similarly appears a likely outcome of the multifactor approach.
Returning to Palm Beach, a simple restatement of PBIA's maneuver
looks as follows: (1) purchase 312 acres for $380,000; (2) sell all but
the lake portion of the property for $1,000,000, in light of a 69-year-
old regulatory scheme on the lake and four years prior to a second
regulatory scheme; (3) attempt to dredge and fill the lake; (4) find that
the established regulatory schemes prevent filling the lake; (5)
demand $10,000,000 compensation for a "taking" of the lake
portion. 7 With contiguity and common ownership stacked against it,
PBIA prevailed upon the Federal Circuit to sever its original 312 acres
simply by asserting that it thought of parts of its property differently.
Although PBIA's tactic succeeded in the Federal Circuit, it illustrates

249. See Palm Beach Isles Assocs. v. United States, 231 F.3d 1365, 1370-72 (Fed.
Cir. 2000) (denial of petition for rehearing en banc) (Gajarsa, J., dissenting).

250. See E. Cape May Assocs. v. Dep't of Envtl. Prot., 777 A.2d 1015, 1025 (N.J.
Super. Ct. App. Div. 2001).

251. See id. at 1025-26.
252. See Lisker, supra note 18, at 720-25.
253. Accord Fee, supra note 167; Huffman, supra note 29; Recent Cases,

Regulatory Takings, supra note 160.
254. See, e.g., Florida Rock Indus., Inc. v. United States, 791 F.2d 893 (Fed. Cir.

1986).
255. See Fee, supra note 167.
256. See supra text accompanying note 195.
257. Palm Beach Isles Assocs. v. United States, 208 F.3d 1374, 1377-78 (Fed. Cir.

2000).
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precisely the type of "distorted,... artificial device" that the Bevan
court, among others, steadfastly rejected.' s

E. Economic Substantiality- Fee's Approach

John Fee proposes the following approach: "any identifiable
segment of land is a parcel for purposes of regulatory taking analysis if
prior to regulation it could have been put to at least one economically
viable use, independent of the surrounding land segments."' z 9 Fee
would permit the plaintiff to define the relevant, economically
"substantial" parcel.' If the parcel contains at least one economic
use, independent of the remainder of the fee simple, then a court must
use the parcel for the denominator. For example, when a set-back
ordinance prevents a building owner from constructing a magazine
stand on his front lawn, then the front lawn will suffice as the
denominator.

Fee asserts that two limiting principles prevent his approach from
allowing complete plaintiff manipulation. First, the rule applies only
to horizontal severance. 6' Second, a segment of a fee simple will not
suffice as the relevant parcel unless a claimant demonstrates "that
there existed prior to regulation at least one economically viable use
for the land, the value of which is derived independently of the
immediately surrounding land interests."2 2  Fee's second limiting
principle is essentially the substantiality rule restated. A claimant able
to prove a parcel's substantiality will succeed in horizontally severing
his property under Fee's approach.

Having horizontally severed an economically independent parcel, a
property owner is only halfway to prevailing on a total taking. The
property owner must prove that the regulation has taken not only the
parcel's independent economic use, but all of the parcel's economic
uses, including those dependent on the "surrounding land interests."'' 3
When the parcel retains any post-regulatory use then it has not lost all
economically beneficial or productive use under Lucas.'2 Returning
to the vacant front lawn, Fee suggests: "a building owner could not
claim damages from a set-back ordinance for loss of magazine stand

258. Supra text accompanying note 195.
259. Fee, supra note 167, at 1557. Substantiality's origin can be traced perhaps to

Justice Rehnquist's dissent in Keystone. Keystone Bituminous Coal Ass'n v.
DeBenedictis, 480 U.S. 470, 514-15 (1987) (Rehnquist, J., dissenting) ("The need to
consider the effect of regulation on some identifiable segment of property makes all
important the admittedly difficult task of defining the relevant parcel.").

260. See Fee, supra note 167, at 1557.
261. See id.
262 Id. at 1558.
263. Id at 1561.
264. Id.
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profits if in fact the operation of a magazine stand would lower the
value of the entire lot. 265

The basis of the substantiality approach is that when a claimant
suffers a total taking of less than the entire fee simple, the Lucas rule
should still be eligible. Substantiality insures that government will not
deny compensation merely because a harmed landowner
coincidentally owns more contiguous property than that segment
which is harmed. This coincidence was not present in Lucas, but
substantiality suggests that had it been present it would not have
mattered. Substantiality also answers the critics of subjective factor
analysis, by withdrawing the property owner's intentions from
consideration.2" Subjective criteria are not relevant to substantiality,
because any rational property holder will put land to its most valuable
economic use.267  A court can safely assume that only "rare"
circumstances will find a plaintiff claiming the total loss of an
economically beneficial stick that he never intended to use.2

One court, the Commonwealth Court of Pennsylvania, has adopted
the substantiality approach.269

F. The Libertarian Approach

If common ownership represents one terminus of the denominator
problem continuum, then Professor Richard Epstein's libertarian
approach represents the other. Professor Epstein would find a taking
any moment that the government inhibits any property right. "Any
deprivation of rights is a taking, regardless of how it is effected or the
damages it causes."270

The critical inquiry under this approach is of the thing taken.,
Whether a wetlands regulation deprives an owner of one or twenty
acres, each instance deserves reimbursement. Professor Epstein
believes that the denominator, therefore, is irrelevant.

265. Id.
266. See id. at 1560.
267. Id. at 1560-61.
268. Id.
269. Machipongo Land & Coal Co. v. Dept. of Envtl. Res., 719 A.2d 19, 26-27 (Pa.

Commw. Ct. 1998). The Pennsylvania court stated:
However, while the regulated land would first be considered under this
approach, to determine whether it actually would be the denominator would
depend on the answers the courts received to the following questions:
whether the regulated land had value prior to the regulation; whether the
regulated land has a separate use from the non-regulated contiguous
parcel(s) -i.e., whether it may be profitably used if it is the only parcel; and
if the regulated land has value separate from the contiguous land, whether
all of its economic benefit is gone.

Id.; see Brief for Petitioner at 46, Palazzolo v. Rhode Island, 121 S. Ct. 2448 (2001)
(No. 99-2047).

270. Epstein, Takings, supra note 66, at 62.
271. See id.; Epstein, Erratic Takings Jurisprudence, supra note 139, at 899.
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[A]ny conceptualization of numerators and denominators bears
absolutely no relationship to what is gained or lost by property
owners as a result of the statute.... The amount of compensation
should always depend on what is taken from the owner. The more
that is taken, the more that should be paid. The bill the courts hand
to the state should depend only on the loss sustained, not on the
ratio of the size of what is taken to the size of what is retained.-m

Takings analysis needs not a fraction, only a number indicating the
harm. Professor Epstein's response to the denominator problem is to
deny that it exists, on the ground that any remaining value that might
inflate the denominator is not relevant.

In reality, whether the libertarian approach admits a ratio or not,
the result is the same. The relevant parcel in the takings fraction is
defined by a regulation's harm. Because the numerator derives from
the same criterion, under Professor Epstein's view, the takings
fraction will always equal 1/1. In short, Lucas plus Professor Epstein
equals repayment in every instance of government action. -7

The advantage of the libertarian approach is that it answers the
arbitrariness criticism of the common ownership approach? 4 The
disadvantage is that it substitutes for arbitrariness the same harm that
the common ownership approach prevents: excessive plaintiff
manipulation. Excessive plaintiff manipulation would thwart Justice
Holmes's maxim, requiring government to pay "for every.., change
in the general law" that "incident[ally]" affects private property.? 5
Unlike the common ownership approach, no court ever has adopted
the libertarian approach to defining the relevant parcel. Professor
Epstein has, however, influenced the denominator problem
considerably, as his view consistently underlies the opinions of
Justices Scalia and Rehnquist. 276

None of the six approaches described above has resolved the
denominator problem. The next part closely scrutinizes the
approaches, addressing the internal flaws and troubling consequences
of each. It concludes with the fee simple approach, which alone
satisfactorily preserves fair takings inquiries.

III. RETHINKING THE DENOMINATOR PROBLEM

Part II laid out six approaches to the denominator problem on a
theoretical continuum. At the far left of the continuum, common

272. Epstein, Erratic Takings Jurispndence, supra note 139, at 899.
273. Professor Epstein concedes, however, a limit to his categorical approach,

admitting that compensation is not due when government acts to prevent a common
law nuisance. See Epstein, Takings, supra note 66, at 111.

274. See supra text accompanying notes 202-04.
275. Pennsylvania Coal Co. v. Mahon, 260 U.S. 393,413 (1922).
276. Libertarian themes underlie Lucas, First English, and Justice Rehnquist's

dissents in Penn Central and Keystone.
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