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THE GREAT COPPER CAPER: IS MARKET
MANIPULATION REALLY A PROBLEM IN THE

WAKE OF TIE SUMITOMO DEBACLE?

Benjamin E. Kozinn"

In the financial arena, the name of the game is money-make it
now, make it fast, make a lot. To some players in this financial
game, the question of whether to play fairly or unfairly, legally or
illegally, is not debated. Their only issue of concern is how much,
how fast, and what are the chances of being caught.'

INTRODUCTION

As the dust finally settled in the world copper markets in mid-1996,
the events behind one of the "most audacious" financial scandals of all
time began to emerge.2 The debacle resulted from the actions of
Yasuo Hamanaka ("Hamanaka"), formerly the head copper trader
for the Sumitomo Corporation ("Sumitomo"), a worldwide marketer
of copper metal.3 Hamanaka had engaged in approximately ten years
of unauthorized commodity futures trading, allegedly beginning in
1986.1 In his wake, Hamanaka left at least $2.6 billion in losses for
Sumitomo and a tangled web of litigation.6

* The author wishes to thank Stephen J. Obie, Trial Attorney, United States
Commodity Futures Trading Commission, for inspiring this Note as well as for his
friendship and guidance. The author would also like to thank Professor Jill Fisch and
Professor Steve Thel for their insight and expertise.

1. David M. Bovi, Rule 10b-5 Liability for Front-Running: Adding a New
Dimension to the "Money Game", 7 St. Thomas L. Rev. 103, 103 (1994).

2. See Paula Dwyer, Descent Into The Abyss: How the Copper-Trading Affair
Engulfed Sumitomo, Bus. Wk., July 1, 1996, at 28 ("The world has witnessed
numerous spectacular financial scandals, from the Ponzi schemes of the 1920s to the
rogue futures trades that capsized Barings PLC. But the Sumitomo Corp. copper-
trading scandal is likely to go down in the history books as perhaps the most
audacious yet.").

3. Sumitomo Corporation, founded in 1919, is a Japanese company involved in a
variety of businesses, including the marketing of copper metal. See In re Sumitomo
Corp., [1996-1998 Transfer Binder] Comm. Fut. L Rep. (CCH) 1 27,327, at 46,496
(CFTC May 11, 1998). Sumitomo, through its Copper Metals Section, or Copper
Team, bought and sold physical copper and used futures for "hedging" the risks of
their activity in physical copper. See id.; see also infra notes 65-69 (discussing
hedging).

4. A commodity futures contract is a standardized agreement between the buyer
(the long) and the seller (the short) to purchase or sell a specified quantity and quality
of a commodity, at a specified price, at some point in the future on an organized
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Although Hamanaka effectuated his scheme on the London Metal
Exchange ("LME"), his activity caused price fluctuations that
impacted the copper markets worldwide. As a result, the Commodity
Futures Trading Commission ("CFTC" or "Commission") 7 conducted
an investigation in 1996 into the cause of the substantial price
movements. Ultimately, the CFTC and a group of private individuals
in the United States alleged that Sumitomo had "manipulated" the
price of copper futures in violation of Sections 6(c), s 6(d),9 and

exchange. See 1 Philip McBride Johnson & Thomas Lee Hazen, Commodities
Regulation § 1.03, at 10 (2d ed. 1989) [hereinafter Johnson & Hazen, 2D]. Upon
expiration of the contract the parties may either deliver or accept delivery of the
physical commodity, or they may offset their position (i.e. either long or short) by
purchasing an identical contract opposite to their position and making a cash payment
in order to settle. See infra notes 61-634 and accompanying text.

5. See Cheryl Strauss Einhorn, Sumitomo Settling: Copper-Scandal Deal to
Include Fine, Barron's, May 11, 1998, at 10.

6. See, e.g., In re Sumitomo Corp., [1996-1998 Transfer Binder] Comm. Fut. L.
Rep. (CCH) at 46,501 (describing the settlement between the CFTC and Sumitomo);
In re Sumitomo Copper Litig., 74 F. Supp. 2d 393, 394-96 (S.D.N.Y. 1999) (describing
the settlement between Sumitomo and its co-defendants in the class action brought in
1996).

7. See infra note 34 (discussing the history of the CFTC).
8. See Commodity Exchange Act § 6(c), 7 U.S.C. § 15 (1994). In relevant part, §

6(c) states:
If the [Commodity Futures Trading] Commission has reason to believe that
any person (other than a contract market) is manipulating or attempting to
manipulate... the market price of any commodity, in interstate commerce,
or for future delivery on or subject to the rules of any contract market.... or
otherwise is violating or has violated any of the provisions of this Act or of
the rules, regulations, or orders of the Commission hereunder, it may serve
upon such person a complaint stating its charges in that respect ....

Id.
The word "person" is defined in Commodity Exchange Act § la(16): "The term

'person' imports the plural or singular, and includes individuals, associations,
partnerships, corporations, or trusts." 7 U.S.C. § la(16) (1994).

9. See Commodity Exchange Act § 6(d), 7 U.S.C. § 13b. The statute proclaims:
If any person (other than a contract market) is manipulating the market
price of any commodity, in interstate commerce, or for future delivery on or
subject to the rules of any contract market, or otherwise is violating.., any
of the provisions of this Act or of the rules, regulations, or orders of the
Commission thereunder, the Commission may, upon notice and hearing, and
subject to appeal as in other cases provided for in subsection (c), make and
enter an order directing that such person shall cease and desist therefrom
and, if such person thereafter and after the lapse of the period allowed for
appeal of such order or after the affirmance of such order, shall fail or refuse
to obey or comply with such order, such person shall be guilty of a
misdemeanor and, upon conviction thereof, shall be fined not more than the
higher of $100,000 or triple the monetary gain to such person, or imprisoned
for not less than six months nor more than one year ....

Id.
It is worth noting that the Commodity Exchange Act not only proscribes

manipulation of a commodity for "future delivery" (i.e. a futures contract), but also
prohibits price manipulation of "any commodity, in interstate commerce" (i.e. the
cash markets for a commodity). Id. Cash markets are the markets where a buyer or
seller can purchase actual quantities of the physical commodity. See Johnson &
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9(a)(2)10 of the Commodity Exchange Act ("CEA" or the "Act")."
The CFTC obtained jurisdiction over Sumitomo pursuant to § 2 of the
CEA.U On May 11, 1998, Sumitomo submitted an "Offer of
Settlement"'3  of $150,000,000, which the CFIC ordered.'
Subsequently, on October 5, 1999, Sumitomo and others settled the
private class action suit brought against them for $134,600,000, making
the settlement the "largest class action recovery in the seventy-five
plus year history of the Commodity Exchange Act."' 5 The outcome of
all of the litigation provides one of the most interesting studies of
market manipulation in recent history, due to the fact that it raises so
many questions regarding the understanding of market
"manipulation.' 16

This Note examines commodity futures market manipulation in
light of Hamanaka's actions and the findings of manipulation by the
CFTC. Part I discusses the concept of market manipulation and
describes futures markets and the elements that currently define
manipulation. In addition, this part addresses the ambiguities that
surround the topic of manipulation by examining various academic
approaches to resolving them. Part II explains the complicated set of
events that comprise the Sumitomo scandal. Part III explores the

Hazen, 2D, supra note 4, § 1.09, at 39. In other words, purchasing in the physical
market would be, on a small scale, the equivalent of going to a farm and actually
purchasing a bundle of wheat.

10. See Commodity Exchange Act § 9(a)(2), 7 U.S.C. § 13. The Act reads:
It shall be a felony punishable by a fine of not more than S1,000,000 (or
$500,000 in the case of a person who is an individual) or imprisonment for
not more than five years, or both, together with the costs of prosecution, for.

(2i Any person to manipulate or attempt to manipulate the price of any
commodity in interstate commerce, or for future delivery on or subject to
the rules of any contract market, or to comer or attempt to corner any such
commodity or knowingly to deliver or cause to be delivered for transmission
through the mails or interstate commerce by telegraph, telephone, wireless
or other means of communication false or misleading or knowingly
inaccurate reports concerning crop or market information or conditions that
affect or tend to affect the price of any commodity in interstate
commerce ....

ld. The concept of the "corner" articulated in § 9(a)(2) is discussed in detail infra
notes 110-12 and accompanying text.

11. See Commodity Exchange Act §§ 6(c), 6(d), 9(a)(2), 7 U.S.C. §§ 13, 13b, 15.
12. See Commodity Exchange Act § 2(a)(1)(A)(i), 7 U.S.C. § 2; see also 17 C.F.R.

§ 30.9 (1999) (prohibiting fraudulent transactions by foreign entities).
13. See In re Sumitomo Corp., [1996-1998 Transfer Binder] Comm. Fut. L Rep.

(CCH) 27,327, at 46,501 (CFTC May 11, 1998).
14. See id.
15. In re Sumitomo Copper Litig., 189 F.R.D. 274, 277 (S.D.N.Y. 1999).

Sumitomo was required to pay $99,000,000 of the $134,600,000 total settlement. See
id.

16. See Dwyer, supra note 2, at 28. The Sumitomo saga had yet to reach a close.
As of November 12, 1999, Global Minerals & Metals Corporation has not settled with
the Commission. See In re Global Minerals & Metals Corp., No. 99-11, 1999 WL
1023586 (CFTC Nov. 12, 1999).
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current regulatory scheme under the CEA, proposes increased
monitoring of the hedging exemption under the Act, and discusses
efforts of international regulators to curtail harmful global
manipulative schemes. This Note adopts the view that, despite the
Sumitomo scandal, manipulation, in general, is not a rampant problem
in commodity futures trading. There is no need for further regulation
because the current regulations are stringent enough to combat
manipulation. Rather, this Note contends that utilizing the current
regulatory structure, in conjunction with increased monitoring of the
hedging exemption and enhanced international regulatory
cooperation, will more effectively quash the efforts of rogue traders
such as Hamanaka.

I. FUTURES MARKETS AND THE CONCEPT OF MARKET
MANIPULATION

Before addressing the intricacies of the Sumitomo manipulation, it
is necessary to examine the technical aspects of futures markets and
the role they play in the world's financial communities. Consequently,
this part provides a brief history of futures trading and its
terminology, the function of futures markets and the evolution of the
murky concept of market manipulation. Additionally, it explores the
academic debate regarding manipulation in order to illustrate the
complexity surrounding manipulation law and the difficulty in
establishing an effective solution to the manipulation conundrum.

A. History and Terminology of Futures Markets

In the early part of the nineteenth century, farmers in the United
States began using futures contracts to protect against detrimental
price fluctuations in agricultural commodities." Typically, the farmers
and merchants negotiated the futures contracts on an informal basis.'8
Over time, however, organized exchanges evolved, presumably to
handle increased demand for these types of contracts. 19  The
exchanges, such as the Chicago Board of Trade, offered standardized
contracts on agricultural products that could be bought and sold in the
future, and thus eliminated the informal nature of the prior system of
futures trading.2" Although the new exchanges offered many benefits
to farmers and merchants, many people, particularly congressmen,
opposed the exchanges because they were too speculative in nature.2'
In fact, in 1921, a United States senator commented that the Chicago

17. See Carolyn H. Jackson, Note, Have You Hedged Today? The Inevitable
Advent of Consumer Derivatives, 67 Fordham L. Rev. 3205, 3218 (1999).

18. See id.
19. See id.
20. See id.
21. See id.

[Vol. 69246
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Board of Trade had become such a "'gambling hell' that 'Monte Carlo
or the Casino at Havana are not to be compared to it.'"" The
perceived abuses on the exchanges, particularly speculation, which
was the suspected cause of the collapse of commodity prices during
the Great Depression, and off-exchange activity, such as the
development of bucket shops, led Congress to enact legislation to
regulate the exchanges.24

One of Congress' principal concerns regarding the commodities
markets was manipulation by traders.' Section 3 of the current
version of the CEA, entitled "Necessity For Regulation,"' specifically
addresses these concerns by stating that:

[Tiransactions and prices of commodities on [ boards of trade are
susceptible to excessive speculation and can be manipulated,
controlled, cornered or squeezed, to the detriment of the producer or
the consumer and the persons handling commodities and the
products and byproducts thereof in interstate commerce, rendering
regulation imperative for the protection of such commerce and the
national public interest therein.27

As such, the CEA proscribes manipulative activity in §§ 6(c),2" 6(d), z9

and 9(a)(2).30

22. Id. (quoting Christopher L Culp Competitive Enter. Inst., A Primer on
Derivatives: Their Mechanics, Uses, Risks, and Regulation, 3-30 (1995)); see also
Timothy J. Snider, 2 Regulation of the Commodities Futures and Options Markets §
12.01, at 12-3 (2d ed. 1995) ("[C]ommodity futures trading was regarded by many with
suspicion, particularly because the activity seemed to closely resemble another
activity which was at the time patently immoral-gambling.").

23. See Jackson, supra note 17, at 3218. Bucket shops ("shops") were a means of
scamming the general public. See id. The shops would claim to execute futures
transactions for the public. See id at 3218 n.130. They would take a customer's
money but never register the transaction with any exchange, essentially "bucketing"
the trades. Consequently, if the value of the contract decreased, the shop would
collect money from the customer. If the contract increased and the shop owed the
customer money, the shop would subsequently disappear, leaving the enraged
customer holding the bag. See id.

24. See id at 3218-19 (discussing the various pieces of congressional legislation
that preceded the Commodity Exchange Act that attempted to regulate exchanges).

25. See George A. Davidson, Squeezes and Comers: A Stnctural Approach, 40
Bus. Law. 1283, 1283 & n.1 (1985) (providing a brief history on commodity futures
legislation); Richard D. Friedman, Stalking The Squeeze: Understanding Commodities
Market Manipulation, 89 Mich. L. Rev. 30, 31 & n.2 (1990) (same); see also Jerry W.
Markham, Manipulation of Commodity Futures Prices- The Unprosecutable Crime, 8
Yale J. on Reg. 281,288-313 (1991) (providing a comprehensive history of commodity
manipulation dating back to the Civil War) [hereinafter Markham, Unprosecutable
Crime]; cf. Steve Thel, Regulation of Manipulation Under Section 10(b): Security
Prices And The Text of The Securities Exchange Act of 1934, 1988 Colum. Bus. L.
Rev. 359, 360 (stating that the prohibition of manipulation under the Securities
Exchange Act of 1934 is to "ensur[e] that securities are in a certain sense
appropriately priced.") [hereinafter Thel, Regulation].

26. See Commodity Exchange Act § 3,7 U.S.C. § 5 (1994).
27. Id. (emphasis added).
28. See supra note 8.
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Problematically, however, the Act does not define the words
"manipulation," "corner," or "squeeze,"'" despite the fact that
Congress explicitly deemed such activity harmful.32 Furthermore, the
legislative history fails to provide useful information for clarifying
what Congress believed would constitute "manipulation. '33

Consequently, the task of interpreting manipulation has been left in
the hands of the courts, administrative agencies 34 such as the CFTC,
and academic commentators.35  Accordingly, any student of
commodity manipulation law will discover a body of law that is "a
murky miasma of questionable analysis and unclear effect. 36

Several reasons may explain why the state of commodity
manipulation law is in such tremendous disarray. One commentator
posited that "[t]his unfortunate state of affairs is principally the result
of the fact that the question of what constitutes market manipulation

29. See supra note 9.
30. See supra note 10.
31. See In re Indiana Farm Bureau Cooperative Ass'n, Inc., [1982-1984 Transfer

Binder] Comm. Fut. L. Rep. (CCH) 21,796, at 27,281 (CFTC Dec. 17, 1982)
[hereinafter In re Indiana Farm Bureau].

32. See 2 Philip McBride Johnson & Thomas Lee Hazen, Commodities
Regulation § 5.02, at 5-8 (3d ed. 2000)[hereinafter Johnson & Hazen, 3D]; Thomas A.
Hieronymus, Manipulation in Commodity Futures Trading: Toward a Definition, 6
Hofstra L. Rev. 41, 41-42 (1977).

33. See Markham, Unprosecutable Crime, supra note 25, at 311. The most
commonly cited piece of legislative history, in the context of market manipulation, is
the Congressional testimony of Arthur Marsh, president of the New York Cotton
Exchange, during the adoption of the Commodity Exchange Act. See Jerry W.
Markham, 13A Commodities Regulation: Fraud, Manipulation & Other Claims §
15.04, at 15-8 (1999) [hereinafter Markham, Commodities]. Mr. Marsh stated:

Manipulation is, "any and every operation or transaction or practice"...
calculated to produce a price distortion of any kind in any market either in
itself or in relation to other markets. If a firm is engaged in manipulation it
will be found using devices by which the prices of contracts for some one
month in some one market may be higher than they would be if only the
forces of supply and demand were operative... Any and every operation,
transaction [or] device, employed to produce these abnormalities of price
relationship in futures markets, is manipulation.

Id. at 15-8 through 15-9 (quoting Hearings on Cotton Prices Before a Subcomm. of the
Senate Comm. on Agriculture & Forestry, 70th Cong., 1st Sess. 201-02 (1928)).

34. Congress created the CFTC pursuant to the Commodity Futures Trading
Commission Act of 1974, Pub. L. No. 93-64, 88 Stat. 1398 (1974). Prior to the CFTC's
creation, however, the Commodity Exchange Authority administered the Commodity
Exchange Act "under the direction of the Secretary of Agriculture and a Commodity
Exchange Commission composed of the Secretaries of Agriculture and Commerce
and the Attorney General." See Markham, Unprosecutable Crime, supra note 25, at
313.

35. See In re Indiana Farm Bureau, [1982-1984 Transfer Binder] Comm. Fut. L.
Rep. (CCH) at 27,281 ("Neither manipulation nor attempted manipulation is defined
in the Commodity Exchange Act. That task has fallen to case-by-case judicial
development."); Craig Pirrong, Commodity Market Manipulation Law: A (Very)
Critical Analysis and a Proposed Alternative, 51 Wash. & Lee L. Rev. 945, 945 (1994)
[hereinafter Pirrong, Critical Analysis].

36. Snider, supra note 22, § 12.01, at 12-5.
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is in the first analysis an economic one, and accordingly, one with
which our legislative and, to some extent, our judicial machinery seem
particularly unqualified to grapple successfully." In addition, the
CFTC has not established a workable definition of "artificial price,"'3
which constitutes the heart of any manipulation case.3 9 Finally,
neither the courts nor the Commission are presented with many
opportunities to decide manipulation cases.' Thus, in an effort to
make sense of the confusion surrounding manipulation law, it is
necessary to examine briefly what purpose the futures markets serve,
how they operate, and how the concept of manipulation arises.

B. The Futures Markets: Function and Purpose

In the realm of commodities trading' there are primarily two
markets: cash or spot markets4 2 and futures markets. 3 The term
"futures contract" is not defined within the Act, but § 2(a)(1)(A)(i)
states that "[t]he [Commodity Futures Trading] Commission shall

37. Id. at 12-4 (emphasis added).
38. Infra notes 135-54 and accompanying text.
39. See Markham, Unprosecutable Crime, supra note 25, at 284.
40. See Snider, supra note 22, at 12-4, 12-5. The author argues that the reason for

the paucity of cases is three-fold: 1) manipulative activity is difficult to identify as
distinguished from ordinary market activity; 2) the severe sanctions imposed for a
finding of manipulation tend to encourage settlement; and 3) bringing a manipulation
case requires a tremendous amount of time, expense, and manpower and as such the
CFTC will not bring a complaint unless it is confident that it will succeed. See id.; see
also supra notes 8-9 (describing under which circumstances the CFTC may file a
complaint).

Another possible explanation for the lack of manipulation cases heard by the courts
and the Commission is the CFTC Division of Enforcement's unsuccessful track record
with regard to manipulation cases. See e.g., Suzanne McGee & Stephen E_ Frank,
Manipulation May Be Hard to Prove in Sumitomo Case, Wall St. J., July 15, 1996, at
C1 (noting that of the approximately twenty manipulation cases brought by the
CFrC's enforcement division, the only victories were those cases that settled without
admitting or denying the allegations) [hereinafter McGee & Frank, Hard to Prove].
Furthermore, even Judge Milton Pollack, presiding over the class action suit against
Sumitomo, noted that claims of manipulation "have been notoriously difficult to
prove." See In re Sumitomo Copper Litig., 74 F. Supp. 2d 393, 395 (S.D.N.Y. 1999);
see also Hieronymus, supra note 32, at 44 ("No manipulation case is ever simple. The
forces that determine price are numerous, complex, and always uncertain.").

41. The Act defines a commodity as virtually anything that is the subject of
futures trading. See Johnson & Hazen, 2D, supra note 4, § 1.01, at 4. Currently, the
Act defines "commodity" in section la, which provides a laundry list of specified
items, in addition to "all other goods and articles, except onions as provided in Public
Law 85-839 (7 U.S.C. § 13-1), and all services, rights, and interests in which contracts
for future delivery are presently or in the future dealt in." See Commodity Exchange
Act § la, 7 U.S.C. § 1 (1994). Futures contracts on onions were excluded in 1958
because of the perceived adverse effect that futures trading had on the cash market
prices of onions. See H.R. Rep. No. 1036, 85th Cong., 1st Sess. (Aug. 8, 1957),
reprinted in 1958 U.S.C.C.A.N. 4210-17.

42. See supra note 9 (describing the cash market for physical commodities). The
words "cash" and "spot" market will be used interchangeably throughout this Note.

43. See Johnson & Hazen, 2D, supra note 4, § 1.20, at 85.
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have exclusive jurisdiction... [over] transactions involving contracts
of sale of a commodity for future delivery, traded or executed on a
contract market."" A commodity futures contract is a standardized
agreement to buy or sell a fixed quantity, quality, and grade of an
identified commodity at some specific time in the future. 5 A
commodity exchange46 is a marketplace where commodity futures are
traded. 7 Trading on exchanges" occurs in trading "pits" in an "open
outcry auction."49 Customers call their brokerage firm and submit an
order.50  The order is then transmitted to the exchange floor by
telephone, and the floor broker bids (offers) the order to the other
brokers in the pit.51 In an effort to limit negotiations in the pit only to
price, the exchanges are required to standardize all other terms of the
contracts.52

44. Commodity Exchange Act § 2(a)(1)(A)(i), 7 U.S.C. § 2 (emphasis added).
45. See Daniel R. Fischel & David J. Ross, Should the Law Prohibit

"Manipulation" in Financial Markets, 105 Harv. L. Rev. 503, 542 (1991). The
purchaser of a futures contract is called a "long" and the seller of the future is called a
"short". See Pirrong, Critical Analysis, supra note 35, at 948; supra note 4.

46. Section 5a of the Act outlines the requirements that a "contract market" must
satisfy in order to function lawfully as a commodity exchange. See Commodity
Exchange Act § 5a, 7 U.S.C. § 7a.

47. See Ralph T. Byrd, No Squeezing, No Cornering: Some Rules for Commodity
Exchanges, 7 Hofstra L. Rev. 923, 924 (1979). One commentator creatively
characterized commodity futures markets as:

an elaborate game in which the participants agree to be bound by a set of
rules and to abide by the financial results of their actions within the self-
contained world governed by those rules. Much like the athletes in a
football game, commodity traders enter the trading arena in their colorful
uniforms, engage in certain actions which have known consequences under
the rules of the game and which are designed to carry out a particular
strategy. As the action progresses, the officials monitor all activities and
award gains or assess penalties as the rules prescribe. At the end of the
contest, the cumulative effect of the actions taken by all participants are
tallied up and the players are awarded a winning or losing position by the
officials.

Robert C. Lower, Disruptions of the Futures Market: A Comment on Dealing with
Market Manipulation, 8 Yale J. on Reg. 391, 394 (1991).

48. Section 5 of the CEA gives the CFTC the authority to designate an exchange a
"contract market" whereby legal futures trading may take place. See Commodity
Exchange Act § 5, 7 U.S.C. § 7. Generally, § 4(a) of the CEA makes it unlawful to
enter into contracts for future sale or delivery of a commodity not on a Commission-
designated "contract market." See Commodity Exchange Act § 4(a), 7 U.S.C. § 6(a).

49. Pirrong, Critical Analysis, supra note 35, at 948. The noise level generated by
the open outcry system of trading overwhelms anyone who has witnessed the floor of
a commodity exchange.

50. See id. In addition to simply filling customer orders, some participants on the
floor of an exchange trade on their own behalf. See id.

51. See id. If a customer desires to sell a future, she completes the same steps as a
purchaser, except that she simply places an order of sale. For a more detailed
description of how trading is effectuated, see Edward T. McDermott, Defining
Manipulation in Commodity Futures Trading: The Futures "Squeeze", 74 Nw. U. L.
Rev. 202, 202 n.1 (1979).

52. See Pirrong, Critical Analysis, supra note 35, at 948; Johnson & Hazen, 2D,
supra note 4, § 1.03, at 11. The exchanges on which futures trade determine the
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In addition to providing standardized contracts, exchanges also
demand that market participants provide minimal financial
requirements known as "initial margin."'  Margin is a monetary
deposit that is sufficient to purchase the legal right to an entire
contract in the future.' In order to ensure that customers will satisfy
their financial obligations on a contract, the exchange's clearing
house55 values the contracts in every customer's account at the end of
each trading day. 6 Once the account value is determined, the clearing
house readjusts the cash balance in the margin account, a procedure
referred to as "marking to market."'  Depending upon which
direction the market moved in relation to a customer's position, a
customer is either credited with gains or she must provide further
margin known as variation margin.' If, for example, a customer
entered into a long futures position for $100 (i.e. agreed to purchase a
futures contract) and subsequently, at the end of a trading day, the
price of the contract dropped to $95, the customer would receive a
"margin call 5s9 (i.e. a request to increase the funds in the margin
account to bring the account back up to $100).1

Finally, once the parties enter into their respective positions, either
long or short, the parties satisfy their obligations by either accepting
or delivering" the actual commodity, or by liquidating their positions

month, quantity, and grade of the commodity to be delivered on each contract. See id.
For example, a copper contract for the month of May could set the quantity of copper
(e.g. at 10 tons), the quality or grade (e.g. 80% pure) and place of delivery (e.g. at
Long Beach, CA).

53. See George Crawford & Bidyut Sen, Derivatives for Decision Makers 12
(1996).

54. See id.
55. A clearing house is "[a]n adjunct to, or division of, a commodity exchange

through which transactions executed on the floor of the exchange are settled. [The
clearing house is] [a]Ilso charged with assuring the proper conduct of the exchange's
delivery procedures and the adequate financing of the trading." See Commodity
Futures Trading Commission, Glossary, at 8 (CFTC P-105 (Revised 01-97)) (on file
with Fordham Law Review) [hereinafter, Glossary].

56. See Crawford & Sen, supra note 53, at 12.
57. See id
5& See Glossary, supra note 55, at 41 (defining variation margin).
59. See id. at 26 (defining "margin call").
60. See Crawford & Sen, supra note 53, at 12-13.
61. If the short seeks to deliver the actual commodity, she files a -notice of

intention to deliver" with the sponsoring exchange (e.g. New York Mercantile
Exchange) or clearing house. See Johnson & Hazen, 2D, supra note 4, §1.17, at 74-75.
The notice of intention is not directed at any one particular long. See id. at 75.
Rather, the exchange or clearing house assigns the actual commodity to an eligible
long (buyer), typically the long who has held his position for the most time. See id.
Delivery, however, does not result in "'a truckload of soybeans in your back yard.'"
kL Instead, the long is provided with a document which conveys title. See id. This
document is most frequently referred to as a "warehouse receipt." See id. For a more
detailed explanation of the delivery process, see id. § 1.17, at 73-83.
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activity and to "keep such books and records open to... the
Commission.""31  An FCM must maintain records in a manner in
which trades by customers are capable of being matched with the
trades that are reported in an exchange's daily reports.319  For
example, the regulations require contract markets (e.g. NYMEX) to
give detailed daily reports to the CFTC, including the open interest in
a contract for that day and the number of contracts purchased and
sold.320 Furthermore, the section of the regulations entitled "Special
Calls" authorizes the Commission, at its request, to discover all
information pertaining to accounts held by an FCM.32 1 Specifically,
the Commission, under 17 C.F.R. § 21.02, can demand the names of
traders and the positions they hold through the FCM.31 As a result,
the CFTC can uncover a large position that a company like Sumitomo
is attempting to conceal using its FCM (e.g. Global).3'

The stringent regulatory structure under the CEA is precisely one
of the reasons that Hamanaka ceased trading activity on U.S.
exchanges." If Hamanaka sought to trade on U.S. exchanges, the
regulatory agencies would monitor his every move and could at any
time inquire into suspect trading activity by obtaining position reports
from Sumitomo, Global, and the exchanges. The combination of
reporting and disclosure requirements creates such a risk of being
exposed that even rogue traders, who do not care whether they trade
legally or illegally,3" would not attempt manipulative schemes because
the chances of success are slim to none. Hamanaka's scandal
flourished, however, because he was capable of establishing large
speculative positions using the title of "hedger" and veiling his

[a]ny person (other than a person registered as an "associated person" of a
futures commission merchant) who is engaged in soliciting or in accepting
orders for the purchase or sale of any commodity for future delivery on an
exchange who does not accept any money, securities, or property to margin,
guarantee, or secure any trades or contracts that result therefrom.

Id. at 23.
316. A floor broker is "[a]ny person who, in any pit, ring, post or other place

provided by a contract market for the meeting of persons similarly engaged, executes
for another person any orders for the purchase or sale of any commodity for future
delivery." Id. at 18.

317. A floor trader is "[a]n exchange member who executes his own trades by
being personally present in the pit for futures trading." Id.

318. Commodity Exchange Act § 4g(a), 7 U.S.C. § 6g (1994).
319. See 17 C.F.R. § 17.00 (1999).
320. See id. § 16.00.
321. Id. § 21.00.
322. Id. § 21.02.
323. Although neither Global nor any of its members were ever registered with the

CFTC in any capacity, see In re Global Minerals & Metals Corp. [1998-1999 Transfer
Binder] Comm. Fut. L. Rep. 27,649, at 48,090-91 (CFTC May 20, 1999), they would
be required to register if they executed trades on U.S. exchanges. See Commodity
Exchange Act § 4d, 7 U.S.C. § 6d.

324. See supra note 262.
325. See supra note 1 and accompanying text.
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positions using Global as his FCM. Consequently, this Note
encourages further oversight of the hedging exemption and increased
steps by international regulators to share information and cooperate
with investigations.

B. Increased Monitoring of the Hedging Exemption

One additional measure that could be adopted to prevent scandals
resembling Sumitomo would be more careful monitoring of those who
fall within the hedging exemption of § 4a(c) of the CEA. Greater
monitoring would prevent a player who conducts large amounts of
legitimate business on organized exchanges, such as Sumitomo, from
parading as a speculator using a hedger's cloak. Although a trader
may be required to report a hedged cash position, arguably the
combination of surveillance and disclosure requirements would more
effectively prevent rogue traders such as Yasuo Hamanaka from
establishing illegitimate positions that merely seek to raise prices and
extract unlawful profits.

Under the current system, the CFTC could discover a rogue trader's
intentions because it would observe the amassing of an abnormally
large position and could subsequently make a "special call" r

inquiring into its necessity. The ability to manipulate is dependent on
secrecym and the hedging exemption indirectly allows for large
positions that have the potential to be harmful. Because most
manipulation cases involve customers who fall under the hedging
exemption,329 the CFTC must more carefully screen large traders who
purport to have a bona fide hedge. By permitting the establishment of
large or dominant positions, the CFTC runs the risk that the asserted
hedge will actually be used for illegal speculation, which is precisely
what regulators witnessed in the Sumitomo debacle. Hamanaka
attempted to trade on U.S. exchanges and had the CFTC rigorously
monitored his proclaimed hedges, the Sumitomo debacle would most
likely have been avoided.

326. See Conference Report on the Futures Trading Practices Act of 1992, in
Johnson & Hazen, 2D, supra note 4, at 128-30 (Supp. 1996). Additional regulation,
however, may not be seen for several years. William Rainer, the new chairman of the
CFTC, is less of a regulator than his predecessor Brooksley Born. See Cheryl Strauss
Einhorn, Going, Going... The CFTC's New Head Wants to Blast Heavy-Handed
Regulation Out of the Park, Barron's, Nov. 8, 1999, at 30. Rainer claimed that
although he has more of an anti-regulation viewpoint with regard to cash-settled
contracts, he is more cautious with regard to physical commodities. See id.

327. See supra notes 321-22 and accompanying text.
328. See supra text accompanying note 287 (discussing the fact that the CFTC

could not discover who held the large futures positions on the LME).
329. See supra note 305 and accompanying text.
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C. Increased International Regulatory Cooperation

If trading occurred only on U.S. exchanges, the CEA and
accompanying regulations would arguably be sufficient to prevent
large-scale manipulative schemes such as the one in Sumitomo.
Because economics have become global, however, and as a result, a
manipulator's actions can have worldwide effects, market regulators
should cooperate on a more international level.33°

Following the Sumitomo disaster in the fall of 1995 and spring of
1996, regulators recognized the importance of cooperation.3"' On
October 31, 1997, seventeen commodity market regulators from
sixteen countries met at the Tokyo Commodity Futures Markets
Regulators' Conference to discuss proposed regulatory oversight of
the world's commodity futures markets.332 The two most relevant
topics of the conference for dealing with market power manipulations
were market surveillance and information sharing.333 The regulatory
authorities at the conference endorsed standards for best practice,
which they set out explicitly in the Guidance on Components of
Market Surveillance and Information Sharing.3' With regard to
market surveillance, the attendees of the conference agreed that they
needed more routine collection of information about futures and cash
market positions.3 In addition, they agreed to "cooperate to share
information, in particular information on large exposures. "336

Moreover, with respect to surveillance, the regulators concurred that
they needed to establish better practices "to detect and to prevent
abusive conduct. '337 Additionally, the conference participants agreed

330. Section 12 authorizes the CFTC to cooperate with any foreign authority. See
Commodity Exchange Act § 12(a). In addition, Title III of the Futures Trading
Practice Act of 1992, "Assistance to Foreign Futures Authorities," provides increased
authority for the CFTC to interact on a more international level. See Futures Trading
Practices Act of 1992 §§ 301-05, Pub. L. 102-546, 106 Stat. 3590 (1992).

331. See Volkman, supra note 281, at 240.
332. See Tokyo Commodity Futures Markets Regulators' Conference 3

[hereinafter Tokyo Conference]. The represented authorities were: Australian
Securities Commission (Australia), Comissao de Valores Mobiliirios (Brazil),
Canadian Grain Commission (Canada), Commission des Opdrations de Bourse
(France), Bundesaufsichtsamt ffir den Wertpapierhandel (Germany), Securities and
Futures Commission (Hong Kong), Hungarian Banking and Capital Market
Supervision (Hungary), Commissione Nazionale per le SocietA e la Borsa (Italy),
Ministry of International Trade and Industry, Ministry of Agriculture, Forestry and
Fisheries (Japan), Ministry of Finance and Economy (Korea), Securities Commission
(Malaysia), Securities Board of the Netherlands (Netherlands), Singapore Trade
Development Board (Singapore), Financial Services Board (South Africa), Financial
Services Authority (United Kingdom), Commodity Futures Trading Commission
(United States). See id. at 11.

333. See id. at 7.
334. See id.
335. See id. at 34.
336. Id. at 7.
337. Id. at 35.
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that "[m]arket authorities should have access to information that
permits them to identify concentrations of positions and the
composition of the market."3"

Sumitomo was clear evidence of the fact that the LME had less
stringent supervisory requirements than those of U.S. exchanges. 39

For example, in 1996, the CFTC required disclosure of large positions,
whereas the LME merely made it voluntary for brokers to report their
large positions.' As articulated by the chairman of the Chicago
Board of Trade, large position reports arguably stifle the amount of
business that large traders will conduct on an exchange.' On the
other hand, the chairman of the NYMEX recognized that without the
rigorous reporting requirements set by the CFTC, Hamanaka may
have executed his attempt at manipulation directly on the U.S.
exchange. 2

Finally, the conference participants recommended that further work
be undertaken to ensure effective information sharing among market
regulators. 3 The conference report stated that regulators need to
share "relevant information concerning the supervision of their
respective markets, both on a routine basis and as needed, and to
promote communication among relevant personnel."'  Moreover,
the participants agreed that they should "support [ ] efforts to
categorise and to prioritise the information which market authorities
may wish to share during specific market events, such as the
possibility of market manipulations."' 5  The agreement to share
information is vital in preventing further Sumitomo scandals. During
the fall of 1995, when the CFTC noticed the backwardation6 in the
copper market, the LME was reluctant to share information.'
Subsequent to Sumitomo, however, the CFTC and British regulators
signed a Memorandum of Understanding in which they consented to
cooperate with one another and to share supervisory information. -

In sum, the Tokyo Conference "encourages a parity of market
surveillance and information sharing among the jurisdictions of its
seventeen [sic] endorsing countries."- 9 If implemented, the solutions
proposed at the conference will make it much more difficult for rogue
traders like Yasuo Hamanaka to effectuate manipulative schemes.

33& Id at 7.
339. See supra Part IM.A. (describing the strict regulatory scheme on United States

futures markets as mandated by the CFrC).
340. See Volkman, supra note 281, at 237.
341. See id at 238.
342. See id
343. See Tokyo Conference, supra note 332, at 35.
344. Id. at 34.
345. Id. at 36.
346. See supra note 282 and accompanying text (describing backwardation).
347. See Volkman, supra note 281, at 239.
34& See id at 239-40.
349. Id at 240.
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Problematically, the proposed cooperative measures will only work if
the countries that endorsed the conference participants allow the
regulators to establish effective systems for market surveillance and
information sharing."' The combination of current domestic and
proposed international measures, nevertheless, are the right steps
toward preventing a severe manipulation problem, and these
measures provide the CFTC with multiple, simpler and quicker
methods of prosecution. 1

CONCLUSION

The purpose of prohibiting the concept of manipulation, regardless
of how one defines the term, is to avoid price movements that would
not otherwise exist and which ultimately cause damage to other
market participants. The CFTC is primarily concerned with
protecting the integrity of U.S. markets. Hamanaka's trading activity
in both the cash market for copper and in futures contracts on the
LME caused radical price movements on U.S. exchanges. These price
abnormalities were largely the result of three things. First, Hamanaka
did not face the strict regulations that the CFTC imposes on U.S.
exchanges. Second, Hamanaka was capable of speculating while
claiming a position as a hedger because of the tremendous amounts of
copper business conducted by the Sumitomo Corporation. Finally,
the LME's failure to cooperate immediately with the CFTC when it
alleged that there was a problem on the U.S. markets allowed
Hamanaka to push prices to exorbitant levels.

One could argue that Sumitomo demonstrates the need to revamp
the entire system to prevent a scandal in the physical commodity
futures markets. Yasuo Hamanaka did, in fact, capture almost 93% of
the physical supply of copper in addition to a dominant futures
position on the LME, thereby causing prices to rise to extravagant
levels. Very few players in the futures markets, however, have
enough time, capital, or creativity to implement a long market power
manipulation of a physical commodity with any degree of success. 5 3

Moreover, if the current regulatory structure is combined with more
careful monitoring of those who fall under the hedging exemption,
and increased cooperation among international regulatory authorities
becomes a reality, futures markets are more likely to avoid
detrimental situations like those witnessed in the Sumitomo scandal.
Ultimately, in the futures market for physical commodities, if the
LME had cooperated with the CFTC's investigation, the effect of

350. See id.
351. See, e.g., Markham, Unprosecutable Crime, supra note 25, at 357 & n.505

(discussing the extensive time periods that typically are required to litigate charges of
manipulation).

352. See supra notes 262-74 and accompanying text.
353. See supra note 270 and accompanying text.
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Hamanaka's actions on world copper markets would not have been so
disastrous.



Notes & Observations


