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IMPOSING DUTIES ON WITNESSES TO CHILD SEXUAL
ABUSE: A FUTILE RESPONSE TO

BYSTANDER INDIFFERENCE

Jessica R. Givelber

INTRODUCTION

It is important to bear in mind, in actions for injuries to children,
a very simple and fundamental fact, which in this class of cases is
sometimes strangely lost sight of, viz. that no action arises without a
breach of duty .... I see my neighbor's two year old babe in [a]
dangerous [situation] ... and easily might, but do not, rescue him. I
am not liable in damages to the child for his injuries, nor, if the child
is killed, punishable for manslaughter... because the child and I are
strangers. -Buch v. Amory Manufacturing Co.'

How much am I supposed to-to sit down and cry about this? I
mean, how-I mean, let's be reasonable here. Is my life supposed
to halt for-like, for days, weeks and months on end? ... The sim-
ple fact remains, I do not know this little girl.

-David Cash, Jr.2

Particularly loathsome crimes often inspire legislation that attempts
to either change behavior or express a community's moral outrage.3

In May 1997, high school senior Jeremy Strohmeyer raped and stran-

1. Buch v. Amory Mfg. Co., 44 A. 809, 810-11 (N.H. 1898) (citation omitted); see
also id. at 810 ("In dealing with cases which involve injuries to children, courts have
sometimes strangely confounded legal obligation with sentiments that are independ-
ent of law." (citation omitted)). Scholars who write about the "no duty to rescue"
rule frequently cite Buci for the proposition that "[v]ith purely moral obligations the
law does not deal." Id.; see, e.g., David C. Biggs, "The Good Samaritan is Packing":"
An Overview of the Broadened Duty to Aid Your Fellowiman, with the Modern Desire
to Possess Concealed Weapons, 22 U. Dayton L. Rev. 225, 228 n.10 (1997) ("[Tlhe
priest and Levite who passed by on the other side were not, it is supposed, liable at
law for the continued suffering of the man who fell among thieves, which they might,
and morally ought to have, prevented or relieved." (quoting Buch, 44 A. at 810));
Steven J. Heyman, Foundations of the Duty to Rescue, 47 Vand. L Rev. 673, 679 n.21
(1994) (citing Buch for the proposition that the law cannot appropriately enforce
moral obligations); Ernest J. Weinrib, The Case for a Duty to Rescue, 90 Yale I.-. 247,
247 (1980) (citing Bud in explaining why courts refuse to impose a general duty to
rescue).

2. 60 Minutes: The Bad Samaritan? David Cash Faces Hostility From Public for
Not Taking Action to Prevent the Rape and Murder of Sherrice Iverson by His Friend
Jeremy Strohmeyer (CBS television broadcast, Sept. 27, 1998) [hereinafter 60 Minutes]
(quoting David Cash, Jr.'s response to questions about the brutal attack of a seven-
year-old child whom he chose not to "rescue").

3. See, e.g., Biggs, supra note 1, at 232 (suggesting that terrible human events that
result in the death of "vulnerable victim[s]" often ins pire legislation); Talk of the Na-
tion (National Public Radio broadcast, Oct. 1, 1998) (interview with law professor
Peter Aranella) (discussing the sexual assault and murder of Sherrice Iverson). For a
discussion of state legislation responding to popular moral outrage, see infra Part Ill.
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gled seven-year-old Sherrice Iverson in a restroom at the Primadonna
Resort and Casino in Primm, Nevada.4 Strohmeyer's best friend,
David Cash, Jr., observed Strohmeyer's initial assault of the child, but
did not attempt to intervene.5 Instead, he exited the restroom after
two minutes and waited for his friend in the casino. 6 Cash failed to
notify either the police or any casino employee of Strohmeyer's ac-
tions.7 Twenty-four minutes later, Strohmeyer emerged from the rest-
room.8 He told Cash that he had sexually assaulted and killed
Sherrice.9 The two boys gambled for a while longer and drove
home.' ° Later, Strohmeyer was arrested and prosecuted for his vi-
cious attack." To avoid a potential death sentence, Strohmeyer plead
guilty to kidnapping, sexual assault, and murder.' 2 A Las Vegas judge
then sentenced him to life in prison without parole.' 3

Despite the harsh punishment administered to Strohmeyer, Nevada
authorities never considered indicting Cash because he did not play an
active role in either the molestation or the murder. As a Las Vegas
Police Sergeant involved in the case lamented, "[t]here is no law re-
quiring citizens to report a crime... [or] to stop a crime.... There is
a moral obligation, but .. . people [are not arrested for] moral is-
sues."' 4 Not surprisingly, however, Sherrice Iverson's brutal mur-
der-a murder David Cash potentially could have prevented-
galvanized state and federal legislators to consider enacting such
laws.' 5

4. See John M. Glionna, Strohmeyer Partly Blames Others, Courts: Girl's Killer
Admits 'Monstrous' Deed, But Says Casinos, Internet, Cash Share Responsibility, L.A.
Times, Oct. 15, 1998, at Al. Sherrice's father, Leroy Iverson, took his daughter and
her older half-brother to the casino that evening. See id. Mr. Iverson, however, was
apparently gambling elsewhere in the casino when Strohmeyer assaulted and mur-
dered his daughter. See Patrick Rogers et al., Scot Free: Though He Might Have
Stopped a 7-Year-Old Girl's Murder, David Cash Gets on with His Life, Untouched by
the Law, People, Sept. 28, 1998, at 139, 141.

5. See Glionna, supra note 4. Cash maintains that he initially followed Stroh-
meyer and Sherrice into the restroom. See 60 Minutes, supra note 2. Strohmeyer
forced Sherrice into a stall and locked the door. See id. Cash entered the adjoining
stall and peered over the top. See id. He observed Strohmeyer restraining Sherrice
and holding his hand over her mouth in an attempt to muffle her screams. See id.
Cash tapped his friend on the head but received no response. See id.

6. See 60 Minutes, supra note 2.
7. See id.
8. See id.
9. See id.

10. See id.
11. See id.
12. See Glionna, supra note 4.
13. See id.
14. Rogers et al., supra note 4.
15. See Caren Benjamin, Lawyers Say Care Needed in Writing Good Samaritan

Laws, Las Vegas Rev.-J., Sept. 13, 1998, at 1B (describing the reaction by state and
federal legislators as a "national gag reflex over... [David Cash's] deadly inaction").
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The Sherrice Iverson Act,'6 the law proposed at the federal level,
was introduced in the Senate by Barbara Boxer of California and in
the House by Nick Lampson of Texas on September 9, 1998.17 The
Act proposed an amendment to the Child Abuse Prevention and
Treatment Act ("CAPTA")18 that required states to pass legislation
imposing a criminal penalty on witnesses to child sexual abuse who
failed to report the abuse. 9 States that chose not to implement such
laws would be ineligible for the federal funding CAPTA provides.20

Although the Act initially expired along with the 105th Congress, Sen-
ator Boxer reintroduced the bill on April 14, 1999.1

This Note argues against the implementation of the Sherrice Iver-
son Act. Undoubtedly, the proposition and re-introduction of the bill
indicates a well-intentioned commitment to addressing the inactive
bystander phenomenon. As critics of good samaritan laws have
pointed out, however, only legislation that develops out of systemic
problems can result in good public policy.2- Laws passed to express
disgust with one personz ' or to react to a single event, however, are
less likely to produce meaningful results because the incidence of
cases to which the law would apply fails to justify its enactment.2 4

While child abuse is a "tragedy of growing proportions"'  and thus,
arguably, a systemic problem, states already have mandatory child

16. S. 2452, 105th Cong. (1998).
17. See id.
18. See 42 U.S.C. §§ 5101-5106 (1994). The federal government first enacted the

Child Abuse Prevention and Treatment Act ("CAPTA") in 1974. See id. The Act
grants money to the states for the identification, prevention, and treatment of child
abuse. See id. § 5104(b)(1), amended by CAPTA Amendments of 1996, Pub. L No.
104-235, § 104, 110 Stat. 3063, 3066. A state's eligibility for such funding depends on
the statutory implementation of mandatory reporting of suspected or known child
abuse. See id. § 5106a(b)(1)(A). The statute must provide the reporter with immunity
from civil and criminal liability. See id. § 5106a(b)(1)(B). It must also provide for the
investigation of reports by the proper state authorities, and in the case of substanti-
ated reports, the statute must provide for the welfare of the abused children. See id.
§ 5106a(b)(2); see also Caroline T. Trost, Note, Chilling Child Abuse Reporting: Re-
thinking the CAPTA Amendments, 51 Vand. L Rev. 183, 207-08 (1998) (arguing that
CAPTA's 1996 amendments, including a "'good faith' immunity provision" and a
"new emphasis on assessment," will have a "chilling effect on child abuse reporting").

19. See S. 2452.
20. See id.
21. See S. 793, 106th Cong. (1999).
22. See Talk of the Nation, supra note 3 (interview with criminal defense attorney

Elizabeth Semil) ("[A] piece of legislation... must be in response ... to a systemic
problem.... [W]ith regard to people's failure to act in a situation such as the Sherrice
Iverson case, [it is unclear] that we have a system-wide problem.").

23. See Steve Chapman, Should Doing Nothing About a Crime Be a Crime?, Las
Vegas Rev.-J., Aug. 31, 1998, at 7B.

24. See A. D. Woozley, A Duty to Rescue: Some Thoughts on Criminal Liability,
69 Va. L. Rev. 1273, 1276 (1983).

25. Improving the Well-Being of Abused and Neglected Children: Hearings Before
the Senate Committee on Labor and Human Resources, 104th Cong. (1996) (statement
of Olivia A. Golden, Acting Asst. Secretary for Children and Families, U.S. Dep't of
Health and Human Servs.), available in 1996 WL 669985.
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abuse reporting statutes to deal with this crisis.26 Furthermore, the
futility of passing a duty to rescue or duty to report law is demon-
strated by the lack of convictions under eight different state statutes, 7

some of which have been on the books since the early 1970s, that are
similar to the law proposed by Senator Boxer and Representative
Lampson.

Part I of this Note explores the history and background of the "no
duty to rescue" rule,'2 both in tort and criminal law. This part sets
forth the traditional "no duty to rescue" rule, the reasons behind the
rule, a brief history of the rule's origins, and commentators' reactions
to the rule. Part II examines the gradual erosion of the "no duty to
rescue" rule. This part details some exceptions to the traditional rule,
including the special relationship exceptions, the physician good sa-
maritan laws, and the mandatory child abuse reporting statutes. Fi-
nally, this part analyzes the reasoning behind, and the criticism of,
these exceptions. Part III discusses the statutory abrogation of the
traditional rule evidenced by the good samaritan laws of eight states.
This part delineates the eight laws by breaking them into discernible
categories and discusses the legislative policies behind the laws. This
part also observes that the enactment of these statutes had little im-
pact. Part IV considers the implications of the erosion and statutory
abrogation of the traditional rule for the Sherrice Iverson Act. This
part concludes that the passage of the Sherrice Iverson Act would be
as futile as the passage of the eight state laws that impose similar
requirements.

I. THE HISTORY AND BACKGROUND OF THE

"No DUTY TO RESCUE" RULE

This part discusses the history and background of the traditional
rule. It presents the "no duty to rescue" rule, the justifications behind
the rule, and the rule's early development. This part also examines
the survival of the "no duty to rescue" rule despite relentless scholarly
attack.

A. The Traditional Rule and its Rationales

The traditional "no duty to rescue" rule is that "[t]he duty to pro-
tect against wrong is, generally speaking, and excepting certain inti-
mate relations in the nature of a trust, a moral obligation only, not

26. See infra Part II.A.2.b.
27. For a discussion of these eight statutes, see infra Part III.B.
28. The "no duty to rescue" rule is the term used to describe the phenomenon

whereby the law holds individuals responsible for only their actions, not for their fail-
ure to act. See Logarta v. Gustafson, 998 F. Supp. 998, 1001 (E.D. Wis. 1998) (citing
Restatement (Second) of Torts § 314 (1965) and various scholars in an effort to set
out a brief history of the rule's origins). Good samaritan laws effectively abrogate the
"no duty to rescue" rule.

[Vol. 673172
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recognized or enforced by law."'29 In other words, absent a special
relationship, an individual has no affirmative legal duty to rescue an-
other person in a perilous situation.3

c Furthermore, an individual has
neither an affirmative legal duty to report to the authorities that an-
other individual is in danger31 nor a duty to warn a potential victim of
danger.

3 2

Support for the traditional rule is found in the fact that the law has
historically drawn a sharp distinction between malfeasance (action)
and nonfeasance (inaction) in determining the existence of a duty.33

The importance of the distinction evolved from the common law.34

As one commentator has observed, "[the] government may put you in
jail for hurting someone, but not for declining to help someone." 3

The established defense of nonfeasance that justifies the law, there-
fore, "overrides the moral perceptions of the judges and the shared
attitudes of the community. 3 6

Because the common law imposed liability only for malfeasance, 37

statutes could impose punishment on individuals for the consequences
of their actions, but not for risks that they did not create and could not
control.38 Omissions or inaction could not give rise to liability be-
cause omissions, in and of themselves, do not cause harm.39 For in-

29. Buch v. Amory Mfg. Co., 44 A. 809, 811 (N.H 1898).
30. See id.; see also Restatement (Second) of Torts § 314 (1965) (setting forth the

basic tort law principle behind the traditional rule: "The fact that the actor realizes or
should realize that action on his part is necessary for another's aid or protection does
not of itself impose upon him a duty to take such action."); Wayne R. LaFave &
Austin W. Scott, Jr., Criminal Law 203 (2d ed. 1986) (justifying the traditional rule by
describing the corresponding criminal law principle behind it, namely, that "one has
no legal duty to aid another person in peril, even when that aid can be rendered
without danger or inconvenience to himself" (footnote omitted)).

31. See People v. Donelson, 359 N.E.2d 1225, 1227 (Ill. App. Ct. 1977) (observing
that no "case in any American jurisdiction directly hold[s] that a person commits an
offense by merely remaining silent as to the commission of an offense").

32. See Buch, 44 A. at 811.
33. See, e.g., W. Page Keeton et al., Prosser and Keeton on the Law of Torts § 56,

at 373 (5th ed. 1984) [hereinafter Prosser & Keeton] (arguing that the distinction af-
fects the imposition of a duty); Francis H. Bohlen, The Moral Duty to Aid Others as a
Basis of Tort Liability, 56 U. Pa. L. Rev. 217,219 (1908) (positing that the distinction
between action and inaction has a fundamental place in the common law).

34. See Bohlen, supra note 33, at 219; Weinrib, supra note 1, at 247.
35. Chapman, supra note 23; see also id. ("OJ Simpson's acquittal doesn't mean

we should scrap the jury system, and our inability to punish David Cash doesn't mean
we should abandon a fundamental principle of Anglo-Saxon legal systems."); infra
Part I.B. (discussing the arguments challenging the assumption that punishing some-
one for declining to help would require the abandonment of a fundamental principle
of the Anglo-Saxon system).

36. Weinrib, supra note 1, at 258.
37. See Heyman, supra note 1, at 675.
38. See Prosser & Keeton, supra note 33, § 56, at 374-75.
39. See Bohlen, supra note 33, at 220-21; John T. Pardun, Comment, Good Samar-

itan Laws: A Global Perspective, 20 Loy. L.A. Int'l & Comp. LU. 591, 603 (1998)
(citing Lawrence C. Wilson, The Defense of Others-Criminal Law and the Good
Samaritan, 33 McGill L.J. 756, 811 (1988)).

1999] 3173



FORDHAM LAW REVIEW

stance, liability in tort law is created when a defendant has a duty to
the plaintiff that the defendant breaches.4 ° If the defendant's breach
causes the plaintiff's harm, then the law imposes liability.41 Causation,
therefore, is a fundamental element of tort liability.42 In a situation
where an individual whose only "responsibility" for a plaintiff's injury
stems from the individual's choice not to rescue the plaintiff from a
dangerous situation, however, there is no causation, and therefore, no
liability under tort law.43

Besides the fact that a duty to rescue rule lacks causation, another
objection to the rule is that it represents an attempt at legislating mo-
rality. As one scholar has observed:

[A rule requiring rescue] would run counter to the liberal princi-
ples that inform our legal order....

[T]he proper function of law is to protect individual rights against
infringement. As long as a person refrains from injuring others, he
should be free to act as he wishes. It is inappropriate for the law to
require one person to act solely for the benefit of another.
Although there may be a moral obligation to aid others in distress,
the enforcement of moral precepts is beyond the legitimate prov-
ince of law.44

The merit of this objection rests on the proposition that, ideally, the
law serves a greater purpose than merely reflecting a community's
moral beliefs. 5

Further, a practical objection to a duty to rescue requirement is that
it is difficult, if not impossible, to enforce. Some of the inherent

40. See Prosser & Keeton, supra note 33, § 30, at 164-65.
41. See id. at 165.
42. See id.
43. See Richard A. Epstein, A Theory of Strict Liability, 2 J. Legal Stud. 151, 200-

01 (1973) (arguing that because the absence of causation results in immunity from
liability, one does not have a duty to alleviate danger that one did not cause). But see
John M. Adler, Relying Upon the Reasonableness of Strangers: Some Observations
About the Current State of Common Law Affirmative Duties to Aid or Protect Others,
1991 Wis. L. Rev. 867, 912-14 (arguing that the causation argument fails to justify the
"no duty to rescue" rule because none of the special relationship exceptions to the
rule require causation). For a discussion of these special relationship exceptions to
the rule, see infra Part II.A.

44. Heyman, supra note 1, at 676. Heyman asserts that libertarian writers such as
Richard Epstein, as well as others critical of liberalism's preoccupation with violations
of personal autonomy, articulate this objection to the "no duty to rescue" rule most
forcefully. See id. at 676 nn.11-12.

45. See id. at 676. Some who advocate for legislating morality, however, believe
that the power of good samaritan laws to articulate a community's attitude toward
misbehavior and to teach right and wrong sufficiently justifies the laws' enactment.
See Daniel B. Yeager, A Radical Community of Aid: A Rejoinder to Opponents of
Affirmative Duties to Help Strangers, 71 Wash. U. L.Q. 1, 56-58 (1993). To these advo-
cates, a good samaritan law might "reinforce and value the deeds of those who al-
ready practice the ethic involved, while encouraging the broader development of
similar behavior and attitudes." Mary Ann Glendon, Rights Talk: The Impoverish-
ment of Political Discourse 88 (1991).
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rescuers.' The statute imposes a duty only in cases of "easy rescue,"
and this case did not qualify as one.22' The bystanders, therefore,
breached no duty and the defendant's affirmative defense failed2

Even a duty to report would cause prosecutors problems with en-
forcement in the context of a Genovese-type situation23 Prosecutors
would need to determine which onlookers actually heard the victim's
screams, whether those onlookers who heard the screams knew that
the person screaming needed their assistance, whether assistance had
already been provided, and whether the onlookers' inaction was "a
conscious decision not to render aid," as opposed to inaction "based
on ... a desire for self-preservation" or an inability to determine the
source of the screaming.'

Additionally, in instances where bystanders fail to satisfy their stat-
utory duty to act, the fact that the prosecutor's "first priority would
always be to obtain convictions against the violent offenders" them-
selves presents further obstacles for good samaritan laws.' Because
these "bystanders would be critical witnesses"' 6 against these offend-
ers, "[t]he availability of 'objective' witnesses may be foreclosed if
they are threatened with a criminal prosecution of their own."' 7

Cases of group rescue are unusually complicated and costly, be-
cause they involve a determination of which individual actually owed
what duty.' For instance, under Minnesota's statute, it is unclear
whether the law imposes a duty even when others have already ren-

220. Id.
221. See id.
222. See id.
223. See id. Notably, if Kitty Genovese's murder had taken place in a state with a

good samaritan law imposing a duty to rescue (as contrasted with a duty to report),
the danger to a rescuer coming to her aid would have been far too great to warrant
the imposition of any statutory duty as well. See, e.g., Vt. Stat. Ann. tit. 12, § 519(a)
(1973) (requiring that a person render aid only "to the extent that [it] can be rendered
without danger or peril to himself").

224. Although one commentator's research revealed virtually no charges brought
by prosecutors under the duty to rescue laws of Vermont, Minnesota, Wisconsin, and
Rhode Island, it did confirm that prosecutors employed the duty to report statutes of
Rhode Island, Washington, Ohio, Massachusetts, and Florida. See, e.g., Yeager, supra
note 45, at 32 & n.153 (discussing an instance of use of the Ohio statute). Prosecutors
admitted, however, that the employment was limited. See id. at 35. A combination of
few incidents and an inability to identify the perpetrating offenders contributed to this
limitation. See id.; see also Wenik, supra note 53, at 1803 (arguing that the reporting
statutes of Ohio, Washington, and Massachusetts are "plagued with serious defects as
presently drafted" and observing that the Ohio statute's failure to adequately define
"knowledge" may result in an individual reporting a rumor). The number of convic-
tions under these reporting statutes remains negligible.

225. Biggs, supra note 1, at 236.
226. Yeager, supra note 45, at 35 n.162 (quoting a letter from Kitty-Ann van Door-

ninck, Admin. Deputy Office of Prosecuting Attorney, Pierce County Wash., to Ye-
ager (Apr. 3, 1992) (on file with Yeager)).

227. Id.
228. Id. (quoting a letter from Gilbert J. Nadeau, Jr., First Assistant District Attor-

ney for Bristol District, Mass., to Yeager (Nov. 13, 1991) (on file with Yeager)).

1999] 3197



FORDHAM LAW REVIEW

dered aid to the victim. In a group rescue situation similar to the New
Bedford case,229 whether a phone call to the police by one patron in
the bar would have suspended everyone else's duty to rescue is uncer-
tain. If Minnesota's statute, like Vermont's, would indeed suspend the
duty if another had already rendered aid, then what would happen if
the aid rendered by another was not "reasonable? '230 A bystander at
Big Dan's, relying on another patron's rescue attempt, might risk lia-
bility if that attempt was later considered to be less than reasonable.

Yet another explanation for the continued inactivity under the eight
good samaritan laws is that the special relationship exceptions to the
traditional "no duty to rescue" rule may render these laws superflu-
ous. In 1994, the Supreme Court of Wisconsin upheld the first convic-
tion of an inactive bystander under the state's eleven-year-old good
samaritan law.23' In January 1992, Karie LaPlante hosted a party at
her home. 2 During the course of the evening, one of her guests told
LaPlante that she planned to physically assault another guest at the
party. 3 When a fight finally broke out, seven of the party guests
brutally beat the victim while LaPlante and others watched.2 34 The
State charged and obtained a conviction against the defendant-party
host for failing to aid the victim and for failing to call others who
might have rendered aid.235 LaPlante challenged the constitutionality
of the statute and its application to her case.236 The court rejected
LaPlante's contention, observing that "[a] plain and reasonable read-
ing of the statute reveals that any person who knows that a crime is
being committed and knows that the victim is exposed to bodily harm

229. See Landes & Posner, supra note 67, at 96-97; Yeager, supra note 45, at 23
n.111; Pardun, supra note 39, at 605 ("The capital needed to investigate, arrest, and
adjudicate violators of these laws could reach exorbitant amounts.... [T]he resources
saved by not enacting Good Samaritan laws would result in the prosecution of offend-
ers of more serious crimes instead of violators of a general duty to assist."). Some
argue, however, that because incidents like Kitty Genovese's murder, which could
have potentially produced 38 defendants, are "quite unusual," focusing on the
problems of litigating mass-bystander situations is unnecessary. Silver, supra note 55,
at 432 n.59. To conclude that the incidents are "quite unusual," however, begs the
question of why good samaritan legislation is necessary in the first place.

230. See supra note 206.
231. See Silver, supra note 55, at 432-33 & n.61. Minnesota, Rhode Island, and

Vermont all require "reasonable assistance." See Minn. Stat. Ann. § 604A.01(1)
(Supp. 1999) (originally enacted as § 604.05 (1971); § 604.05(1) effective Aug. 1, 1983);
R.I. Gen. Laws § 11-56-1 (1994) (effective 1984); Vt. Stat. Ann. tit. 12, § 519(a) (1973)
(effective Mar. 22, 1968).

232. See State v. La Plante, 521 N.W.2d 448, 452 (Wis. 1994). Notably, La Plante is
also the state's most recent conviction under the statute.

233. See id. at 449.
234. See id.
235. See id. "[S]everal individuals who were at defendant's party witnessed defend-

ant standing idly by while victim was brutally beaten." Id. at 448. The fact that
LaPlante was not alone when she observed the fight is telling, for prosecutors charged
only LaPlante with a crime. See id. at 449.

236. See id.

3198 [Vol. 67
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must either call for a law enforcement officer, call for other assistance
or provide assistance to the victim. ' '2 7

Although the Wisconsin court convicted LaPlante under its good
samaritan law, the conviction was not necessarily based on the court's
belief that citizens should all behave as good samaritans or risk prose-
cution. Instead, the conviction may have rested on the court's sense
that a party host who creates a risk to her guests owes those guests a
duty. In other words, the nature of the special relationship (as recog-
nized by tort law) between the rescuer (LaPlante) and the victim (her
guest) may have warranted the imposition of a duty." s If this sense
was not the basis for the conviction, then presumably the prosecutors
would have charged, and the court would have convicted, all of the
people who observed the fight with a violation of Wisconsin's duty to
aid act," 9 rather than only the host.

Whether the lawmakers that enacted the eight good samaritan stat-
utes in their states were motivated by symbolism240 or by a genuine
belief that they could actually affect their citizens' behavior,24 it can-
not be denied that the laws have failed. Commentators often ask why
bystanders fail to intervene when they observe another human being
in trouble.24 2 Some argue that fear paralyzes them.243 Others contend

237. See id.
238. Id. at 451.
239. For a discussion of tort law's special relationship exceptions, see supra Part

II.A.1. Two sections of the Restatement (Second) of Torts may have influenced the
court's determination that LaPlante owed a duty to her guest: § 315, which imposes a
duty to control the conduct of a third person as to prevent him from causing physical
harm to another person if a special relationship exists between the actor and the third
person; and § 321, which imposes a duty on one who creates an unreasonable risk of
causing physical harm to another. See Restatement (Second) of Torts §§ 315, 321
(1965).

Similarly, in Tiedeman v. Morgan, 435 N.W.2d 86, 88 (Minn. 1989), the court relied
on a special relationship exception to the "no duty to rescue" rule, rather than impli-
cating the state's good samaritan law. The defendants in Tiedeman argued that the
immunity provision of Minnesota's good samaritan law applied to them in a situation
where they negligently failed to rescue a guest in their home. See id. at 88-89. The
court held that the statute was inapplicable to the defendants' case, however, because
a special relationship exception, not Minnesota's good samaritan law, imposed a duty
on the hosts to their guest. See iL at 88. The court recognized:

the existence of a common law duty of care for those who know or should
know of the needs of one in circumstances under their control ........
Based on both the meaning and the purpose of the Good Samaritan statute,
we conclude it does not apply to the pre-existing duty of care asserted here.

Id
Like La Plante, Tiedeman may suggest that in the rare case implicating a good

samaritan law, a court may rely on the special relationship exceptions as a basis for its
ruling.

240. See supra note 235 and accompanying text.
241. See supra note 211 and accompanying text.
242. See Franklin, supra note 85, at 58 ("iT]he legal requirement of rescue would,

in moments of hesitation, tip the balance toward the desired action. Some rescuers
might be moved initially by awareness of such a law."). A study indicates that if
people know a legal duty to aid another exists, they judge more harshly the failure to
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that bystanders free-ride on each other, each one assuming that the
other will render the aid.2 " Notwithstanding the various explana-
tions, people simply do not want to "get[ ] directly involved. 2 45

While good samaritan laws may purport to save lives and prevent inju-
ries,24 6 there is no evidence that they actually do so, nor that the "no
duty to rescue" rule hinders the good these laws might accomplish.
Therefore, as discussed below in part IV, if Congress passes the Sher-
rice Iverson Act, it will almost certainly prove to be as futile as previ-
ous attempts have been to legislate duties to report and rescue.

IV. THE SHERRICE IVERSON ACT: A FUTILE RESPONSE TO

BYSTANDER INDIFFERENCE

This part examines three reasons why the Sherrice Iverson Act is
destined to fail: the law would be strikingly similar to the eight good
samaritan statutes examined above, it would not have succeeded in
saving Sherrice Iverson's life, and the mandatory child abuse report-
ing statutes of all fifty states negate the need for such a bill.

A. Comparison to Dormant Good Samaritan Laws

The uselessness of the Sherrice Iverson Act can best be demon-
strated by comparison to the latent good samaritan statutes previously
examined. 47 Senator Boxer and Congressman Lampson's proposed
CAPTA amendment would require that any state accepting funding
for child abuse prevention must provide

an assurance in the form of a certification by the chief executive
officer of the State that the State has in effect and is enforcing a
State law providing for a criminal penalty on an individual 18 years
of age or older who fails to report to a State or local law enforce-
ment official that the individual has witnessed another individual in
the State engaging in sexual abuse of a child. 248

In her 1998 introduction to the Senate of the Sherrice Iverson Act,
Boxer explained that "[t]he details of these laws, including the penal-
ties imposed, are left to the states. The bill only requires people to
report the crimes they witness; it does not require them to intervene in

act. See id. at 58-59. If told that a duty does not exist, people regard the failure as
nothing more than distasteful. See id. at 59.

243. See Yeager, supra note 45, at 15-20.
244. See id. at 15-16.
245. See Biggs, supra note 1, at 234-35; Wenik, supra note 53, at 1788-89.
246. Bibb Latan6 & John M. Darley, Social Determinants of Bystander Intervention

in Emergencies, in Altruism and Helping Behavior: Social Psychological Studies of
Some Antecedents and Consequences 13, 14 (Jacqueline R. Macaulay & Leonard
Berkowitz eds., 1970) (exploring the psychology behind those that do not get involved
and concluding that "apathy," "indifference," and "unconcern" do not accurately de-
scribe their behavior).

247. See Silver, supra note 55, at 428.
248. See supra Part III.
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potentially dangerous situations."' 49 The Sherrice Iverson Act would
be, therefore, almost identical to the dormant good samaritan report-
ing statutes of Rhode Island and Washington, 0 and closely resemble
the good samaritan statutes of Florida and Massachusetts, states with
laws that impose duties to report sexual offenses. 5 1

The policies behind Boxer and Lampson's Act are also strikingly
similar to those of the eight state good samaritan laws. Boxer and
Lampson introduced the Sherrice Iverson Act in response to the pub-
lic outrage at David Cash, Jr.'s "deadly inaction."'  Lampson argued
that the Sherrice Iverson "case clearly indicates that there is a need to
pass this law." 3 Because crimes against children, according to Lamp-
son, are "on the rise, this type of legislation is more important than
ever before." 54 Further, in response to an assertion that he was at-
tempting to legislate morality, Lampson acknowledged the inherent
problems in a law that allows government to mandate that people
make "correct choices," 5 but suggested that it was the responsibility
of the government to step in when people refuse to do the right
thing. 5 6

As the analysis of the good samaritan laws enacted in eight states
demonstrated, however, there are many reasons as to why passing
such legislation at the federal level is not the proper response to Sher-
rice Iverson's death. The justifications offered by Boxer and Lampson
in support of the Sherrice Iverson Act are eerily similar to those of-
fered by advocates of the good samaritan statutes that were passed
over twenty-five years ago and have proven to be utterly useless.

249. S. 793, 106th Cong. § 2 (1999); S. 2452, 105th Cong. § 2 (1998). Currently, all
50 states have laws requiring certain individuals to report child abuse. See Trost, supra
note 18, at 194. The child abuse reporting law that would be imposed on the states by
the Sherrice Iverson amendment differs from the reporting laws presently imposed
because the federal amendment would require all individuals over eighteen to report.
Most reporting statutes require only certain professionals to report such as: physi-
cians, teachers, child-care workers, social workers, psychologists, etc. The Sherrice
Iverson Act also would differ from current reporting laws because it would impose a
mandatory criminal penalty, and it addresses child sexual abuse specifically.

250. See S. 2452 (statement of Senator Boxer). Boxer misstated the number of
states with such laws. See id. ("Only two states, Vermont and Minnesota, currently
have such 'good samaritan' laws."). There are actually eight states with such laws:
Vermont, Minnesota, Wisconsin, Washington, Rhode Island, Massachusetts, Florida,
and Ohio. For a discussion of these states' statutes, see supra Part III.

251. The Sherrice Iverson Act would be particularly similar to Washington's report-
ing statute. See Wash. Rev. Code Ann. § 9.69.100 (\Vest 1998) (1970).

252. See Fla. Stat. Ann. § 794.027 (West 1992 & Supp. 1999) (effective 1984); Mass.
Ann. Laws ch. 268, § 40 (Law Co-op. 1992) (effective 1983).

253. See supra note 15 and accompanying text.
254. New Bill Requires Reporting of Ser Crimes, Las Vegas Rev.-J., Sept. 10, 1998,

at 4A.
255. Id
256. Talk of the Nation, supra note 3.
257. See id- ("[I]f we can't grow up in our own lives, having the sense of right and

wrong... then I believe that we have to have government respond to it.").
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Rather than repeating mistakes of the past simply out of some sense
of justice, Congress should heed the lessons that these state statutes
have taught and refuse to implement the Act into law.

B. The Sherrice Iverson Act Would Not Have Saved
Sherrice Iverson

Not only would the Sherrice Iverson Act, if ultimately passed, likely
lie as dormant as the eight good samaritan laws have, it would have
failed to save the victim that inspired its passage. The Sherrice Iver-
son Act imposes a duty only on those who "witness" child sexual
abuse. 8 But it is unclear as to how much of Strohmeyer's assault of
Sherrice Iverson that Cash actually witnessed.2 9 Therefore, if Ne-
vada's legislature had already implemented a law like the Sherrice
Iverson Act When Sherrice was murdered, prosecutors still might have
struggled in trying to convict Cash of a crime. Presumably, Boxer and
Lampson drafted the Act to create a narrowly tailored law that did
not encroach too severely on an individual rescuer's personal free-
dom. The difficulty with doing so, however, is that the law as drafted
may not have reached even the behavior from which it was inspired.260

The fact that the Sherrice Iverson Act would not have saved the
seven-year-old girl in Nevada is not surprising. This is because "[e]ye
witnesses to sexual batteries are rare."'2 ' 1 Further, if one does, in fact,
witness a sexual battery, that person is usually prosecuted as a "code-
fendant or accessory."2 62 Therefore, the likelihood that the proposed
Sherrice Iverson Act will actually help curb child sexual abuse
through a requirement that the abuse be witnessed is quite slim.

C. Mandatory Child Abuse Statutes Negate the Need for the
Sherrice Iverson Act

Finally, the child abuse reporting statutes of the fifty states provide
abused children with a certain degree of protection that would obviate
the need for a good samaritan law aimed at the prevention of child
sexual abuse.263 Evidence exists that these statutes, though imper-

258. See supra Part III.
259. See supra note 249 and accompanying text.
260. See supra note 5 and accompanying text.
261. See supra notes 214-31 and accompanying text.
262. Yeager, supra note 45, at 35 n.162 (quoting letter from C. Marie King, Assis-

tant State Attorney, 6th Jud. Cir., Fla., to Yeager (Nov. 25, 1991) (on file with Ye-
ager)); Telephone Interview with Lawrence Bushing, Deputy Bureau Chief of the
Family Violence and Child Abuse Bureau of the New York County District Attor-
ney's Office, (Apr. 23, 1999) (concluding that witnesses to child sexual abuse are
"rare, but not unprecedented"). Because child sexual abuse occurs most frequently in
the home, such abuse is only "occasionally" witnessed. See id.

263. See Yeager, supra note 45, at 37 (quoting letter from C.W. Goodwin, Chief
Assistant State Attorney, 2nd Jud. Cir., Fla., to Yeager (Nov. 25, 1991) (on file with
Yeager)).
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fect,264 already help to curb child abuse.265 On the other hand, there
is little evidence that good samaritan laws deter people from commit-
ting crimes, aid in aborting crimes in the process of being committed,
or save victims from potential acts of violence.'

Implementation of the Sherrice Iverson Act would also create in-
creased confusion and difficulty in an already ambiguous field.
Although child sexual abuse "provokes society's strongest reac-
tion,' ' 267 defining the conduct remains as elusive as defining any other
kind of abuse.' s Therefore, without a clear definition of child sexual
abuse, recognizing that one has witnessed this kind of abuse is poten-
tially as difficult as concluding that one's suspicion merits reporting2 69

Further, commentators argue that statutes requiring everyone to re-
port abuse produce a "flood of unreliable reports.""7 0 Reports from
professionals, to whom the state mandatory child abuse reporting stat-
utes primarily address, are more likely to be substantiated than those
from ordinary citizens.2 7' Untrained individuals, with potentially no
knowledge about children, may encounter insurmountable difficulties
when forced to determine whether to report what they have
witnessed.

264. For a discussion of these reporting statutes, see supra Part II.A.2.b.
265. For a discussion of the problems inherent in the mandatory child abuse report-

ing statutes, see part II.C.
266. See Rosencrantz, supra note 102, at 341-42 (concluding that the increased

number of abused children brought to the attention of public authorities over a
twenty-nine-year period indicates the success of reporting statutes).

267. See supra Part III.D. In some circumstances, therefore, the statutes might pro-
vide even greater protection to children than the Sherrice Iverson Act would provide.
For instance, these laws ostensibly require strangers to the child to report not only
what they witnessed, but that to which they merely had knowledge. See, eg., Fla. Stat.
Ann. § 415.504 (West 1998 & Supp. 1999) (requiring that a reporter have knowledge
of or reasonable cause to suspect the abuse); Minn. Stat. Ann. § 626.556 (West 1983 &
Supp. 1999) (requiring reporter have knowledge of or reason to believe abuse exists).

268. Meriwether, supra note 95, at 159.
269. See id. at 154-60.
270. In questioning the constitutionality of the state's mandatory reporting statute,

Nevada's Supreme Court emphasized the importance of clear statutory definitions:
"Because a criminal penalty may be imposed on persons who fail to comply with the
reporting requirements of [this section], the terms of that statute must be clear
enough to inform those who are subject to the reporting provisions what conduct will
render them liable to a criminal sanction." Washoe County v. Sferrazza, 766 P.2d 896,
897 (Nev. 1988). The court concluded that the statute's requirement that an individ-
ual report suspected abuse "immediately"

vests in the prosecuting authorities unbridled discretion to determine
whether a report of suspected child abuse was made quickly enough to sat-
isfy the mandate of [this section. Therefore] a professional who ... sus-
pect[s] a child is being abused ... report[s] his suspicions only at great risk to
himself of prosecution for failing to make an "immediate" report. [This sec-
tion] fails to inform [mandated reporters] what conduct will render them
liable for criminal sanctions.

Id.
271. Vieth, supra note 95, at 156.
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CONCLUSION

The introduction of a federal good samaritan law to Congress in the
aftermath of Sherrice Iverson's death and Strohmeyer's trial was un-
doubtedly done with the best intentions. Barbara Boxer and Nicholas
Lampson's attempt to make a statement to the country that behavior
like David Cash, Jr.'s will not be tolerated is laudable. But history has
unequivocally proven that these laws do not actually affect a by-
stander's behavior or make it easier for prosecutors to charge that
bystander with a crime. In light of the dormancy of current good sa-
maritan legislation and the availability of child abuse reporting stat-
utes, the Sherrice Iverson Act will have no impact on the tragedies it
attempts to address and should not be signed into law.


