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COLLECTIVE REPRESENTATION FOR THE
DISADVANTAGED: VARIATIONS IN
PROBLEMS OF ACCOUNTABILITY

Ann Southworth*

INTRODUCTION

RITICS of civil rights and poverty lawyers sometimes suggest

that lawyers who venture away from individual representation to
pursue collective ends for disadvantaged clients risk betraying mem-
bers of the groups they purport to serve.! Inherent in collective work,
some say, is the opportunity and temptation for lawyers to gloss over
deep conflicts within represented groups and to substitute their own
understanding of the collective good for the client’s actual prefer-
ences.? This Article draws on an empirical study of civil rights and
poverty lawyers to identify variations in accountability problems that
lawyers confront in representing groups and to suggest that these
problems are much less pressing in some types of collective represen-
tation than in others. It examines structural factors that may help pre-
dict accountability problems in collective projects. Other scholars
have offered theoretical justifications for tailoring lawyers’ ethics to
the particular practice contexts in which lawyers work and the circum-
stances of their relationships with clients.> This Article presents em-

* Associate Professor of Law, Case Western Reserve University. Thanks to my
colleagues, Robert Lawry and Kevin McMunigal, whose fine questions about an ear-
lier draft deserve better answers than the ones provided here.

1. See Charles K. Rowley, The Right to Justice: The Political Economy of Legal
Services in the United States 246 (1992) (asserting that legal services for the poor
“should be orientated to individual clients, concerned with individual cases, and fo-
cused on the routine disorders of daily life” and should eschew all work directed to-
ward law reform); Marshall J. Breger, Accountability and the Adjudication of the
Public Interest, 8 Harv. J.L. & Pub. Pol’y 349, 353 (1985) (criticizing a view he attrib-
utes to some public interest lawyers: “[L]ook, we can’t expect client consent in a large
group case, whether it be a Rule 23 case or some other kind of group action. We can’t
expect to accommodate the needs and concerns of all the individuals we are repre-
senting . . . .”); see also Kenney Hegland, Beyond Enthusiasm and Commitment, 13
Ariz. L. Rev. 805, 811 (1971) (asserting that the attorney’s role “is to help others not
as interests, but as individuals™).

2. David Luban has described these as the “two distinct representation relations
at work in public interest law practice™ (1) the representation of groups by their
spokespersons in consultations with lawyers; and (2) lawyers’ representation of
groups in interactions with third parties. David Luban, Lawyers and Justice: An Ethi-
cal Study 344-45 (1988).

3. See, e.g., John Leubsdorf, Pluralizing the Client-Lawyer Relationship, 71 Cor-
nell L. Rev. 825, 841 (1992) (arguing for “a functional or balancing approach, in which
each situation, or small class of situations, would be separately considered in light of
the relevant interests and policies”); James Gray Pope, Tivo Faces, Tivo Ethics: Labor
Union Lawyers and the Emerging Doctrine of Entity Ethics, 68 Or. L. Rev. 1, 54
(1989) (asserting that lawyers for labor unions should adhere to different rules than
lawyers for corporations and endorsing a multi-factor test for determining the duties
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pirical support for such a differentiated approach with respect to
collective practice for disadvantaged clients.

Lawyers serving poor people have been attracted to collective ap-
proaches to stretch resources, to increase their clients’ leverage with
third-parties, and to help clients build alliances. Aggregating claims
sometimes increases access to the legal system for individuals who
otherwise would be unable to find representation.* Achieving sys-
temic change benefiting large numbers of people often is more effi-
cient than seeking redress for each of many aggrieved individuals.”
Moreover, claims that might alone seem trivial to a defendant or a
policymaker acquire greater significance when asserted on behalf of
groups.® In projects not involving litigation, groups sometimes can ob-
tain collective goods that they would be unable to secure individually.”
Helping groups of people form and sustain organizations and pursue
collective projects through those organizations enables disadvantaged
clients to achieve common ends and build political power.®

Collective representation takes various forms. A lawyer represent-
ing one person may pursue a precedent or an injunction affecting
many people. In such actions, the client is the individual, but the law-
yer may regard her work as directed toward social change for a con-
stituency.® Lawyers may represent individuals who together pursue a

of lawyers for different types of organizations); David B. Wilkins, Making Context
Count: Regulating Lawyers After Kaye, Scholer, 66 S. Cal. L. Rev. 1145, 1218-20
(1993) (arguing in favor of “middle-level” rules that take into account differences
among lawyers and the contexts in which they practice).

4. See Marie A. Failinger & Larry May, Litigating Against Poverty: Legal Serv-
ices and Group Representation, 45 Ohio St. L.J. 1, 28 (1984); Bryant G. Garth, Con-
flict and Dissent in Class Actions: A Suggested Perspective, 77 Nw. U.L. Rev. 492, 526
(1982); Stephen C. Yeazell, From Group Litigation to Class Action: Part II: Interest,
Class, and Representation, 27 UCLA L. Rev. 1067, 1089 (1980) [hereinafter Yeazell,
From Group Litigation].

5. See Deborah L. Rhode, Class Conflicts in Class Actions, 34 Stan. L. Rev. 1183,
1186 (1982).

6. See John T. Holmstrem, Comment, Allocation of Initial Notice Costs Under
Federal Rule 23(c)(2), 1973 U. Ill. L.F. 723, 723-24.

7. See Mancur Olson, Jr., The Logic of Collective Action: Public Goods and the
Theory of Groups 7 (1965).

8. See Stephen Ellmann, Client-Centeredness Multiplied: Individual Autonomy
and Collective Mobilization in Public Interest Lawyers’ Representation of Groups, 78
Va. L. Rev. 1103, 1106 (1992) (“The success of [legal] strategies . . . may depend on
the extent to which [public interest lawyers] empower clients outside as well as inside
the courts, and so may hinge on the degree to which they transform this multiplicity of
people into a group.”); Alan W. Houseman, Community Group Action: Legal Serv-
ices, Poor People and Community Groups, 19 Clearinghouse Rev. 392, 400 (1985)
(“[N]ew relationships must be forged with poor people’s groups—both existing
groups and those that are newly emerging.”); Stephen Wexler, Practicing Law for
Poor People, 79 Yale L.J. 1049, 1053 (1970) (“[T]he lawyer must seek to strengthen
existing organizations of poor people and to help poor people start organizations
where none exist.”).

9. See Hegland, supra note 1, at 806 (“[Tlhe public interest practitioner, to in-
crease his effectiveness, attempts to assert generalized interests rather than specific
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common objective in litigation or legislative advocacy without identi-
fying themselves as a group for any other purpose. Clients and their
lawyers may seek remedies on behalf of a plaintiff class. Groups also
may form organizations which themselves launch projects, including
litigation, on behalf of the organization itself or its members.!°
Lawyers in all types of collective representation face ethical dilem-
mas regarding their clients’ identities and conflicts within the groups
they represent,!’ but civil rights and poverty lawyers’ ethical predica-
ments in collective practice have received particularly critical scru-
tiny.’? When public interest lawyers pursue law reform litigation on
behalf of individuals, do they owe exclusive fealty to the individual
client or may they properly seek to benefit third parties as well?'3 If
lawyers seek to represent a constituency or a cause rather than just an

interests.”); Kevin C. McMunigal, Of Causes and Clients: Tivo Tales of Roe v. Wade,
47 Hastings L.J. 779, 783 (1996) (describing how the lawyer who represented Jane
Roe in Roe v. Wade regarded herself as a representative of a large constituency of
American women); Stephen C. Yeazell, Collective Litigation as Collective Action, 1989
U. Il L. Rev. 43, 55 [hereinafter Yeazell, Collective Litigation] (asserting that “[e]ven
when the NAACP’s litigation did not take the form of class actions, the organization
served less the interest of particular black plaintiffs than those of black Americans
generally™); cf. John P. Dawson, Lawyers and Involuntary Clients in Public Interest
Litigation, 88 Harv. L. Rev. 849, 888-907 (1975) (challenging the practice of awarding
attorneys’ fees in public interest litigation where the award is based on the rationale
that members of the public, rather than the individual clients, are the beneficiaries).

10. An organization may represent itself in an organization qua organization suit
or it may represent its members in an organizational representation or associational
standing suit, in which the organization stands in the shoes of its members. See Dale
Gronemeier, From Net to Sword: Organizational Representatives Litigating Their
Members’ Claims, 1974 U. Ill. L.F. 663, 663-64.

11. For scholarship examining such confiicts in corporate practice, see generally
Charles A. Wolfram, Modern Legal Ethics § 8.3, at 421-28 (1986); Ralph Jonas, Who
Is the Client?: The Corporate Lawyer’s Dilemma, 39 Hastings L.J. 617 (1988); Stanley
A. Kaplan, Some Ruminations on the Role of Counsel for a Corporation, 56 Notre
Dame L. Rev. 873 (1980); and George D. Reycraft, Conflicts of Interest and Effective
Representation: The Dilemma of Corporate Counsel, 39 Hastings L.J. 605 (1988). For
an analysis of conflicts in the representation of unions, see generally Pope, stupra note
3.

12. The most influential of these was Derrick Bell’s critique of the NAACP’s role
in desegregation litigation and its response to conflicts among black parents in the
plaintiff classes about how to improve educational opportunity for their children. Der-
rick A. Bell, Ir., Serving Tivo Masters: Integration Ideals and Client Interests in School
Desegregation Litigation, 85 Yale L.J. 470 (1976). For other examples of articles high-
lighting problems of conflicts and lawyer accountability in public interest representa-
tion, see generally Breger, supra note 1; Garth, supra note 4; Hegland, supra note 1;
and Rhode, supra note 5.

For an argument that conflicts in groups of disadvantaged individuals have received
far more critical attention than conflicts within corporate entities, see William H. Si-
mon, The Dark Secret of Progressive Lawyering: A Comment on Poverty Law Schol-
arship in the Post-Modern, Post-Reagan Era, 48 U. Miami L. Rev. 1099, 1103-04, 1114
(1994) [hereinafter Simon, Progressive Lawyering].

13. See Jerold Auerbach, Unequal Justice: Lawyers and Social Change in Modern
America 267-69 (1976) (describing how civil rights lawyers wrestled with “whether
their client was, as traditional professional precepis dictated, a solitary party to a dis-
crete case—or . . . a cause larger than any client”); Breger, supra note 1, at 349 (as-
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individual client, who speaks for that constituency or cause? How
should conflicts between the individual and the constituency, or within
that constituency, be resolved?'* When law reform litigation produces
precedents affecting persons who are not parties, does the lawyer owe
any duty to those affected nonparties?’> When asked to represent a
group, how should a lawyer discern the interests and preferences of
that group when it lacks formal decisionmaking procedures?'® In in-
junctive class actions, how should the lawyer discern the interests of
class members!” and how should she respond to conflicts within the
class?®

Current ethics doctrine does not adequately address how lawyers
should manage these issues of client autonomy and conflicts of inter-
ests in representing groups. Most provisions of the Model Rules of
Professional Conduct and the Model Code of Professional Responsi-
bility simply assume that the client is an individual. The rules of ethics
require loyalty to individual clients and prohibit lawyers from allowing
other interests, including their own, to interfere with their duties to
those individuals.” A lawyer may represent multiple individuals if

serting that in public interest practice “it is the attorney’s understanding of an
ideological cause or his position that becomes his client”).

14. See McMunigal, supra note 9, at 800-01 (criticizing Jane Roe’s lawyer’s pursuit
of abortion rights for women at the expense of her client’s interest in obtaining an
abortion).

15. See Failinger & May, supra note 4, at 29 (stating that “the precedential impact
of an individual lawsuit may affect the interests of other poor persons who are not
heard in the suit” and that overly narrow definitions of the plaintiff class “may ex-
clude participation of people who have legitimate interests in the outcome of the
suit”); Garth, supra note 4, at 499-500 (asserting that the accountability problems in
class actions also plague individual actions in which plaintiffs seek broad injunctive
relief); William B. Rubenstein, Divided We Litigate: Addressing Disputes Among
Group Members and Lawyers in Civil Rights Campaigns, 106 Yale L.J. 1623, 1625
(1997) (arguing that “our rules of civil procedure and professional ethics promote
individualist decisionmaking, even where the consequences of litigative decisions af-
fect entire groups of people™); see also Rhode, supra note 5, at 1195-97 (noting that
those who disagree with a remedial request may be better off if the claim proceeds as
a class action rather than an individual claim because they will receive slightly better
opportunities for notice and participation).

16. See Ellmann, supra note 8, at 1110-11.

17. See Bell, supra note 12, at 470-72; Rhode, supra note 5, at 1232-42; Yeazell,
From Group Litigation, supra note 4, at 1115-16; see also Luban, supra note 2, at 341-
57 (arguing that lawyers are obliged to resort to their own values when clients’ wishes
are impossible to discern, either because the class is too large, because class members
are not mobilized and informed, or because the project affects future generations’
interests).

18. See Wolfram, supra note 11, § 8.14, at 492-93; Rhode, supra note 5, at 1183-86;
Yeazell, Collective Litigation, supra note 9, at 43.

19. Rule 1.7(b) of the Model Rules of Professional Conduct provides:

(b) A lawyer shall not represent a client if the representation of that client
may be materially limited by the lawyer’s responsibilities to another client or
to a third person, or by the lawyer’s own interests, unless:
(1) the lawyer reasonably believes the representation will not be ad-
versely affected; and
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she reasonably believes that the representation of those individuals
will not be adversely affected and the clients consent to her represent-
ing them all,?° but the clients in such representation remain the indi-
viduals rather than the group and the rules generally discourage joint
representation.?? The rules allow lawyers to represent individuals
with conflicting interests as an intermediary only in certain narrow
circumstances.”> Where the client is an organization, the Model Rules
of Professional Conduct, adopted by most states, squeeze organiza-
tions into the individual representation model by adopting the “entity
theory” of representation,” whereby lawyers are to treat the entity,
rather than any of its particular members or constituencies, as the cli-
ent.?* Under this approach, lawyers generally look to the officers of
an organization for guidance about the client’s interests and wishes.?

(2) the client consents after consultation . . ..
Model Rules of Professional Conduct Rule 1.7(b) (1998). The American Bar Associ-
ation’s Model Code of Professional Responsibility provides: “Neither [a lawyer's]
personal interests, the interests of other clients, nor the desires of third persons should
be permitted to dilute his loyalty to his client.” Model Code of Professional Responsi-
bility EC 5-1 (1980). The Model Code also provides that “the authority to make deci-
sions is exclusively that of the client and, if made within the framework of the law,
such decisions are binding on his lawyer.” Id. EC 7-7.

20. See Model Code of Professional Responsibility DR 5-105(c); Model Rules of
Professional Conduct Rule 1.7. For a comprehensive discussion of the loyalty and
confidentiality provisions that apply to the representation of several individuals, see
Ellmann, supra note 8, at 1113-15.

21. See ABA Comm. on Professional Ethics and Grievances, Formal Op. 224
(1941); ABA Comm. on Professional Ethics and Grievances, Formal Op. 40 (1931);
supra notes 19-20.

22. The rules allow a lawyer to represent groups of individuals with conflicting
interests as an “intermediary” if the lawyer has each client’s consent and if she rea-
sonably believes that

the matter can be resolved on terms compatible with the clients’ best inter-

ests, that each client will be able to make adequately informed decisions in

the matter and that there is little risk of material prejudice to the interests of

any of the clients if the contemplated resolution is unsuccessful.
Model Rules of Professional Conduct Rule 2.2(a)(2). For a discussion of the many
ambiguities in Model Rule 2.2, see John S. Dzienkowski, Lawyers as Intermediaries:
The Representation of Multiple Clients in the Modern Legal Profession, 1992 U. 1ll. L.
Rev. 741, 741-48.

23. See Wolfram, supra note 11, § 13.7, at 735 (“The entity-as-clicnt concept of
corporate representation can be understood as an attempt to fit corporate clients into
molds originally cast for individual clients.”).

24. See Geoffrey C. Hazard, Jr. & W. William Hodes, The Law of Lawyering: A
Handbook on the Model Rules of Professional Conduct § 1.13:102, at 387 (2d ed.
1995) (“The basic precept of Rule 1.13 is that a lawyer representing an entity client
does not thereby (and without more) become the lawyer for any of the entity’s mem-
bers, agents, officers, or other ‘constituents,’ as they are referred to in the rule; the
lawyer instead represents the entity itself.”).

25. See Leubsdorf, supra note 3, at 827-28.



2454 FORDHAM LAW REVIEW [Vol. 67

The Model Rules do not differentiate among types of organizations,*¢
and they hardly even mention class actions.?’

This Article argues for an approach to defining lawyers’ ethical obli-
gations when representing groups that recognizes differences, not only
between individual and collective representation, but also among dif-
ferent types of collective representation. Although there may be cer-
tain common benefits in all forms of collective representation, these
types of lawyering differ in important respects—particularly in terms
of lawyers’ power vis-a-vis clients, the reliability of the decisionmak-
ing methods employed by groups, and members’ opportunities to exit.
While injunctive class action litigation almost always raises difficult
problems of accountability,?® and while law reform litigation on behalf
of individuals frequently does as well,*® these issues are far less promi-
nent in the representation of organizations whose internal governance
structures generate decisions on behalf of the group. The more indi-
vidual clients are able to hold accountable the groups in which they
participate and the lawyers who represent them, the less we need to
worry about lawyers’ power to suppress conflict and to speak for those
groups.

This Article also urges attention to attractive aspects of lawyers’
roles in building institutions serving disadvantaged people and cau-
tions against treating all collective work as threatening to individual
client autonomy. In this study, lawyering for organizations was more
common than class action litigation, and lawyers for organizations
generally said that their clients participated more actively in setting
goals and strategy than did clients who were individuals or plaintiff
classes. Lawyers who represented organizations also often reported
that they facilitated the groups’ organizing efforts and improved orga-

26. The Comment to Model Rule 1.13 states that “[t]he duties defined in this
Comment apply equally to unincorporated associations.” Model Rules of Professional
Conduct Rule 1.13 cmt. Some influential commentators have concluded that the term
“organization” includes even very informal groups who come together only for the
purpose of pursuing a lawsuit. See Hazard & Hodes, supra note 24, § 1.13:203, at 407.

27. For a few unenlightening references, see Model Code of Professional Respon-
sibility DR 2-104(A)(5); and Model Rules of Professional Conduct Rule 7.2 cmt.
Similarly, Rule 23 of the Federal Rules of Civil Procedure does not offer much gui-
dance. It requires that “the claims or defenses of the representative parties” be “typi-
cal” of those of the class, and that the “representative parties will fairly and
adequately protect the interests of the class.” Fed. R. Civ. P. 23(a)(3), (4).

28. Some have argued that the representativeness problems in injunctive class ac-
tions are inescapable. See, e.g., Rhode, supra note 5, at 1242-43 (“[T]he problem of
class action conflicts is . . . to a considerable extent, intractable.”).

29. For arguments that law reform litigation on behalf of individuals is often prob-
lematic, see Breger, supra note 1, at 349 (“[I]n many instances in public interest law
cases, the client is more fictional than real. . . . In those instances, there are no con-
straints on an attorney’s behavior except those which he chooses to impose upon him-
self.”); Rubenstein, supra note 15, at 1645-46 (criticizing as incoherent our
individualistic civil litigation model, which allows any individual to pursue law reform
litigation on behalf of herself alone while at the same time binding all similarly situ-
ated individuals to a particular legal position through the doctrine of stare decisis).
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This Article acknowledges inevitable problems of representative-
ness and conflicts in certain types of collective representation of poor
people while also advocating that we hold lawyers responsibie for dis-
cerning conflicts and for responding to them. As Simon has observed,
the premise that lawyers should respect individual autonomy can be
useful in “inhibit[ing] the lawyer’s instinct toward arrogance or pater-
nalism.”®! Moreover, much of what lawyers do on behalf of groups of
poor people involves no significant conflicts. As Simon acknowledges
and as the data in this study illustrate, many collective projects are
largely voluntary.®> Even if many large organizations, including many
national unions, cannot support themselves without using coercion or
sanction to maintain organizational discipline,” lawyers who repre-
sent smaller organizations with well-defined decisionmaking struc-
tures and easy means of exit generally need not engage in coercive
tactics. Implementing the decisions of the organization often simply
means deferring to the choices of individuals to submit to the deci-
sions of the group.®* In projects involving the “moral and practical
problems” that Simon identifies with collective practice, such as law
reform on behalf of individuals, class actions, the representation of
large unions, and work on behalf of nascent client groups whose inter-
nal governing procedures are not yet defined, lawyers should be ac-
countable for the balance they strike between individuals and groups
and between different constituencies within the group. Asking law-
yers to attempt both to respect individuals’ choices to make connec-
tions by participating in groups and to seek to “limit the intrusions on
individual autonomy that group interactions generate”®* need not dis-
courage lawyers from pursuing collective work for poor people so
long as the standards we set are reasonable.

The bar has rationalized loyalty to established organizations by treating the
organizations as persons entitled to personal care and trust. It has rational-
ized opposition to collective action by the disadvantaged by treating each
participant as an isolated individual with personal interests which would be
betrayed by any effort to achieve power by joining with others.
William H. Simon, Homo Psychologicus: Notes on a New Legal Formalism, 32 Stan.
L. Rev. 487, 503 (1980); cf. Leubsdorf, supra note 3, at 826 (“Referring to large orga-
nizations as ‘the client’ and ‘the lawyer’ enables the speaker to cast over them the aura
of personal rights and personal service that traditionally accompanies the troubled
client seeking help from a trusted lawyer.”).

91. Simon, Progressive Lawyering, supra note 12, at 1107.

92. Id. at 1111 (“It may be, as some post-modernists have suggested, that the na-
ture of progressive political activism is changing in ways that make the traditional
preoccupations of coercion and incentives obsolete.” (citing Pauline Marie Rosenau,
Post-Modernism and the Social Sciences 144-55 (1992))).

93. See Richard Lempest & Joseph Sanders, Law and Social Science 339-47
(1986); Olson, supra note 7, at 9-16.

94. See id. at 33-34 (concluding that “certain small groups can provide themselves
with collective goods without relying on coercion or any positive inducements apart
from the collective good itself”).

95. Ellmann, supra note 8, at 1107.
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Requiring lawyers to be accountable to clients and to respond to
conflicts within groups may require different approaches for different
types of collective representation, because the opportunities, pres-
sures, and constraints of these various types of practice vary signifi-
cantly. This study illustrates that, even within civil rights and poverty
practice, groups differ substantially in their accountability to their own
members and in their lawyers’ power with respect to the groups. In
law reform work on behalf of individuals, clients often have little lev-
erage with lawyers who wish to pursue the cause at the expense of the
client.”® Moreover, the constituencies on behalf of whom lawyers
seek to change the law generally have no way of registering their pref-
erences because they lack any formal relationship with the lawyer.9’
In large injunctive class action litigation, the absence of formal mecha-
nisms for discerning the preferences of class members and the inade-
quacy of current procedures for protecting the interests of dissenters
give lawyers enormous power and responsibility to define the client’s
interests and to set strategy. As one lawyer in my sample observed,
“It’s very easy to . .. lose touch with your clients, and then you be-
come your client. . . . [I]t’s very easy to fall into this practice of not
talking to clients and then just making all the decisions for clients.”?
Lawyers who represent groups that are just taking shape and selecting
methods for making decisions engage in a delicate task, because these
clients often depend heavily on their lawyers’ advice® and because
such fledgling organizations may be vulnerable to hijacking by willful
leaders.!® Lawyers who represent groups whose decisionmaking
structures give real voice to their members’ deliberations and gui-
dance to their lawyers about how to implement their collective pur-
poses have less opportunity and justification for substituting their own
goals and strategies. Even when those processes are not perfectly
democratic, decisions generated by those procedures generally reflect
arrangements agreed upon by participants in the group.!°!

96. See supra notes 54-56 and accompanying text; see also Breger, supra note 1, at
349 (stating that in law reform work on behalf of disadvantaged individuals, “therc
are no constraints on an attorney’s behavior except those which he chooses to imposc
upon himself”).

97. See Hegland, supra note 1, at 805-06; McMunigal, supra note 9, at 805-19.

98. Interview 48.

99. Ellman writes:

The lawyer should, I suggest, be particularly protective of the autonomy of
individual members when the lawyer herself brought their group into exist-
ence. . .. [T]he danger that a skilled and sympathetic professional may even
inadvertently push people into associations they would not otherwise have
accepted puts the lawyer who gave such advice under a duty to monitor its
results.

Ellmann, supra note 8, at 1134 n.87.

100. See id. at 1151 (noting that the lawyer for an inchoate group must ensure that
he does not become “the ally of leaders who are usurping power over their members”
(citation omitted)).

101. See supra notes 58-59 and accompanying text.
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In recent years, a number of different commentators have urged
that lawyers’ ethics should take into account differences in the con-
texts in which lawyers practice.!92 This Article suggests that any move
toward clarifying lawyers’ obligations in collective practice should
take into account structural differences in various types of collective
representation. With respect to another set of ethical issues—external
questions about how lawyers should balance their responsibilities to
clients against their responsibilities to third parties and the public—
William Simon advocates a model of ethics according to which lawyers
“attempt to reconcile the conflicting legal values implicated directly in
the client’s claim or goal.”'®® One of the variables he asks lawyers to
consider is whether procedural mechanisms available for evaluating
the client’s proposed course of conduct are reliable: *[T]he more reli-
able the relevant procedures and institutions, the less direct responsi-
bility the lawyer need assume for the substantive justice of the
resolution; the less reliable the procedures and institutions, the more
direct responsibility she need assume for substantive justice.”'™ Ap-
plying a similar criterion to an internal question about lawyer account-
ability—how to assess the client’s interest and how to balance the
interests of conflicting constituencies within the group—Ilawyers’ eth-
ics should consider the reliability of the procedures by which decisions
will be made for the group, or in the case of formal organizations, for
the natural persons who are the group’s beneficiaries.!® The more
reliable the decisionmaking structures and opportunities for exit by
individual members, the less direct responsibility the lawyer should
bear for discerning the interests and preferences of the group’s mem-
bers and responding to evidence of dissent within the group.!®®

Applying this framework to the types of collective representation
illustrated in this study yields the following basic guidelines for assess-
ing clients’ interests and resolving conflicts. Lawyers representing in-
dividuals in law reform litigation should be permitted to represent
individuals whose interests and preferences coincide with their own

102. See supra note 3 and accompanying text.

103. William H. Simon, Ethical Discretion in Lawyering, 101 Harv. L. Rev. 1083,
1096 (1988).

104. Id. at 1097-98.

105. Pope asserts that labor unions are fundamentally different from corporations
in this sense. While shareholders in corporation doctrine are treated as the natural
persons who are the beneficiaries of corporate functions, union members are the nat-
ural persons for whom unions conduct their activities. Pope argues, therefore, that
the entity doctrine should not govern all conflicts within the organization, particularly
union members’ disputes with union management. Pope, supra note 3, at 52-55.

106. Pope has applied a similar framework in concluding that, while union leaders
generally may be counted on to represent their members’ interests in disputes with
third parties, union lawyers may not always defer to union officials in disputes be-
tween unions and their members. He notes that union members, unlike corporate
shareholders who can easily express their disapproval of management policies by sell-
ing their shares, often cannot escape the union’s influence or their obligations to pay
dues without abandoning their jobs. Id. at 29-30.
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law reform commitments, but they generally should serve their clients’
ends at the expense of law reform if those purposes diverge,!°” and
they should not purport to represent the constituency of affected per-
sons, who have no recourse against the lawyer. In class actions, law-
yers should exercise ethical sensitivity in discharging their largely
unconstrained role as class counsel.'® They should attempt to under-
stand and to represent the interests of the members of the class and be
attentive to conflicts within the class.'?® Lawyers representing organi-
zations whose decisionmaking structures are well-defined and from
which members can easily exit generally may defer to decisions gener-
ated by those processes,!1? except where they believe that those who

107. Several lawyers in this study acknowledged that they had faced conflicts be-
tween their own law reform commitments and their clients’ preferences, but all of
those who indicated that they had such conflicts said that they resolved the conflict in
favor of the client. See, e.g., Interview 32,1 (lawyer who sued police for refusing to
protect an African-American family who had moved into a hostile white neighbor-
hood was disappointed when the family chose to move rather than to fight, but the
lawyer deferred to the family’s judgment that their children’s safety should take prior-
ity over the fair housing principle); Interview 32,2 (lawyer who represented a plaintiff
in a lending discrimination case said that “a sore point” between his client and him
had been his client’s decision to seek only money damages and no broader relief from
the defendant bank); Interview 54,2 (lawyer was disappointed when his client chose to
accept a monetary settlement because he thought they would win at trial).

McMunigal has argued that requiring the lawyer to defer to the client whenever the
client’s interest and law reform goals diverge demands more than we can reasonably
expect of cause lawyers. McMunigal, supra note 9, at 815-16. McMunigal advocates
allowing lawyers to negotiate with clients to pursue law reform objectives at the cli-
ent’s expense, so long as the lawyer adequately discloses the choice to the client and
the client consents to proceed on those terms. Id. at 817-18. He argues that the public
dimension of law—*“the generation of precedent, development of the law, and the
application of public values in resolving disputes”—is in some respects analogous to
the advancement of medical research. Id. at 816 (citation omitted). Even if client and
patient interests generally should take precedence over collective goals in legal and
medical practice, clients and patients should be able to choose whether or not to allow
their cases to be used for collective purposes. See id.

108. Bell has argued that civil rights lawyers must “come to realize that the special
status accorded them by the courts and the bar demands in return an extraordinary
display of ethical sensitivity and self-restraint.” Bell, supra note 12, at 505.

109. David Luban has persuasively argued that problems of class conflicts “require
the lawyer to be as representative as it is possible to be.” Luban, supra note 2, at 356.
For arguments specifying how lawyers might discern conflicts and how courts should
respond to them, see Lawrence M. Grosberg, Class Actions and Client-Centered Deci-
sionmaking, 40 Syracuse L. Rev. 709, 714 (1989) (arguing that “because . . . no indi-
vidual client . . . can determine the course of a class action, it is doubly important that
a class lawyer reach out to a sampling of class members to ascertain its views and
feelings on a variety of non-legal considerations about which only clients should voice
opinions”); Rhode, supra note 5, at 1255-56 (suggesting that we liberalize intervention
procedures in institutional reform litigation).

110. I agree with Stephen Ellmann that most of the groups with which lawyers will
interact in civil rights and poverty work will accept democratic values. Ellmann, supra
note 8, at 1133. That conclusion, however, is not essential to this analysis. Individuals
often choose to join organizations in which their opinions are not highly valued. So
long as individuals who join such organizations have real opportunities to exit, law-
yers may represent these organizations without trampling on individual autonomy.
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speak for the organization are abusing the trust of the organization’s
intended beneficiaries.!’! Organizations of poor people, no less than
corporations, generally should benefit from the presumption that the
entity, rather than its individual members, is the client.!'? In groups
without any formal decisionmaking apparatus, lawyers should help cli-
ents develop democratic processes for generating decisions.!!*

This focus on the structure of relationships between lawyers and
groups and between groups and their members in civil rights and pov-
erty practice highlights how organizations sometimes can function as
mediating institutions through which lawyers facilitate collective ac-
tion without attempting to define clients’ interests.!!* Scholars have
written extensively during recent years about the virtues of voluntary
organizations. Commentators from both the left and the right em-
brace community organizations as vehicles for delivering social serv-
ices and structuring civic life.l’> A large body of recent research
suggests that participation in local organizations powerfully improves
communities’ prospects for bettering schools, reducing crime, and pro-
moting economic development.!’® Proponents of organizations also
applaud the ways in which collective processes shape individual par-
ticipants’ perceptions of their own interests and distill them through
the lens of collective goals.!”

111. This is the general approach set forth in Model Rule 1.13. This rule, however,
does not go far enough in protecting the organization against abuses by management.
When the lawyer believes that management is engaged in self-dealing at the corpora-
tion’s expense, Rule 1.13 requires the lawyer to “refer [the] matter to higher author-
ity” in the organization. Model Rules of Professional Conduct Rule 1.13 cmt. (1998).
If the board ratifies the misconduct, however, then the lawyer’s only recourse is to
resign without disclosing the misconduct. For strongly critical analyses of this resolu-
tion, see Gillers, supra note 88, at 297-305; James R. McCall, The Corporation as
Client: Problems, Perspectives, and Partial Solutions, 39 Hastings LJ. 623, 637-39
(1988).

112. For an argument that building and maintaining organizations is more difficult
for relatively powerless people than for the more powerful, see Claus Offe, Disorga-
nized Capitalism 170-220 (John Keane ed., 1985).

113. See Ellmann, supra note 8, at 1116-18.

114. Stephen Wexler made this point almost 30 years ago: “[The lawyer] can be
another hook on which poor people depend, or he can help the poor build something
which rests upon themselves—something which cannot be taken away and which will
not leave until all of them leave.” Wexler, supra note 8, at 1053-54.

115. See Peter L. Berger & Richard J. Neuhaus, To Empower People: The Role of
Mediating Structures in Public Policy 34-40 (1977); Sara M. Evans & Harry C. Boyte,
Free Spaces: The Sources of Democratic Change in America 184-87 (1992); Robert
Fisher, Let the People Decide: Neighborhood Organizing in America 153-66 (1934).

116. See Robert Putnam, Bowling Alone: America’s Declining Social Capital, 6 J.
Democracy 65, 66-67 (1995).

117. Cf. Frank Michelman, Law’s Republic, 97 Yale L.J. 1493, 1503 (1988) (*In the
strongest versions of republicanism, . . . [p]olitical engagement is considered a positive
human good because the self is understood as partially constituted by, or as coming to
itself through, such engagement.”); Cass R. Sunstein, Beyond the Republican Revival,
97 Yale L.J. 1539, 1541, 1548-51 (1988) (describing republican conceptions of politics
“as above all deliberative” and directed toward “achiev[ing] a measure of critical dis-
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This Article adds one more item to the list of organizations’ virtues.
Unlike class actions and law reform litigation, which impose few struc-
tural constraints on lawyers’ conduct, organizations generally have in-
ternal mechanisms for resolving conflict and generating decisions
binding on their lawyers. Unlike the members of injunctive plaintiff
class actions and beneficiaries of reform litigation, who may constitute
a group only in the limited sense that they share certain attributes as
victims,!’® members of small organizations share voluntary bonds;
they generally have chosen to join groups and to participate as mem-
bers.!1? Class action lawsuits and law reform litigation on behalf of
individuals have the advantage of allowing the enforcement of collec-
tive rights without the hard work of organizing.!?® Indeed, it may be
almost impossible to organize some of the disparate groups whose in-
terests these devices sometimes promote.'? Nevertheless, organiza-
tions can protect dissenters and generate consensus in ways that class
actions and impact litigation on behalf of individuals cannot.

CONCLUSION

Lawyers for poor people often serve groups rather than individuals.
Yet, our conceptions of ethical lawyering draw primarily from models
of service to individuals. Critics of lawyers for poor people often
equate collective representation with class action litigation and other
types of impact litigation as to which structural attributes of the
groups represented and their relationships with their lawyers create
serious problems of conflicts and accountability. This Article illus-
trates that collective representation for poor people often takes the
form of representing organizations, where conflicts and lawyer ac-
countability issues generally are much less worrisome and where the
goals pursued may differ from those ordinarily sought through law re-
form work. Any move toward revising ethics doctrine to acknowledge
that lawyers routinely serve groups rather than individuals should be
sensitive to these important differences in types of collective represen-
tation. In a time when critics often suggest that lawyers threaten cli-

tance from prevailing desires and practices, subjecting these desires and practices to
scrutiny and review”).

118. See Owen M. Fiss, The Supreme Court 1978 Term: Foreword: The Forms of
Justice, 93 Harv. L. Rev. 1, 19 (1979) (asserting that the group of victims in structural
suits “exists independently of the lawsuit; it is not simply a legal construct”).

119. See Stephen C. Yeazell, Group Litigation and Social Context: Toward a His-
tory of the Class Action, 77 Colum. L. Rev. 866, 868-91 (1977) (tracing the history of
class action suits in litigation on behalf of more cohesive, organic social groups).

120. See Marc Galanter, Delivering Legality: Some Proposals for the Direction of
Research, 11 L. & Soc’y Rev. 225, 240 (1976) (“The class action may also be thought
of as a device for securing the benefits of scale without undergoing the outlay for
organizing.”).

121. See Joel F. Handler, Social Movements and the Legal System: A Theory of
Law Reform and Social Change 6 (1978).
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ent autonomy whenever they depart from the most humble types of
individual client service, we should avoid discouraging lawyers from
helping clients build organizations and institutions serving clients’ col-
lective as well as individual needs.
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