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more fully developed in Faragher,142 where, in addressing the inherent
assistance the agency relationship gives sexual harassment, the Court
stated:

When a person with supervisory authority discriminates in the terms
and conditions of subordinates' employment, his actions necessarily
draw upon his superior position over the people who report to him,
or those under them, whereas an employee generally cannot check a
supervisor's abusive conduct the same way that she might deal with
abuse from a co-worker. When a fellow employee harasses, the vic-
tim can walk away or tell the offender where to go, but it may be
difficult to offer such responses to a supervisor, whose "power to
supervise-[which may be] to hire and fire, and to set work sched-
ules and pay rates-does not disappear... when he chooses to har-
ass through insult and offensive gestures rather than directly with
threats of firing or promises of promotion.,' 143

The Court thus found that employers were vicariously liable "to a
victimized employee for an actionable hostile environment created by
a supervisor with immediate (or successively higher) authority over
the employee.' 1 44 In doing so, the Court did not overturn Meritor's
holding that employers are automatically liable for harassment by its
supervisors.' 45 The Court did create, however, an affirmative defense
for employers which the defendant must prove by a preponderance of
evidence.1

4 6

When no tangible employment action is taken, a defending em-
ployer may raise an affirmative defense .... The defense comprises
two necessary elements: (a) that the employer exercised reasonable
care to prevent and correct promptly any sexually harassing behav-
ior, and (b) that the plaintiff employee unreasonably failed to take
advantage of any preventive or corrective opportunities provided by
the employer or to avoid harm otherwise. 4 "

142. There the petitioners worked as ocean lifeguards at a remote beach location.
See 118 S. Ct. at 2280. They were verbally and physically harassed by two supervi-
sors, including one of their immediate supervisors and the individual in charge of the
location. See id. at 2281. One harasser, Bill Terry, served as the Chief of the Marine
Safety division, had power to hire lifeguards (subject to approval by higher manage-
ment), and had authority to supervise all aspects of lifeguards work and training. See
id. at 2280. The other harasser, David Silverman, was a lieutenant who was promoted
to captain during Faragher's employ. See id. Silverman was responsible, in part, for
making lifeguards' daily assignments. See id. Lifeguards reported to lieutenants and
captains, who in turn reported to the chief. See id.

143. Id. at 2291 (quoting Susan Estrich, Sex at Work, 43 Stan. L. Rev. 813, 854
(1991)).

144. Burlington, 118 S. Ct. at 2270.
145. The Court specifically noted, "we are bound by our holding in Meritor that

agency principles constrain the imposition of vicarious liability in cases of supervisory
harassment." Id. (citing Meritor Say. Bank v. Vinson, 477 U.S. 57, 72 (1986)).

146. See id. (citing Fed. R. Civ. P. 8(c)).
147. Id. The Court noted that it was satisfying the dual purposes of using agency

principles and Title VII policy of encouraging forethought by employers. See id.
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The Court also commented on what might normally satisfy the em-
ployers obligation under this test: "While proof that an employer had
promulgated an anti-harassment policy with complaint procedure is
not necessary in every instance as a matter of law, the need for a
stated policy suitable to the employment circumstances may appropri-
ately be addressed in any case when litigating the first element of the
defense."'"

In sum, employer liability for hostile environment sexual harass-
ment is in large part determined by whether the employer took
prompt and appropriate corrective action once it knew or should have
known of the harassment. Such remedial action has long prevented
employer liability in cases involving non-supervisory co-workers, 14 9

and the defense is now available for hostile environment harassment
created by the employee's supervisor. Thus, the employer's response
to the harassment will always have some impact on its liability, and
the employer seeking to avoid or limit liability will always be under
some compulsion to act.15 0

148. Id.
149. See Faragher v. City of Boca Raton, 118 S. Ct. 2275, 2289 (1998) (noting that

lower courts uniformly judge co-worker harassment by a negligence standard, under
which the employer was liable if it knew or should have known of the conduct, unless
it can show that it took immediate and appropriate corrective action).

150. This discussion has focused on Title VII standards. Standards for determining
liability under other relevant statutes, such as Title X, were similarly unsettled and
thus also contributed to the employer's paradox. See e.g., Smith v. Metropolitan Sch.
Dist. Perry Township, 128 F.3d 1014, 1034 (7th Cir. 1997) (holding that the proper
standard for Title IX liability is actual knowledge and failure to take action), cert.
denied, 118 S. Ct. 2367 (1998); Rosa H. v. San Elizario Indep. Sch. Dist., 106 F.3d 648,
660 (5th Cir. 1997) (holding that the standard of liability under Title IX is actual
knowledge of a substantial threat). The Supreme Court, however, in Gebser v. Lago
Vista Independent School District, 118 S. Ct. 1989, 2000 (1998), implemented a signifi-
cantly stricter standard for employer liability for teacher-student harassment under
Title IX than exists for co-worker harassment under Title VII. Title IX generally
prohibits educational institutions receiving federal funds from discriminating on the
basis of sex. The Court first distinguished the remedial schemes of Title IX and Title
VII, noting that while Title VII is focused on compensating victims, Title IX is focused
on protecting individuals from discriminatory practices. See id. at 1997. It further
pointed out that Title IX's express remedies operate only on actual notice and provide
for the recipient of federal funds an opportunity to come into compliance following
actual notice. See id. at 1998. With those differences in mind, the Court concluded
that liability for the implied right of action for individual damages should similarly be
predicated on actual knowledge. Thus, it adopted a standard of actual knowledge and
deliberate indifference. See id. at 2000.

The application of this standard likely will diminish the employer's paradox insofar
as employee-on-student harassment because individual victims ill be unlikely to pre-
vail so long as the employer takes some action so as not to demonstrate deliberate
indifference. Nonetheless, an employer who metes out different discipline for similar
conduct may create yet another problem: employee actions seeking reversal of disci-
pline because of inconsistent responses to sexual harassment.
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B. Standards for Avoiding Liability

1. Effective Policies and Complaint Procedures

Although the lower courts have for years agreed that negligence
liability for sexual harassment about which the employer knew or
should have known can be avoided by taking prompt and appropriate
corrective action,15' the Burlington and Faragher cases have added a
new affirmative defense, applicable to vicarious liability and poten-
tially applicable to negligence liability based on constructive, as op-
posed to actual, knowledge. 152

Under the announced defenses, an employer may avoid vicarious
liability by showing, among other things, that it had an effective anti-
sexual harassment policy which identified persons to whom com-
plaints are to be made, and that the victim did not take advantage of
that complaint mechanism. 153

This defense may also curtail an employer's liability via constructive
knowledge. In a case decided by the Court of Appeals for the Elev-
enth Circuit after its Faragher decision, the court specifically held that
a failure to complain negated the possibility of constructive knowl-
edge. 154 The court reasoned that having a well-enforced policy met
the employer's obligation to know what was going on at its workplace
because the standard for constructive knowledge requires action only
for what the employer should, with reasonable diligence, have
known.155 The court similarly acknowledged, however, that an inef-
fective or incomplete policy would not insulate the employer and that
under those circumstances, there could be harassment so pervasive
that the employer will be charged with knowledge.156

151. See supra note 112. I suggest that the lower courts are uniform in recognizing
this language as representing the standard. As discussed in the next section, however,
I do not suggest that there has been uniform application or results using this standard.

152. Burlington, 118 S. Ct. at 2270; Faragher, 118 S. Ct. at 2292-93. Constructive
knowledge, however, presents problems which could be resolved by requiring com-
plaints to be filed. T'pically, courts will find constructive knowledge when the con-
duct is extremely pervasive. Pervasiveness sufficient to satisfy the "severe or
pervasive" standard is not enough in and of itself to show constructive knowledge
because employers would then have constructive knowledge of all conduct constitut-
ing a hostile environment. See Lockhard v. Pizza Hut, 162 F.3d 1062, 1072 (10th Cir.
1998) (finding a single incident of physically threatening conduct sufficiently severe
and pervasive to create an actionable hostile work environment). If this conduct is
taking place at a remote location, or is innocuous conduct, employers may have diffi-
culty in determining whether a hostile environment exists. A complaint requirement
(or at least an affirmative defense in the absence of a complaint), therefore, makes
sense in this context.

153. The second part of the defense relates to how the employer responds to such
complaints. Employer response issues are addressed in the next section. Although
the affirmative defense is new, the propriety and effect of how employers respond has
been subject to numerous interpretations.

154. Farley v. American Cast Pipe Co., 115 F.3d 1548, 1553 (11th Cir. 1997).
155. See id.
156. Id. at 1553-54.

[Vol. 671548
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2. Prompt and Appropriate Corrective Action

Although the central concept-that prompt and appropriate correc-
tive action bars employer liability-is easily articulated, it is difficult
to discern exactly how quickly and how harshly an employer must act
in order to be deemed to have acted "promptly" and "appropriately."
Again, the inquiry is highly fact-dependant, and what has been ac-
cepted as shielding an employer in one case may be deemed insuffi-
cient in a similar case. 15 7

a. Promptness

Although courts have varied in terms of what they consider prompt
corrective action, they generally have found the promptness criteria
satisfied when the employer conducts an investigation within hours or
days after actually learning of the harassment' 5 and when corrective
action follows within a reasonable period of time."5 9 On the other
hand, even a moderate delay in initiating an investigation may lead to
a finding that prompt action has not occurred, 6 and lengthy delays
are clearly unacceptable.' 6 ' Promptness is measured from the time

157. See, eg., Barrett v. Omaha Nat'l Bank, 726 F.2d 424, 427 (8th Cir. 1984) (stat-
ing that the promptness and adequacy of the employer's response to correct instances
of alleged sexual harassment must be evaluated upon a case-by-case basis). These
cases all discuss the requirements of prompt and appropriate corrective action in the
context of the plaintiff having the burden of persuasion on the issue of the non-exist-
ence of appropriate corrective action. Under the affirmative defenses created by
Faragher and Burlington, the employer bears the burden of proving that it took such
action. This subtle difference may not have any impact on cases where the employer
took clear and decisive action. Where less decisive action is taken, however, the em-
ployer may not be able to sustain its burden. Should cases develop in this manner,
this would constitute one more pressure point for the employer seeking to avoid the
labyrinth of liability.

158. For a discussion of the complications resulting from requests for confidential-
ity or complaints made to the "wrong" supervisor, see infra Part III.B2.a.

159. See, e-g., Carmon v. Lubrizol Corp., 17 F.3d 791, 793 (5th Cir. 1994) (noting
that an investigation started the same day); Nash v. Electrospace Sys., Inc., 9 F.3d 401,
403 (5th Cir. 1993) (noting that the investigation and remedy occurred within one
week); Saxton v. AT&T, 10 F.3d 526, 535 (7th Cir. 1993) (noting that an investigation
started the next day, a report was issued in two weeks, and a remedy within five
weeks); Dornhecker v. Malibu Grand Prix Corp., 828 F.2d 307, 310 (5th Cir. 1987)
(noting that the one-day time lapse between the complaint and the remedy was rea-
sonable); Ryczek v. Guest Servs., Inc., 877 F. Supp. 754, 756 (D.D.C. 1995) (noting
that an investigation commenced the same day the complaint was made); Tunis v.
Corning Glass Works, 747 F. Supp. 951, 958-59 (S.D.N.Y. 1990) (noting that the em-
ployer "took immediate corrective measures"), affd men., 930 F.2d 910 (2d Cir.
1991).

160. See, e.g., Bennett v. New York City Dep't of Corrections, 705 F. Supp. 979, 998
(S.D.N.Y. 1989) (finding that a delay of four weeks was too long and, thus, denying a
motion by the employer for summary judgement).

161. See, e.g., Baker v. Weyerhaeuser Co., 903 F.2d 1342, 1348 (10th Cir. 1990)
(holding that over six months with no action is too long).
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the employer has knowledge of the hostile environment. 162 Thus, an
employer with actual knowledge of such misconduct can be held liable
even in the absence of a complaint if the employer fails to take correc-
tive action. 163

While a determination of whether the employer's corrective action
was sufficiently prompt is a simple matter where there is a specific
complaint of sexual harassment or other evidence of actual employer
knowledge, questions remain as to when the clock begins to run in a
number of situations: when complaints are made on an "unofficial"
basis, that is, with a specific request that no action be taken;"6 or
when they are made to a low-level supervisor or employee not desig-
nated in the company's sexual harassment policy.165

In the latter scenario, complaints to a non-designated supervisor or
to an employee who is not high enough in the employer's hierarchy
may be insufficient to give notice to the employer and, therefore, may
not be relevant in measuring the promptness of the employer's ac-
tion.' 66 Where the supervisor ranks high enough to be considered an
agent for purposes of imputing knowledge to the company, however,
liability may be based on the failure to take prompt action.' 67

162. See Knabe v. Boury Corp., 114 F.3d 407, 411 (3d Cir. 1997) (explaining that an
employer is liable for an employee's behavior under a negligence theory of agency if
"management-level employees had actual or constructive knowledge about the exist-
ence of a sexually hostile work environment and failed to take prompt and adequate
remedial action" (quoting Andrews v. City of Philadelphia, 895 F.2d 1469, 1486 (3d
Cir. 1990)).

163. For example, in Bennett v. Corroon & Black Corp., 845 F.2d 104, 106 (5th Cir.
1988), the Court of Appeals found clearly erroneous the lower court's finding that the
employer had acted promptly, despite the fact that they immediately investigated and
took corrective action upon receiving the plaintiff's complaint about an offensive car-
toon with her name posted in the men's room. The court's decision hinged on the fact
that the CEO of the company had seen the cartoon prior to the complaint and failed
to act.

164. See Gallagher v. Delaney, 139 F.3d 338, 348 (2d Cir. 1998) (describing the
confidential complainant as creating a "catch-22" situation for the employer: if the
employer honors the victim's request, it "risks liability for not quickly and effectively
remedying the situation").

165. See id. (quoting Torres v. Pasano, 116 F.3d 625, 634 (2d Cir.), cert. denied, 118
S. Ct. 563 (1997)).

166. For instance, in Baskerville v. Culligan International Co., 50 F.3d 428 (7th Cir.
1995), the Seventh Circuit refused to consider the plaintiff's earlier complaints to the
alleged harasser's supervisor, noting that those complaints were "not . . . going
through proper channels," since the company's harassment policy required that com-
plaints be made to the human resources department. Id. at 432. Similarly, in Hosey v.
McDonald's Corp., 71 Fair Empl. Prac. Cas. (BNA) 201 (D. Md. 1996), affld, 113 F.3d
1232 (4th Cir. 1997), the court discounted the teenage victim's complaints to a variety
of lower level personnel whose titles included the word supervisor or manager, but
who had no actual authority to discipline the alleged harasser. See id. at 202, 204.

167. See Distasio v. Perkin Elmer Corp., 157 F.3d 55 (2d Cir. 1998), in which the
court stated:

An official's knowledge will be imputed to an employer when: (A) the offi-
cial is at a sufficiently high level in the company's management hierarchy to
qualify as a proxy for the company; or (B) the official is charged with a duty

1550 [Vol. 67
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Courts, though, are not always sympathetic to employer claims that
complaints were made outside of proper channels. In Davis v. Tri-
State Mack Distributors, Inc.,"6 the Eighth Circuit rejected the com-
pany's contention that it had acted promptly following a complaint to
the comptroller. Instead, the court focused on the lack of adequate
action taken following the plaintiff's complaint to the branch man-
ager-the alleged harasser's immediate supervisor.169

This pliable notion-that complaints to some supervisors place the
company on notice for purposes of, among other things, determining
promptness, while complaints to others do not-causes difficulties for
both the victim and the company. Victims-particularly less sophisti-
cated victims-may be reluctant to lodge a complaint with "top
brass," with whom they have little contact. Those same victims, how-
ever, may, in many instances, be able to locate and raise the issue with
a particular supervisor with whom they feel comfortable. 10 Such
complaints should not be deemed meaningless.'

to act on the knowledge and stop the harassment; or (C) the official is
charged with a duty to inform the company of the harassment.

Id. at 64 (quoting Torres, 116 F.3d at 636-37).
168. 981 F.2d 340 (8th Cir. 1992).
169. See id. at 343-44. More recently, in Varner v. National Super Markets, Inc., 94

F.3d 1209 (8th Cir. 1996), the Eighth Circuit again refused to absolve an employer of
liability when a complaint was made to an individual who had "undisputed supervi-
sory authority" but who was not officially designated in the employer's policy on sex-
ual harassment. Id at 1213. Under the policy, any supervisor receiving complaints of
sexual harassment was to direct the victim to a specified individual and not take any
action himself. See it at 1212. The court noted that a procedure which "does not
require a supervisor who has knowledge of an incident of sexual harassment to report
that information to those who are in a position to take appropriate action" is flawed
and will not shield the employer from liability. Id. at 1214.

170. In Coates v. Sundor Brands, Izc., No. 97-9102, 1999 WL 12822 (11th Cir. Jan.
14, 1999), the victim initially revealed her complaint to a co-worker who was also an
ordained minister. See id. at *1. The co-worker acted as a go-between, and presented
her complaint, confidentially, to upper management. See id.

171. Judge Barkett, concurring in Coates, clearly explained the victim's dilemma
and the consequences of allowing non-designated supervisors to ignore victims
complaints:

[T]he legitimately complaining employee, having received no relief, is left
feeling chastened and even less inclined to press her complaint, and thus
even more compromised in her ability to perform unimpeded the tasks and
responsibilities for which she was hired. Just as it is difficult for an employee
to protect herself from harassment by a supervisor because of the power he
wields over her in the employment hierarchy, so too is it difficult for an
employee-who may have been extremely reluctant to confide in a manager
in the first place-to demand that a supervisor provide a prompt and effec-
tive response to her complaint.

Id. at *8 (Barkett, J., concurring). He further noted:
A supervisor's failure to act when that supervisor has knowledge of the har-
assment and the authority to prevent it inflicts harm on the victim that is as
real as if the supervisor were doing the harassing. The victimized employee
in this situation thus suffers two distinct, discriminatory harms: the co-
worker's initial harassment; and the supervisor's implicit approval of the har-
assment, which changes and intensifies the quality of the injury.
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More importantly, there is no reason to treat violations of the com-
pany's sexual harassment policy differently than violation of other
work rules. Simply put, all supervisors should have the same responsi-
bility vis-A-vis sexual harassment as they have regarding other types of
misconduct. A supervisor, at any level, who observed or received
complaints about theft or destruction of company property, fighting,
drug use on company premises, or falsification of time cards without
taking action or reporting it to the proper authority would be consid-
ered remiss. Similarly, supervisors should not simply ignore incidents
of sexual harassment that they observe or about which they receive
complaints. They should, instead, be officially charged with the re-
sponsibility of reporting all such incidents to the appropriate person.

A completely different problem exists, however, when a complaint
is "unofficially" lodged with an appropriate person, since the em-
ployer clearly has actual knowledge at that point. Logically, an em-
ployer who fails to take appropriate corrective action in response to
such a complaint does so at its own risk. The employer's duty to cor-
rect a hostile environment arises when it knows of the existence of
that environment, and the existence or non-existence of its legal re-
sponsibility to comply with anti-discrimination laws does not rest with
its employees' preferences. Nonetheless, employers routinely honor
employees' requests that no action be taken. 172

While an employee who makes such a request would likely be pre-
cluded under an estoppel theory from receiving damages for sexual
harassment during the interceding time period, that individual's re-
quest for confidentiality logically has no impact on a claim by any
other person affected by the hostile environment. A different person
later victimized by the same harasser would be free to argue that the
employer knew of the earlier harassment, took no action, and, thus,
should be liable for the subsequent illegal conduct committed by the
same individual.'73 Furthermore, action taken in response to the sub-
sequent victim's complaints, no matter how quickly taken, should not

Id.
172. For example, in Karibian v. Cohmbia University, 14 F.3d 773, 776 (2d Cir.

1994), the plaintiff initially complained in 1988 to the University's Panel on Sexual
Harassment. At that time, she met with a panel member and also with the Univer-
sity's Equal Opportunity Coordinator. See id. At Karibian's request, however, both
meetings were confidential and the University took no action. See id. Indeed, it was
not until almost two years later, when Karibian dropped her confidentiality request,
that Columbia acted. See id. Notwithstanding the confidentiality request, however,
under these facts Columbia would be hard-pressed to argue that it was without notice
of the harassment in 1988, or that it acted promptly upon receiving such notice.

173. In Al-Dabbagh v. Greenpeace, Inc., 873 F. Supp. 1105 (N.D. IlI. 1994), the
court refused to dismiss the plaintiffs claim, holding that the company could be held
liable for the sexual assault on the plaintiff based on its earlier failure to take correc-
tive action against a known "womanizer." Id. at 1108. In that instance, the employee
sexually assaulted the plaintiff on the first day he met her. See id. Although the plain-
tiff obviously had not complained, the company's failure to act on earlier complaints
from other victims was used as the basis for liability. See id. at 1111. In short, its

1552 [Vol. 67
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be considered prompt. An employer is required to act promptly to
correct a sexually offensive environment whenever it has actual
knowledge of the environment, even in the absence of an "official"
complaint. 74

As demonstrated above, promptness is a pliable concept even
where there is direct evidence that the employer had actual notice of
the harassment. The ambiguities are even greater in cases when the
employer is charged with constructive notice because an official repre-
senting the employer "upon reasonably diligent inquiry should have
known" of the harassing environment. 75 Constructive knowledge is
judged by the pervasiveness, severity, and openness of the harass-
ment.176 Openness is important because no matter how severe or per-
vasive the conduct is, it cannot be the basis for constructive
knowledge if it is secretive. Similarly, the more severe the conduct,
the more likely a management level supervisor observing it or hearing
about it would (and should) recognize it as hostile environment har-
assment mandating employer action. Thus, conduct that is observed
or heard on only a few occasions would have to be more severe, and
more innocuous conduct would have to be more pervasive, to demon-
strate constructive knowledge and generate a duty to take corrective
action absent a complaint. Where the conduct is pervasive enough to
support a finding of constructive knowledge, any corrective action
taken by the employer should not be deemed "prompt," because the
pervasiveness of the conduct means that it must have been
longstanding. 77

previous failure to act rendered any later corrective action untimely. Thus, the em-
ployer's response to AI-Dabbagh's complaint did not shield it from liability.

174. Yates v. Avco Corp., 819 F.2d 630 (6th Cir. 1987), is on point here. In that case,
one of several women harassed in 1980 complained to a mid-level manager "as a
friend," but out of fear for her job she did not want to make a formal complaint to the
Director of Personnel or the Director of EEO Compliance. Id. at 635. Two years
later, two additional employees harassed by the same individual did make formal
complaints, which resulted in an investigation and ultimately the demotion of the har-
asser. See id. at 633. In finding the company liable despite its quick action, the court
concluded that even though it would be difficult to say unequivocally that the com-
pany had notice of the earlier harassment, the factual finding that it knew or upon
reasonable diligence should have known of the harassment was not clearly erroneous.
See i. at 636. In light of its earlier knowledge, the court reasoned that, "although
Avco took remedial action once the plaintiffs registered complaints, its duty to rem-
edy the problem, or at a minimum, inquire, was created earlier when the initial allega-
tions of harassment were reported." Id. at 636; see also Bennett v. Corroon & Black
Corp., 845 F.2d 104, 106 (5th Cir. 1988) (finding notice where the employer "saw ...
offensive cartoons and allowed them to remain where they were" for a week even
though the employee did not formally complain).

175. Farley v. American Cast Iron Pipe Co., 115 F.3d 1548, 1553-54 (11th Cir. 1997)
(emphasis omitted).

176. See id. at 1553 (rejecting alleged constructive knowledge because, among other
things, the alleged harassment was not common knowledge and there was no first-
hand corroboration of the harassment).

177. See Wallace v. Dunn Constr. Co., 59 Fair Empl. Prac. Cas. (BNA) 994, 996
(N.D. Ala. 1991) (discussing the relationship between promptness, pervasiveness, and
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In sum, an employer can be assured that it will escape liability only
if it takes appropriate corrective action within hours of discovering
severely harassing conduct or within days of discovering subtly harass-
ing or questionable conduct. It can be assured of having corrective
action deemed prompt absent a complaint only if it acts with similar
haste after observing severe, overtly sexual conduct and if it affirma-
tively investigates after observing more innocuous conduct to ensure
that it is not creating a hostile environment.

b. Appropriateness

Ascertaining whether the employer's corrective action is "appropri-
ate" is even more problematic than determining whether the action is
"prompt." The most widely accepted standard for making this deter-
mination requires that the employer's action must be "reasonably cal-
culated to end the harassment."'17 8

The problem with the "reasonably calculated" standard is that it is
difficult for an employer seeking to avoid liability to determine what
level of action will later be deemed to have been sufficiently reason-
able to end the harassment. As with other aspects of sexual harass-
ment law, the outside parameters are clear but there is a substantial
gray area in between. At one end of the spectrum, employers who
take no action will be held liable,'179 even if the harassment stops.180

the inference of constructive knowledge), af'd in part, rev'd in part, 62 F.3d 374 (11th
Cir. 1995).

178. Katz v. Dole, 709 F.2d 251, 256 (4th Cir. 1983); see Ellison v. Brady, 924 F.2d
872, 881 (9th Cir. 1991); Waltman v. International Paper Co., 875 F.2d 468,478-79 (5th
Cir. 1989). This standard, however, is not universal. Some courts have held that the
appropriate inquiry is what a reasonable employer would have done to remedy the
sexual harassment. See Brooms v. Regal Tube Co., 881 F.2d 412, 421 (7th Cir. 1989).

179. A surprising number of employers take no action, even in the face of a direct,
unqualified complaint. For example, complainants have been told to "get used to it,"
"not make a stink about it," and "ignore it" in response to direct, unqualified com-
plaints. See, e.g., Hope A. Comisky, "Prompt and Effective Remedial Action?" What
Must an Employer Do to Avoid Liability for "Hostile Work Environment" Sexual Har-
assment?, 8 Lab. Law. 181, 185-86 (1992) (citing Evans v. Ford Motor Co., 768 F.
Supp. 1318, 1326 (D. Minn. 1991); Wall v. AT&T Techs., Inc., 754 F. Supp. 1084, 1088
(M.D. N.C. 1990); Danna v. New York Tel. Co., 752 F. Supp. 594, 609 (S.D.N.Y.
1990)). In some instances the response is dismissive. In Varner v. National Super
Markets, Inc., 94 F.3d 1209 (8th Cir. 1996), the plaintiff was told in response to her
complaint that "That's just Bob being himself." Id. at 1211 (internal quotations omit-
ted). One of the most baffling responses was that of the human resources manager in
Cortes v. Maxus Exploration Co, 977 F.2d 195 (5th Cir. 1992). After being told of the
harassing conduct, he instructed the complainant to close her eyes and imagine pink
elephants in a parade holding onto each other's tails with their trunks. See id. at 198.
He then snapped his fingers in front of her closed eyes and instructed her to forget the
pink elephants. See id. He advised her to respond in the same way to the harass-
ment-to just put it out of her mind. See id. From that point on, whenever she again
complained, he snapped his fingers to remind her of his proposed way of handling the
harassment. See id.

180. Courts have recognized that the employer's duty to take some action arises
once it has knowledge of a complaint, regardless of whether the harassment contin-
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At the other end, employers who guarantee that the harassment will
not recur by immediately discharging the harasser will undoubtedly
avoid liability.181 However, what type of remedial action short of dis-
charging the harasser will be considered "appropriate" for the pur-
pose of limiting Title VII liability is unclear."a

In determining whether the employer's action was reasonably calcu-
lated to end the harassment, courts generally consider the severity and
pervasiveness of the harassment; whether the harshness of the em-
ployer's action is reasonable in light of the level of severity or perva-

ues. For example, in Fuller v. City of Oakland, 47 F.3d 1522, 1525-28 (9th Cir. 1995),
the victim was subjected to harassing conduct for a number of months by a co-worker
who had previously been her boyfriend. After concluding that the conduct, which was
severe and pervasive enough to be actionable, had ceased before the employer had
knowledge, the Ninth Circuit nonetheless imposed liability on the employer, which
had conducted a half-hearted investigation and found the complaints unfounded. See
id. at 1528-29. While noting that the corrective action must be reasonably calculated
to end the harassment, the court reasoned that determining whether the harassment
has stopped is merely a "test for measuring the efficacy of a remedy" and does not
excuse the employer's obligation to take some action. Id. at 1528 (emphasis omitted).
According to the court, once an employer learns of the harassing conduct-present or
past-"a remedial obligation kicks in" and the only question is whether the employer
is relieved of liability for the harasser's actions because it took sufficient disciplinary
and remedial action in response to the complaints. Id.

181. See, e.g., Kauffman v. Allied Signal, Inc., 970 F.2d 178, 185 (6th Cir. 1992)
(refusing to impose liability based on the employer's immediate discharge of the al-
leged harasser). While taking this drastic action will certainly avoid liability for sexual
harassment, such summary discharge is more likely to trigger an "angry male" action.
See infra Part IV. Further, courts do not generally require discharge of the alleged
harasser. See Ellison v. Brady, 924 F.2d 872, 881-82 (9th Cir. 1991) (citing Barrett v.
Omaha Nat'l Bank, 726 F.2d 424, 427 (8th Cir. 1984)). However, because discharge is
occasionally the only appropriate remedy, such as when the harassment is particularly
severe or threatening, it is properly identified as the outer limit of "appropriate" cor-
rective action.

182. It is not completely clear whether the action must be disciplinary. Neverthe-
less, in Intlekofer v. Turnage, 973 F.2d 773 (9th Cir. 1992), Judge Hall clearly believed
that disciplinary action was needed, writing, "[wle interpret the phrase 'appropriate
corrective action' to require some form, however mild, of disciplinary measures." Id.
at 778 (quoting 29 C.F.R. § 1604.11(d) (1998)); see also Ellison, 924 F.2d at 882 ("Em-
ployers send the wrong message to potential harassers when they do not discipline
employees for sexual harassment."). Not all courts, however, require that the action
be disciplinary. Some courts have refused to impose liability when the harassment,
though severe and pervasive enough to be actionable, was not egregious, and in fact
stopped due to some non-disciplinary action promptly taken by the employer. See,
e.g., Knabe v. Boury Corp., 114 F.3d 407, 414-15 (3d Cir. 1997) (ruling that a non-
disciplinary conversation with harasser was sufficient because it was reasonably calcu-
lated to stop the harassment, regardless of its actual effects). In fact, in his concurring
opinion in Intlekofer, Judge Keep argued that because Title VII is remedial, not puni-
tive, the employer's obligation is met so long as it effectively ends the harassment. See
Intlekofer, 973 F.2d at 783 ("[A] 'mere request to stop' unlawful conduct may be suffi-
cient to alter the unlawful behavior of some harassers, and therefore sufficient to
discharge the employer's duty under Title VII.").
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siveness of the harassment. 183 In a somewhat contradictory fashion,
they also consider the action's actual effectiveness in eliminating the
hostile environment.' s4 Thus, when some action has been promptly
taken and the harassment stops, liability usually is not imposed.8 5

Employer action at either extreme thus yields predictable results.
Discharge, demotion or removal of supervisory authority is usually
enough to shield the employer from liability even in cases of outra-
geous conduct. 86 Sham investigations followed by a slap on the wrist
or no action whatsoever will generally lead to a finding of liability.187

Some employers, however, whose reasonable investigations reveal
that the harassment likely took place, take only moderate corrective
steps-because the instances of the harassment were not fully corrob-
orated or not viewed as severe enough to warrant greater action, or
the employer did not follow progressive discipline' or want to lose a
top manager. Such employers are simply gambling that the harass-
ment will not be repeated or that their actions will be considered to
have been "reasonably calculated" to end the harassment, even
though unsuccessful.

183. The discipline should be "assessed proportionally to the seriousness of the of-
fense." Ellison, 924 F.2d at 882 (quoting Dornhecker v. Malibu Grand Prix Corp., 828
F.2d 307, 309 (5th Cir. 1987)).

184. In Ellison, the Ninth Circuit summed up the standard by referring to its actual
effectiveness: "In essence, then, we think that the reasonableness of an employer's
remedy will depend on its ability to stop harassment by the person who engaged in
harassment." Id. The standard has backward-looking overtones because actual effec-
tiveness is a key component in assessing reasonableness.

185. See, e.g., Baskerville v. Culligan Int'l Co., 50 F.3d 428, 432 (7th Cir. 1995)
(finding no liability where the harasser was told to stop, was put on probation, and
had a promotion temporarily withheld, and the harassment stopped); Saxton v.
AT&T, 10 F.3d 526, 537 (7th Cir. 1993) (finding no liability because the harasser was
transferred, and thus could no longer harass the victim, despite the victim's dissatis-
faction with the remedy); Dornhecker, 828 F.2d at 309 (noting that the victim quit
before it could be determined if the employer's proposed remedy would have stopped
the harassment); Swentek v. USAir, Inc., 830 F.2d 552, 558-59 (4th Cir. 1987) (stating
specifically that the fact that there was no further harassment was significant).

186. See, e.g., Guess v. Bethlehem Steel Corp., 913 F.2d 463, 464 (7th Cir. 1990)
(finding no liability where the employer reprimanded and denied promotion to the
alleged harasser); Barrett, 726 F.2d 424, 427 (ruling that placing an offender on proba-
tion with a warning that further misconduct will result in termination was adequate).

187. Fuller v. City of Oakland, 47 F.3d 1522 (9th Cir. 1995), is illustrative of some of
the factors that influence a court to look behind an investigation and deem it a sham.
The investigator did not interview the alleged harasser until the plaintiff had filed an
EEOC complaint. See id. at 1526. Further, the investigator flatly accepted the alleged
harasser's version of events whenever they conflicted with the victim's account. See id.
at 1529. In addition, the investigator failed to interview other witnesses and failed to
check the alleged harasser's telephone records for the period when the victim had
received numerous harassing hang-up phone calls. See id. at 1526, 1529.

188. Progressive discipline is the principle that unless the offense truly warrants
severe action, the goal should be correction rather than strict penalization. It is often
the basis for a reduction in discipline, particularly when the employee was discharged.
See Frank Elkouri & Edna A. Elkouri, How Arbitration Works 916-17 (Marlin M.
Volz & Edward P. Goggin eds., 5th ed. 1997).
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Moreover, while courts will determine whether the harassment has
in fact stopped, that fact alone may not be sufficient to protect an
employer from liability. At least one court has held that the employer
is obligated to take some action, even though the actionable harass-
ment ceased before the employer became aware of it.' 8 9

Given the wide variations in the standards defining "sexual harass-
ment" and "prompt and appropriate" corrective action, it appears that
employers seeking to avoid liability for sexual harassment are under
pressure to take severe disciplinary action against a suspected harasser
within days of learning of even questionable misconduct. If the em-
ployer or its supervisors misjudge whether certain conduct is legally
sexual harassment-and thus fail to take corrective action-the em-
ployer could be liable for that conduct. The uncertainties surrounding
the "promptness" requirement may similarly force the employer to act
within hours or days instead of weeks or months. In some instances
an employer may feel pressured to render a decision without a thor-
ough investigation. Further, because a quick investigation with a find-
ing of no harassment may lead to the imposition of liability on the
basis that the investigation was a sham,19 the employer may have an
incentive to conduct a quick investigation and take some action, even
if the investigation is inconclusive. Thus, even when the investigation
does not substantiate the complaint of harassment, the employer feels
pressure to take some action, such as issuing an oral admonishment,
counseling the alleged harasser, or making some notation in his per-
sonnel file.191

Fimally, the employer may be pressured to mete out stiff discipline
in lieu of other corrective actions. Although the determination of the
action's appropriateness turns on whether it is reasonably calculated
to end the harassment, courts evaluated this requirement from a back-
ward-looking point of view, evaluating the actual effect of the action,
not its reasonably foreseeable effect. Moreover, while courts have
held that discharge of the harasser is not required, 92 the employer
that fails to do so risks liability for further harassment because it is
then on notice as to the employee's propensity.1 93

189. See Fuller, 47 F.3d at 1528-29.
190. See Yates v. Avco Corp., 819 F.2d 630, 635-37 (6th Cir. 1987).
191. See Ryczek v. Guest Servs., Inc., 877 F. Supp. 754, 756-60 (D.D.C. 1995).
192. Generally, courts adhere to the standard that the remedy must be "reasonably

calculated to prevent further harassment." Juarez v. Ameritech Mobile Comm., Inc.,
746 F. Supp. 798, 804 (N.D. Ill. 1990), aff'd, 957 F.2d 317 (7th Cir. 1992). Removing
the offensive materials, see Tumis v. Coming Glass Works, 747 F. Supp. 951 (S.D.N.Y.
1990), affd, 930 F.2d 910 (2d Cir. 1991), written warnings, see Swentek v. USAir, Inc.
830 F.2d 552, 554 (4th Cir. 1987), and suspensions have all been found adequate, see
Juarez, 746 F. Supp. at 805.

193. The employer may also be subjected to liability in a negligent retention suit.
See, e.g., Hartsell v. Duplex Prods., Inc., 123 F.3d 766, 744 (4th Cir. 1997) (finding no
negligent retention claim where employee did not commit a tort or Title VII viola-
tion); see also Steiner v. Showboat Operating Co., 25 F.3d 1459, 1464 (9th Cir. 1994)
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The meting out of swift, stiff discipline, however-sometimes skip-
ping intermediate progressive steps or based on uncorroborated evi-
dence-leads employers into the next level of the labyrinth,
countersuits by "angry men." The forms of these suits vary, depend-
ing largely on whether there is a collective bargaining agreement or
other basis for asserting that the discharge or discipline must be based
on "just cause" '9 4 and on whether the employer is a public agency
subject to due process requirements. Employees have the greatest
success in overturning discipline when there is a collective bargaining
agreement in place. 195 Moreover, while many of the challenges may
ultimately be unsuccessful, the employer can incur substantial legal
expenses merely attempting to comply with Title VII.

The next section of this Article examines angry male countersuits
brought by employees who have direct appeal rights and who enjoy
the protections of a contractual requirement of just cause. Finally,
some solutions are posited.

IV. ANGRY MALE ACTIONS BASED ON DIRECT APPEAL RIGHTS
LINKED TO JUST CAUSE REQUIREMENTS

A. Introduction'
19 6

Analysis of arbitrations involving discipline for sexual harassment
reveals that just cause principles applied by arbitrators frequently con-

(ruling that the employer's failure to discharge the offender earlier established
liability).

194. See infra notes 197-204 and accompanying text.
195. See infra notes 200-05 and accompanying text; infra Table 1.
196. Any analysis of direct challenges to discipline imposed to correct a sexually

hostile environment must begin by acknowledging that it is impossible to determine
the total number of such challenges, much less their outcome. While the results of
many such challenges are described in reported arbitration opinions, not all opinions
are reported; indeed not all arbitral awards are accompanied by opinions. The
arbitrator's award is that portion of the decision which formally announces the result;
it is the functional equivalent of a judgment. See Elkouri & Elkouri, supra note 188, at
383-84. The opinion, like a judicial opinion, explains the rationale behind the award.
See id. at 384-86. Even for those which are reported, there is no uniform reporting
system. Some of the numerous sources of reported arbitration opinions are Labor
Arbitration (Bureau of National Affairs) (LA (BNA)), Labor Arbitration
Information System (LAIS), American Arbitration Awards (AAA), Arbit, Industrial
Labor Relations Report and Commerce Clearing House Labor Arbitration Reporter
(Arb.). Further, there is overlap among some of the various services, making a single
compilation of all reported decisions difficult, if not impossible. Moreover,
arbitrators' decisions to reverse or reduce disciplinary sanctions imposed by
employers account for only a portion of the reversals and reductions that take place in
the collective bargaining grievance process.

It is impossible to tell how many disciplinary actions in the sexual harassment
context are reversed or reduced when a grievance is settled in the early stages of the
process, but such cases certainly exist. Ellison v. Brady, 924 F.2d 872 (9th Cir. 1991),
for example, arose from just such a scenario. In that case, the alleged harasser, Gray,
wrote several ominous letters to the victim, Ellison. See id. at 874. When Ellison
complained to her and Gray's supervisor, Gray was transferred to another facility. See
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