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ferent business strategies can be swiftly and relatively cheaply aggre-
gated, disaggregated, and re-aggregated to respond to changing
market conditions." 9 While the paradigm license-card-in-a-box-of-
software model still exists, so many other models have been devel-
oped that the shrinkwrap form is now as much metaphor as it is literal
reality. For much computer software, the "license" exists not in paper
form at all but as part of the "boot-up" process for the software 20 or
as part of a script included with the installation instructions for the
program, or both. Suppose, for example, that I download an execut-
able program from a server connected to the Internet, or I merely
purchase a program that comes on a floppy disk in a box. To install
the program on my computer, I locate the fie containing the execut-
able code and click on it. Before the program will install itself on my
computer, I must click on a screen icon that says "I Agree" and that
refers me to a "ReadMe" file or otherwise to a dense set of "license"
terms, which I may read if I so desire. Downloading the code in the
first place may also require clicking on an "I Agree" icon.' 2 ' The
terms "keywrap," "clickwrap," and "click-on" license have been
coined from these various improvements on the original shrinkwrap
concept. Officially, such licenses are often entitled "End User License
Agreements"' 2 to distinguish them from master licenses between de-
velopers and OEMs and to mitigate the harsher aural implications of
"shrinkwrap."

2. Beyond Software: Shrinkwrap Expanded

Shrinkwrap licenses for computer software typically include specific
terms that support their proponents' attempts to re-characterize infor-
mation norms.'a 3 Deployed more broadly, shrinkwrap may be simi-

119. Speaking of "publishers' interests" or a "publisher community" is thus even
more of an overstatement than is commonly observed. Cf. Perritt, Property and Inno-
vation, supra note 6, at 262 (arguing that law should not simply defer to the "owner's"
wishes).

120. Each time I use my copy of WinZip, a popular file compression program, a
screen pops up demanding that "I Agree" to a short list of license terms before I can
access the program's functions. DOS-based programs often include an initial or
"boot" screen that flashes on the screen for a moment, then automatically disappears,
that states certain basic information thought necessary to preserve copyright, trade
secret, and license rights.

121. Similar techniques are employed for other purposes. Qualcomm, which dis-
tributes its Eudora Pro and Eudora Lite electronic mail software across the Internet,
has required prospective users and downloaders to obtain a download password by
filling out an on-line questionnaire that verifies U.S. citizenship and the user's inten-
tion to use the software only domestically. Eudora is bundled with encryption
software; the questionnaire is designed to satisfy Qualcomm's burden of demonstrat-
ing that it is taking adequate measures to comply with applicable federal export
regulations.

122. See Gomulkiewicz & Williamson, supra note 28, at 336-37.
123. See id. at 340-41.
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larly shifting the user's' 24 conventional sense of "appropriate" use of
all works of information more closely to the publisher's private expec-
tations concerning that use. Increasingly, use-defining terms accom-
pany information, access to information, and the creation of
information without explicitly anticipating any individual acquies-
cence, beyond that assent inferred from the acquisition, use, or crea-
tion of the product or information itself. Resulting norms and
conventions define the scope of disputes, and the resolution of such
disputes defines, for all practical purposes, public and private expres-
sions of "open space."'" Use-defining shrinkwrap, through license
and notice alike, is laying the groundwork not only for introducing
new contract-based, use-controlling regimes, but for formalizing copy-
right policy doctrine, and convention that presumes that the copyright
holder is entitled to control all use of the work, regardless of license or
notice terms. If that happens, then what remains of "open space" dis-
appears. The new dimensions of shrinkwrap include:"2 6

a. "Copyright management" systems, sometimes known as "trusted
systems," and labeled by at least one scholar as systems of "automated
rights management,112 7 which have been referred to as "the ultimate

124. As the discussion of shrinkwrap broadens here beyond computer software, I
continue to employ this terminology for convenience, despite three linguistic connota-
tions with which I am uncomfortable: first, that readers, listeners, viewers, etc. merely
"use" the "thing" that publishers produce, in a narrow instrumental sense, second,
that such "use" is regular or habitual, and third, that only one person may "use" a
work at a given time.

125. See infra Part IV.A.
126. The following categorizes new shrinkwrap forms based on media and technol-

ogy rather than on types of work or information. There may be profit in analyzing the
frequency with which the new forms are attached to different species of information,
by different types of actors. The examples below suggest, I think, that while differ-
ences in detail may be evolving, the idea of new shrinkwrap practice, of legal-ware, is
rapidly becoming a universal phenomenon.

127. Bell, supra note 27, at 560 (describing "automated rights management"); see
Cohen, A Right to Read Anonymously, supra note 28, at 983-89; Cohen, Lochner in
Cyberspace, supra note 18 (manuscript at 11); Mark Stefik, Shifting the Possible: How
Trusted Systems and Digital Property Rights Challenge Us to Rethink Digital Publish-
ing, 12 Berkeley Tech. LJ. 137, 139-40 (1997); Mark Stefik, Trusted Systems, Sci. Am.,
March 1997, at 78, 79. The broader term "copyright protection" appears in various
legislative proposals to regulate the technology. See infra note 438 and accompanying
text. As a counter to the benign characterization of these technologies as "trusted"
systems, one might describe them as "copyright surveillance" or "copyright control"
systems. The technologies vary, from codes attached to pieces of individual content
that report their status and form a foundation for commercial transactions, see, eg.,
Merges, End of Friction, supra note 28, at 117 (describing how self-reporting content
systems could lower costs associated with information exchanges); The International
DOI Foundation, The Digital Identifier (DOI) System (last modified Sept. 22, 1998)
<http://www.doi.org> (describing the Digital Object Identifier System), to "Things,"
object-oriented programming tools for the World Wide Web, see Parable, ThingMaker
(visited Oct. 6, 1998) <http'/wwv.thingwvorld.com/hello/thingmakerl.html>, to
"cryptolopes," secure virtual containers to safeguard information, access to which can
be metered, see IBM, IBM Network Computing (visited Oct. 2, 1998) <http'//
www.software.ibm.com/security/cryptolope>, and other implementations of encryp-
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shrink-wrap,"' 2 not only anticipate and often implement non-negotia-
ble terms that the user must accept in connection with access to the
information, but also may operate as invisibly and as automatically as
the flow of electrons that constitute the digital information itself,12 9

making and accepting offers, bargaining over terms, and asserting and
enforcing rights to payment-all in accordance with instructions pro-
vided earlier and with learned behavior. 130 The substance that the
technology protects is in a sense immaterial. Such systems are equally
adept at managing distribution of and access to copyrighted works,
such as computer programs, uncopyrightable works, such as unpro-
tected databases, and unpatented processes and formulas, such as
trade secrets.

"Trusted systems" raise difficult questions concerning the extent to
which private regulation via technology ought to be constrained by
public law,131 but the specter of such systems displacing "real-space"
human behavior governed by legal rules may be overestimated. First,

tion algorithms, to proposals for network architectures that claim to facilitate client-
to-client (human or automated) "bargaining" over access to and use of information.
The American Bar Association has launched a "Software Agents Project" to study
the legal ramifications of using "electronic agents" for business purposes. See Martin
R6scheisen, FIRM: A Network-Centric Design for Relationship-Based Rights Man-
agement (1997) (Ph.D. dissertation, Stanford University), available at <http:/I
pcd.stanford.edu/rmr/thesis>; Electronic Contracts Work Group, American Bar Asso-
ciation, Software Agents and the Law (visited Oct. 15, 1998) <http://www.tiac.net/biz/
danielg/agents>. The concept also embraces such technologies as digital watermark-
ing, see, e.g., Digimarc Corp., It's What You Don't See That Counts (visited Nov 30,
1998) <http://www.digimarc.com/> (discussing "Digimarc-enhanced" imaging, a com-
puter "message," not visible to the naked eye, embedded in an image), and "stream-
ing" of code and data, downloading bits of information across a network as they are
used, which may incorporate encrypted data that is used to monitor re-use of the
downloaded material, see Julie E. Cohen, Copyright and the Jurisprudence of Self-
Help, 13 Berkeley Tech. L.J. (forthcoming 1998) (manuscript at 5 n.9, on file with
author) [hereinafter, Cohen, Self-Help].

128. Perritt, Property and Innovation, supra note 6, at 292 n.121; see also Cohen, A
Right to Read Anonymously, supra note 28, at 1002 (referring to copyright manage-
ment systems as "standardized adhesion contracts in digital form").

129. In yet another sense, then, a system of protection designed in large part to
promote human interaction and endeavor ends up in the service of virtual systems
and beings. Cf. Urantia Found. v. Maaherra, 114 F.3d 955, 963-64 (9th Cir. 1997)
(holding that a text derived from the thoughts received from celestial beings is enti-
tled to copyright protection).

130. This species of software is known as "intelligent agents," or "Distributed Arti-
ficial Intelligences." See Curtis E.A. Karnow, Liability for Distributed Artificial Intelli-
gences, 11 Berkeley Tech. L.J. 147, 152 (1996).

131. Compare Cohen, Self-Help, supra note 127 (manuscript at 43-52) (discussing
the way the public/private distinction mediates the relationship between copyright
and contract), and Cohen, Lochner in Cyberspace, supra note 18, at 86 (arguing that
"private ordering necessarily presupposes a prior public commitment to recognizing
and enforcing a particular distribution of entitlement"), with Bell, supra note 27, at
581-90 (arguing that trusted systems are consistent with the social welfare function
assumed by copyright law) and Mark Gimbel, Note, Some Thoughts on the Implica-
tions of Trusted Systems for Intellectual Property Law, 50 Stan. L. Rev. 1671 (1998)
(arguing in favor of trusted systems from a copyright perspective).
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use of any of these technologies requires some "opt-in" by the user.
To use IBM Cryptolope technology, I must download cryptolope
software; to use Marimba's streaming software, I must download the
Marimba "tuner"; before I can access the secure Cisco Systems "Cisco
Connection" network of support services, I must be a Cisco Systems
customer and register with the company. 132 When I do so, I still en-
counter a text-based shrinkwrap form, a sort of meta-shrinkwrap, to
be sure, but an opportunity to exercise a choice and for the legal sys-
tem to examine and regulate human behavior rather than technol-
ogy. 133 Second, as an empirical matter, the extent to which any
substantial amount of information is available solely in digital form or
via a digital computer network, access to which is mediated by a
mandatory automated licensing system, is unclear. Networked stor-
age of digital information has vastly reduced the cost of locating, re-
trieving, and accessing large quantities of information. Books and
other information in physical form, however, continue to play an im-
portant role."3 We may be headed toward a world of "open" and
"closed" information systems. 35 That is not the same as a world of
purely private information, or public information managed solely
under privately dictated terms that lie beyond the reach of public law.
Such a division does appear to preserve the continuing validity of ex-
amining, through public law, the extent to which information space
should remain open.'36

132. See Cisco, Cisco CCO Non-Disclosure Agreement (visited Sept. 25, 1998)
<http://www.cisco.com/public/docstnda.html>.

133. The extent to which this will continue to be true is technologically driven. As
such systems are embedded in other products and electronic services, the opportunity
functionally to opt-in or opt-out of the monitoring technology may be reduced or
even disappear. See also Digital Millennium Copyright Act, Pub. L No. 105-304, 112
Stat. 2860 (1998) (forbidding tampering with copy protection technologies); infra note
438 (discussing the Act).

134. See Geoffrey Nunberg, The Places of Books in the Age of Electronic Reproduc-
tion, Representations, Spring 1993, at 13, 13-16.

135. See Lessig, Zones of Cyberspace, supra note 79, at 1407-11 (describing the po-
tential for, and pitfalls of, cyberspace zoning); O'Rourke, Fencing Cyberspace, supra
note 51, at 701-04 (anticipating the use of "fencing" technologies in cyberspace); Per-
ritt, Property and Innovation, supra note 6, at 323-24 (noting possible differences in
protection of intellectual property in open and closed systems). So far, at least, there
seems to be a significant public component to the types of information that lies largely
(at least potentially) within a more or less technologically "closed" sphere. Perhaps
the largest closed networks in existence at present, the WESTLAW and Lexis-Nexis
information databases, consist almost entirely of information that is either published
elsewhere or that lie, as a matter of law, in the public domain. Both, moreover, con-
tinue to move away from the pure closed, proprietary network architecture that char-
acterized each of them initially and toward more open, Internet-based platforms
where text-based shrinkwrap continues to play an important role. See Reed Elsevier
Inc., Lexis-Nexis (visited Oct. 2, 1998) <http://www.lexis-nexis.com>; West Group,
Westlaw.com (visited Sept. 24, 1998) <http.//vww.westlaw.com>.

136. One might legitimately question whether this argument adequately responds
to private restraints on the distribution of and access to scientific research. See
Reichman & Samuelson, supra note 8, at 152-55 (arguing for special attention to ac-

1998] 1061



FORDHAM LAW REVIEW

b. "Web-wrap" or "net-wrap" notices and agreements consist of
sets of terms and conditions posted on sites on the World Wide Web
that purport to govern use of information found within the site and
the conduct of visitors. Under some circumstances, the web-wrap is
designed by analogy to "key-wrap" or "click-wrap" agreements.
Before proceeding further into the site, the user is prompted to view a
screen of terms and must click "I Agree.' 1 37 For other sites, the web-
wrap looks and acts more like a copyright notice for a book. Through
a page of text that is accessible through a link or notice located some-
where on the site's home page (but that usually is not available in full
on the home page itself), visitors to the site are deemed, 38 by virtue
of entering the site or remaining on it, to have consented to whatever
terms the site owner posts.

Specific terms vary in their definitions of appropriate use of web-
sites or information such cites contain. Law firms may disclaim any
intention to form an attorney-client or other confidential relation-
ship.'39 Commercial and non-commercial sites use their web-wrap

cess of scientific and educational information in an intellectual property regime con-
cerning the legal protection of databases). With respect to published research, this
objection falls within the scope of the shrinkwrap problem as this Article as a whole
considers it. With respect to unpublished research, the primary issue seems not to be
private institutional restrictions on public use of research results, but instead the cir-
cumstances under which such data ought to be the subject of commercial exploitation.

137. This is perhaps most common for websites with "adult" content and is largely
both a legacy of the Communications Decency Act, which, prior to its being substan-
tially invalidated by the Supreme Court, see Reno v. ACLU, 117 S. Ct. 2329, 2348
(1997), provided a defense to operators of "indecent" and "obscene" websites based
on good faith efforts to limit access to their sites by minors, and a practice that antici-
pates further attempts to regulate the Internet based on the extent to which it makes
sexually explicit material available to children.

138. To "deem" is "to treat [a thing] as being something that it is not, or as possess-
ing certain qualities that it does not possess." Bryan A. Garner, A Dictionary of Mod-
ern Legal Usage 254 (2d ed. 1995). But see Hotmail Corp. v. Van$ Money Pie Inc., 47
U.S.P.Q.2d (BNA) 1020, 1025 (N.D. Cal. 1998) (noting the probable validity of a
breach of contract claim based on a "click-wrap" agreement).

139. See, e.g., Debevoise & Plimpton, The Law Firm of Debevoise & Plimpton (vis-
ited Sept. 24, 1998) <http://www.debevoise.com> ("The information provided to you
at this site does not create an attorney-client relationship with D&P, nor does it sub-
stitute for the provision of legal advice."). Perhaps it should not be a surprise that
examples drawn from law firms offer a blend of ambiguous drafting and preoccupa-
tion with the commercial dimensions of law practice. The Debevoise & Plimpton
website further states: "End users may view and use the contents of this site for per-
sonal uses only. All other uses are prohibited." Id. Morrison & Foerster provides its
World Wide Web site "for informational purposes only." Morrison & Foerster LLP,
Morrison & Foerster (visited Sept. 24, 1997) <http://www.mofo.com/mofo/home/copy-
right.html>. Others take a less restrictive approach. Dorsey & Whitney "encourages
you to copy documents and information published on its home page for your usage,
provided that the above copyright notice and any other proprietary notices, including
this permission notice, appear. All other rights reserved." Dorsey & Whitney LLP,
Dorsey & Whitney (visited Feb. 11, 1998) <http://www.dorseylaw.com/copy.html>.
Morrison & Foerster, however, "disclaims any implied warranties, including warran-
ties of merchantability and fitness for a particular purpose." Morrison & Foerster,
supra. Wilson Sonsini Goodrich & Rosati states: "This web site is not intended to be
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terms to limit commercial use or other re-use of both factual, that is,
non-copyrightable, and arguably "creative" or "expressive," that is,
copyrightable, material posted on the sites.'40 Ticketmaster, for exam-
ple, which has been embroiled in a dispute with Microsoft over
Microsoft's attempts to maintain a "hyperlink" between a Microsoft-
owned website containing entertainment information and Tick-
etmaster's ticket-selling site, now posts a web-vrap notice that, among
other things, restricts visitors to the Ticketmaster site from maintain-
ing such links.'41 Strict limits on commercial re-use in particular are

advertising and Wilson Sonsini Goodrich & Rosati does not wish to represent anyone
desiring representation based upon viewing this website in a state where this website
fails to comply with all laws and ethical rules of that state." Wilson Sonsini Goodrich
& Rosati, About the Firm (visited Oct. 2, 1998) <http'J/www.%%,sgr.com/disclaim.htm>.

140. See, e.g., Amazon.com, Inc., Amazon.comn (visited Sept. 24, 1998) <http'//
www.amazon.com/exec/obidoslsubst/misc/copyright.html> (on-line bookseller) ("Per-
mission is granted to electronically copy and to print in hard copy portions of this
Web site for the sole purpose of placing an order with Amazon.com or using this Veb
site as a shopping resource."); Cable News Network, Inc., CNN Interactive Service
Agreement (visited Oct. 2, 1998) <http'//vwwv.cnn.com/interactive-legal.html> ("CNN
owns a copyright in the selection, coordination, arrangement and enhancement of
such content, as well as in the content original to it.... Subscriber may download
copyrighted material for Subscriber's personal use only."); Consumers Union of U.S.,
Inc., Consumer Reports Online (visited Oct. 2, 1998) <http'/www.consumer-re-
ports.org/visnot.html> ("This site is available only for your personal, noncommercial
use."). Consider, as well, this shrinkwrap:

All content on this Service is copyrighted as a collective work of
[ZiffDavis] pursuant to applicable copyright law... Users of the Service
may use the Content only for their personal, noncommercial use.

You may not modify, publish, transmit, transfer or sell, reproduce, create
derivative works from, distribute, perform, display, or in any way exploit any
of the Content, in whole or in part, except as expressly permitted in the
Agreement.

ZDNet, Chumbocom (visited Oct. 2, 1998) <http:/wwwv.zdnet.com/findititerms.html>
(Internet services and software distributor).

141. See Ticketmaster Corporation, Tickniaster Online (visited Sept. 24, 1998)
<http://www.ticketmaster.com> ("Use of this site is subject to express terms and con-
ditions. By continuing past this page, you expressly agree to be bound by those terms
and conditions."); see also Ticketmaster Corp. v. Microsoft Corp., No. 97-3055 DDP
(C.D. Cal. filed May 9, 1997) (alleging that Microsoft has established unauthorized
links to Ticketmaster's Web page); O'Rourke, Drawing the Boundary, supra note 53,
at 634-37 (describing the Ticketmaster/Microsoft litigation); Ticketmaster Corpora-
tion, 7Tcketmaster Online Terms and Conditions (visited Sept. 24, 1998) <http:/I
www.ticketmaster.com/terms2.html> (stating Ticketmaster's acceptable use agree-
ment). A similar case was brought by the owners of ExpertPages.com. See Advice &
Counsel, Expert Pages (last modified September 24, 1998) <http://expertpages.com/
anti-webpiracylbuckalew.htm> ("By accessing Expert Pages for Free, visitor confirms
that his/her use is for purposes of retaining an expert or evaluating this site and agrees
that s/he will not use any information on this site for marketing or solicitation."); see
also Expert Pages v. Buckalew, No. C-96-2109-VRW, 1997 WL 488011, at *5 (N.D.
Cal. Aug. 6, 1997) (dismissing a complaint against a competing website owner who
copied material from Expert Pages for lack of personal jurisdiction). Not all web-
wrap notices are so formal. See, e.g., CBS Worldwide Inc., Copyright: The Golden
Rules of the CBS Site (visited Nov. 30, 1998) <http:l/Vwv.cbs.com/prdl/nowcopy-
right.copyl> ("Here's the scoop... straight from the home office in New York, New
York!!!"). In another location, CBS changes its tone, but not its tune. See CBS
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often associated with websites that provide data or information that is
primarily factual and thus likely benefits from little or no copyright
protection. 142 Websites that more clearly contain significant amounts
of copyrightable material may often contain equally or more restric-
tive legends concerning their use. Salon Magazine, an on-line maga-
zine, confines its notice to the simple statement that "[r]reproduction
of material from any Salon pages without written permission is strictly
prohibited.' 1 43 Disney posts a particularly onerous set of terms, which
includes the proviso that

No material from DISNEY.COM or any Web site owned, operated,
licensed, or controlled by DISNEY may be copied, reproduced, re-
published, uploaded, posted, transmitted, or distributed in any way,
except that you may download one copy of the materials on any
single computer for your personal, non-commercial home use only

Worldwide Inc., Copyright (visited Nov. 30, 1998) <http:Ilwww.cbs.comlprdllnowl
copyright.copy2> ("[Y]our access and use of the Site is subject to the following terms
and conditions ... and all applicable laws. By accessing and browsing the Site, you
accept, without limitation or qualification, the Terms and Conditions.").

142. See, e.g., Reed Elsevier Inc., Martindale-Hubbell Terms & Conditions (visited
Oct. 2, 1998) <http://www.martindale.com/sitelterms.html> (regarding its list of
attorneys).

[A] nonexclusive, nontransferable, limited license to view, reproduce, print,
and distribute insignificant portions of materials retrieved from this Site [is
granted] provided (a) it is used only for informational, non-commercial pur-
poses.... Except as expressly provided above, no part of this Site, including
but not limited to materials retrieved therefrom and the underlying code,
may be reproduced, republished, copied, transmitted, or distributed in any
form or by any means. In no event shall materials from this Site be stored in
any information storage and retrieval system without prior written permis-
sion from Martindale-Hubbell.

Id.; see Dell Computer Corporation, Dell Products (visited Sept. 24, 1998) <http://
www.dell.com/dell/legal/disclwww.htm> (manufacturer of computer equipment);
Fisher Scientific Company, Fisher Scientific-Legal Notices (visited Oct. 2, 1998) <http:/
/www.fisherl.com/notice.html> (catalog of scientific instruments) ("'These materials
are provided by Fisher Scientific as a service to the public and are to be used for
personal informational purposes only. Reproduction without the express written per-
mission of Fisher Scientific is strictly prohibited."). Dell specifically states:

Except as stated herein, none of the material may be copied, reproduced,
distributed, republished, downloaded, displayed, posted or transmitted in
any form or by any means, including, but not limited to, electronic, mechani-
cal, photocopying, recording, or otherwise, without the prior written permis-
sion of Dell or the copyright owner. Permission is granted to display, copy,
distribute and download the materials on this Site for personal, non-com-
mercial use only provided you do not modify the materials ....

Dell Computer Corporation, supra.
143. Salon Internet Inc., Salon Magazine (visited Sept. 24, 1998) <http:l

www.salonmagazine.com>. Compare this with Salon's rival, Slate, owned by
Microsoft. Slate's copyright notice links to the all-purpose license agreement applica-
ble to material on all Microsoft servers, including those which supply copies of
Microsoft program code. See Microsoft Corporation, Microsoft Information on Terms
of Use (visited Mar. 13, 1998) <http://www.microsoft.com/MISC/COPY-
RIGHT.HTM>; Slate, Slate-BoilerSlate (visited Sept. 24, 1998) <http://
www.slate.com/Services/BoilerSlate/BoilerSlate.asp>.
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.... For purposes of these terms, the use of any such material on
any other Web site or networked computer environment is
prohibited. 1"

In addition, website owners, whether protecting expressive or factual
information, may try to create "rights" in their information that exist
neither under the Copyright Act nor at common law. The San Jose
Mercury News, the leading daily newspaper in the Silicon Valley, posts
a notice on the home page of its website stating: "The information
you receive online from Mercury Center is protected by the copyright
laws of the United States. The copyright laws prohibit any copying,
redistributing, re-transmitting, or re-purposing of any copyright-pro-
tected material."'145

c. Books and other printed works, the most traditional of copy-
righted works, are increasingly accompanied by copyright notices that
not merely state the identity of the copyright owner but that purport
to restrict unauthorized re-use of the copyrighted material.1 46 Con-
sider the following representative language, found in a recent
casebook on intellectual property law: "No part of this publication
may be reproduced or transmitted in any form or by any means, elec-
tronic or mechanical, including photocopy, recording, or any informa-
tion storage and retrieval system, without permission in writing from

144. Disney, Terms and Conditions of Use (last modified Feb. 20, 1998) <http'//
www.disney.com/Legal/conditions_of_use.html>.

145. San Jose Mercury News, Mercury Center (visited Sept. 24, 1998) <http.//
www.sjmercury.com/>. The print version of the newspaper does not carry a similar
notice.

146. A restrictive notice has an advantage over a purported license in that it is
intended to apply against all possessors of the work, not merely against those to
whom the work is transferred. Digital shrinkwrap is supposed to operate the same
way. If a computer program contains a pop-up license screen that requires acknowl-
edgment before the program will proceed, anyone who uses that program and ac-
knowledges the screen is, in theory, bound to the license. Traditional distinctions in
copyright doctrine between (nonbinding) notices and (binding) licenses, see Bobbs-
Merrill Co. v. Straus, 210 U.S. 339, 350 (1908), likely still have doctrinal vitality. In
Bobbs-Merrill, a publisher inserted a notice in a book that any retail sale of the book
at a price less than one dollar constituted copyright infringement. See id. at 341. The
Supreme Court held that the notice was unenforceable; the initial sale of each volume
of the book exhausted the publisher's rights in that volume and barred the publisher
from enforcing any post-sale restrictions. See id. at 350-51. The Court thus established
the first sale doctrine, distinguishing this case from one involving a license, involving
covenants to which the acquirer would assent. See supra note 45 and accompanying
text (noting the continued vitality of the "first sale" doctrine). The prevalence and
terms of shrinkwrap notices as well as licenses suggest that those distinctions are erod-
ing in practice. Under ProCD, such erosion may increasingly be reflected in doctrine.
This concern may not be new, see Leon R. Yankwich, What is Fair Use?, 22 U. Chi. L
Rev. 203, 203 (1954) (suspecting that restrictive copyright notices cause writers to be
"cowed into the belief that a reasonable use of copyrighted materials of others... is
not safe without permission from the owners of the copyright ...."), but it is un-
doubtedly much more substantial now than ever.
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the publisher. 14 7 Similar restrictions are likely to become increas-
ingly common and prominent, with musical and pre-recorded visual

147. Robert P. Merges et al., Intellectual Property in the New Technological Age at
iv (1997). Restrictive legends hold powerful sway over all authors, including those
such as Professors Lemley and Merges, two of the authors of this casebook, who have
written thoughtfully and at length about the problems that shrinkwrap licenses pose
for copyright law. As with the web-wraps cited above, the intended or anticipated
audience for the work plays some part in calculating the type of notice to use. From
another casebook, Cyberlaw:

This work may not be translated or copied in whole or in part without the
written permission of the publisher ... except for brief excerpts in connec-
tion with reviews or scholarly analysis. Use in connection with any form of
information storage and retrieval, electronic adaptation, computer software,
or by similar or dissimilar methodology now known or hereafter developed
is forbidden.

Jonathan Rosenoer, Cyberlaw: The Law of the Internet at iv (1996). Like an increas-
ing number of law reviews, the law review of the University of Wisconsin includes the
following notice on its title page:

Wisconsin Law Review articles in which the University of Wisconsin holds
copyright may be duplicated for classroom use, provided that (1) each copy
is distributed at or below cost, (2) the author and the Wisconsin Law Review
are identified, (3) proper notice of copyright is affixed to each copy, and (4)
the Wisconsin Law Review is promptly notified of the use.

1997 Wis. L. Rev. 865 (title page of the issue). Works of literature posted in digital
format may call for an intermediate form of notice: "Texts may be printed out or
saved for teaching or research, providing that the rights of original copyright holders
are not infringed. Such copyrights are clearly identified in the database." Chadwyck-
Healey Ltd., Literature Online, Terms and Conditions (visited Sept. 29, 1998) <http://
lion.chadwyck.com/frames/html/copyrite.htm>. Evolving norms for books are typi-
fied by copyright notices for three books written by Professor Edward Tufte of Yale
University. The first two, Edward R. Tufte, The Visual Display of Quantitative Infor-
mation (1983) and Edward R. Tufte, Envisioning Information (1990), originally bore
"standard" copyright notices. The third, Edward R. Tlfte, Visual Explanations
(1997), bore a new notice:

This work may not be copied, reproduced, or translated in whole or in part
without written permission of the publisher, except for brief excerpts in con-
nection with reviews or scholarly analysis. Use with any form of information
storage and retrieval, electronic adaptation or whatever, computer software,
or by similar or dissimilar methods now known or developed in the future is
also strictly forbidden without the written permission of the publisher.

Id. Compare, as well, notices in different editions of Douglas Adams's science fiction.
The following is from the original Hitchhiker's Guide to the Galaxy (1979): "All
rights reserved, including the right to reproduce this book or portions thereof in any
form whatsoever." From Six Stories by Douglas Adams: The Ultimate Hitchhiker's
Guide (1996) (collecting and reprinting the entire series): "No part of this book may
be reproduced or transmitted in any form or by any means electronic or mechanical
including photocopying, recording, or by any information storage and retrieval sys-
tem, without permission in writing from the publisher." In both cases, the change
seems clearly to respond to, and to discourage, the likelihood that the text would be
scanned onto computers.

1066 [Vol. 67



recordings,"4s which, like books, have traditionally been distributed
publicly through sales rather than licenses.'49

The absence of privity has in principle presented book publishers
with the same problem faced by computer software developers. The
relatively clear distinctions in technology and resulting norms of
books were confirmed in different license and notice practices of
software publishers and book publishers. The uses of digital technol-
ogy are changing the print environment in at least two ways. First, the
possibility that printed works will be cheaply converted to digital form
without the consent of the copyright holder means that free riding and
piracy costs for print publishers approach those faced by software
publishers. Second, in a different sense, the print community is wel-
coming digital technology. Authors, particularly novelists, increas-
ingly sell books not just to print publishers but simultaneously to
movie producers and computer game developers, exploiting digital
markets for their works as part of the initial exchange of intellectual
property rights. Magazines and newspapers publish digital archives of
back issues on the World Wide Web, often charging for access to the
back issues, but not for access to recent versions. For most printed
works, at present, existing distribution processes limit the publisher's
ability to refine a contractual mechanism as primitive as a shrinkwrap

148. Digital technology is changing the prior conditions that made restrictive no-
tices or licenses unnecessary. See Stephen Breyer, The Uneasy Case for Copyright: A
Study of Copyright in Books, Photocopies, and Computer Programs, 84 Harv. L Rev.
281,299-300 (1970) [hereinafter Breyer, Uneasy Case for Copyright] (noting that lead-
time advantages and strategic pricing may give the publisher adequate incentive to
introduce new works).

149. Cassette decks raised the specter of large scale piracy of pre-recorded music
long before digital technology appeared, leading to prompt statutory regulation of
digital recording technology itself. See 17 U.S.C. §§ 1001-1010 (1994). So while no-
tices of use limitations on digital music media may be lagging behind, rather than
ahead of, the threat of piracy in the digital environment, producers may be recovering
their investments, and profiting, via statutory royalties. The Rolling Stones's 1997
Bridges to Babylon compact disc, for example, notes in very small print: "Unauthor-
ized reproduction of this recording is prohibited by Federal law and subject [sic] to
criminal prosecution." The Rolling Stones, Bridges to Babylon (Virgin Records
America, Inc. 1997) (back cover of the CD cover). The notice is visible but readable
(though only with a magnifying glass) through the exterior clear packaging of the
product. Similar notices are sometimes printed on the compact disk itself. The in-
creasing availability of recorded music via the World Wide Web, however, has pro-
duced web-wrap notices comparable to those quoted above. This is, in short,
shrinkwrap radio. See, eg., broadcast.com inc., Broadcast.Com Ternms and Conditions
(visited Sept. 29, 1998) <http-//wwv.broadcast.com/about/terms.html> (providing
"streamed" radio broadcasts and claiming that "[m]aterial from the Site or any Web
site owned, operated, licensed, or controlled by broadcast.com may not be copied,
reproduced, republished, uploaded, posted, transmitted, or distributed in any way").
Shrinkwrap television may not be far behind. The technologies of digital, pay-per-
view, and other forms of both broadcast and cable television could easily be adapted
to support shrinkwrap use regulation. As the FCC considers regulation of technical
standards for digital set-top boxes, copy protection-shrinkwrap television-is on its
agenda. See Carriage of Transmissions of the Digital Television Broadcast Stations, 13
F.C.C.R. 15092 (1998).
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license. The restrictive notice, however, is no less effective than
software shrinkwrap in conveying the message that use prerogatives
concerning this information remain with the publisher. 150 The in-
tended impact on conventions of information use is clear. The pub-
lisher is no longer merely declaring its rights (the right not to have the
book scanned onto a network server, or the right to adapt the novel as
a computer game). Instead, it is attempting to enlist the user or
reader in an involuntary bargain 15 to protect those rights. With the
spread of digital technology and the extension of shrinkwrap that
emerged with original digital content, computer software, books, mu-
sic, and fims1 z are in effect being "licensed" to users153 through
shrinkwrap.

150. The Economist, for example, includes the following legend on the Table of
Contents page of its printed version: "No reproduction is permitted in whole or part
without the express consent of The Economist Newspaper Limited." The Economist,
Sept. 19-25, 1998, at 7, 7. The electronic edition of the magazine includes the follow-
ing notice:

Unless otherwise stated, the copyright and similar rights in all material pub-
lished on the Site are owned by The Economist or its licensors. You are
permitted to print or download extracts from this material for your personal
use only. None of this material may be used for any commercial or public
use. No part of the Site or any material appearing on the Site may be repro-
duced on, stored in or transmitted to any other web site. No material ap-
pearing on the Site may be disseminated in any form, either electronic or
non-electronic, nor included in any retrieval system or service without the
prior written permission of The Economist and the payment of a specified
fee.

The Economist Newspaper Limited, The Economist (visited Oct. 8, 1998) <http://
www.economist.com>. Other publishers use the opposite model. The most recent
edition is available only to subscribers; back issues are available for free.

151. Not a legal bargain, but a bargain concerning the scope of the convention con-
cerning acceptable use.

152. Pre-recorded videotapes typically bear a notice that the film is "licensed for
home [or personal] use/exhibition only." But see Robert A. Rosenbloum, The Rental
Rights Directive: A Step in the Right and Wrong Directions, 15 Loy. L.A. Ent. L.J.
547, 567 n.108 (1995) (describing and quoting the 1983 congressional testimony of
Walt Disney Attorney Peter Nolan to the effect that "shrinkwrapping" videotapes is
not feasible); see also infra notes 204-09 and accompanying text (discussing how con-
ventions of protection change over time with use and re-use).

153. The more elaborate and custom-written the notice, the more it may feel like a
"legitimate," "legal," or "negotiated" license. The author draws the reader into the
fiction of a unique, one-to-one relationship. Consider the following:

No part of this book may be reproduced, replicated, reiterated, duplicated,
conduplicated, retyped, transcribed by hand (manuscript or cursive), read
aloud and recorded on audio tape, platter, or disk, lipsynched, stored in a
retrieval system, or transmitted in any form or by any means, including ge-
netic, chemical, mechanical, optical, xerographic, holographic, electronic,
stereophonic, ceramic, acrylic, or telepathic (except for that copying permit-
ted by Sections 107 and 108 of U.S. Copyright Law and except by reviewers
for the public press who promise to read the book painstakingly all the way
through before writing their reviews) without prior written permission from
the Publisher.

Hillel Schwartz, The Culture of the Copy: Striking Likenesses, Unreasonable Facsim-
iles 4 (1996). This is amusing, particularly given the subject matter of the book-the
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d. Database access, information service, and interactive World
Wide Web service agreements make shrinkwrap applicable to compi-
lations of fact and to expression generated, not by the publishers pro-
viding the information or services, but by the users themselves.
Combining these categories illustrates how shrinkwrap is being used
to establish private definitions and conventions of appropriate use re-
garding the input and output of the material covered so far. Access to
a compilation of fact was the context of ProCD. In that case, the
plaintiff had created a compilation of telephone numbers and distrib-
uted it on a CD-ROM accompanied by a notice that appeared on the
user's screen that, in part, prohibited noncommercial use of this
data.'" West's WESTMATE soft-vare, which a researcher must use
to access the WESTLAW database (largely a compilation of fact), 55

comes in a shrinkwrap package that contains a "no reverse engineer-
ing" restriction.'56 The WESTLAW database itself, moreover, con-
tains the following restriction: "No part of a WESTLAW transmission
may be copied, downloaded, stored in a retrieval system, further
transmitted or otherwise reproduced, stored, disseminated, trans-
ferred or used, in any form or by any means, except as permitted in
the WESTLAW Subscriber Agreement or with West's prior written
agreement.' 1 57 Note that this language acts and reads like a copyright
notice for a book more than it operates like a shrinkwrap form for

cultural meaning of "twins" of various types. When all is said and done, Schwartz's
reader still literally has "fair use" rights, even under this notice. But is that the under-
standing that this text is intended to generate?

154. See supra notes 82-93 and accompanying text.
155. The scope of Vest's proprietary interest in the public materials that it makes

available is the subject of much litigation and legislative attention. Most recently, a
panel of the Second Circuit held that West's copyright in its compilations of reported
decisions did not extend beyond the arrangement, indices, headnotes, and selection of
cases, that is, the information created or contributed by Vest. See Matthew Bender &
Co. v. West Publ'g Co., 158 F/3d 693 (2d Cir. 1998); Matthew Bender & Co. v. West
Publ'g Co., 158 F.3d 674 (2d Cir 1998).

156. See West Publishing Corp., WESTLAW Software License Agreement (1997)
(on file with author) ("User may not loan, lease, distribute or transfer the Software or
copies thereof to third parties, nor reverse engineer or otherwise attempt to discern
the source code of the Software.").

157. See West Publishing Corp., Westmate 6.1 Copyright Notice (1996) (on file with
author). The Subscriber Agreement does, however, expressly allow "fair use" under
the Copyright Act, but one must observe not only what the service says, but what it
does: the shrinkwrap "contractual" use restriction is coupled with the mandate that
the WESTLAW subscriber access the database via the WESTMATE software, the use
of which is limited to possessors of passwords. Thus, both code and contract act as
gatekeepers for material that, at most, has limited proprietary content and that, much
of the time, consists of public domain information. In ProCD, ProCD similarly tried
to protect its nonproprietary database of telephone numbers by bundling it with a
proprietary computer program that was used to access the database. See supra notes
82-93 and accompanying text. The data, however, were formatted in a way that pro-
ducing a different, but also effective, computer program to search the data was rela-
tively uncomplicated. See supra notes 82-93 and accompanying text.
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