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A. The Eleventh Amendment Doctrine

The Eleventh Amendment' 1 3 was passed to overrule the Supreme
Court's decision in Chisholm v. Georgia,1 4 and to reassert the pre-
Chisholm understanding of federal jurisdiction: that under the Article
III state-citizen diversity clause, unconsenting states retained their im-
munity to lawsuits in federal court." 5 By its own terms, the Amend-
ment bars federal courts from hearing suits brought by out-of-state
and foreign citizens against unconsenting states." 6 The Supreme
Court has extended the doctrine to prohibit suits brought by citizens
against their own state." 7 This jurisdictional bar, however, can be
overcome in a number of ways." 8 For one, states can waive their im-

113. "The Judicial Power of the United States shall not be construed to extend to
any suit in law or equity, commenced or prosecuted against one of the United States
by Citizens of another State, or by Citizens or Subjects of any Foreign State." U.S.
Const. amend. XI.

114. 2 U.S. (2 Dall.) 419 (1793) (holding that a South Carolina citizen could sue the
State of Georgia for assumpsit in federal court, because Article III grants federal
courts jurisdiction over controversies between states and citizens of another state).

115. William A. Fletcher, A Historical Interpretation of the Eleventh Amendment:
A Narrow Construction of An Affirmative Grant of Jurisdiction Rather Than a Prohi-
bition Against Jurisdiction, 35 Stan. L. Rev. 1033, 1046-51 (1983). During the ratifica-
tion of the United States Constitution, the state-citizen diversity clause was argued to
either provide only a neutral forum or to apply only when states were plaintiffs, but
no one thought it could be applied to expose states to liability. Id. Chisholm was the
first case decided under the new Constitution. Id. at 1054. Whether states' immunity
to suits in federal court derives from common law or from the Constitution has re-
cently been debated by the Supreme Court. See, e.g., Seminole Tribe v. Florida, 517
U.S. 44 (1996). Seminole held that "the Eleventh Amendment reflects the 'funda-
mental principle of sovereign immunity [that] limits the grant of judicial authority in
Article III.' Id. at 64 (citations omitted). The dissent disagreed with the majority's
conclusion that sovereign immunity mandates the preclusion of "all federal jurisdic-
tion over an unconsenting state," id. at 144 (citation omitted), and argued that immu-
nity was a common-law value not meant to be given constitutional status. Id. at 130-31
(Souter, J., dissenting). Further, the dissent argued that immunity "reaches only to
suits subject to federal jurisdiction exclusively under the Citizen-State Diversity
Clauses." Id. at 110 (Souter, J., dissenting). See also the Court's decision in Atas-
cadero State Hosp. v. Scanlon, 473 U.S. 234 (1985), where the majority and dissent
disagreed on whether or not the principle of state sovereign immunity is derived from
the Constitution. Justice Brennan argued in dissent that "[tihere simply is no consti-
tutional principal of state sovereign immunity." Id. at 259 (Brennan, J., dissenting).

116. John E. Nowak & Ronald D. Rotunda, Constitutional Law § 2.11, at 47 (5th
ed. 1995).

117. See Hans v. Louisiana, 134 U.S. 1 (1890) (holding that the Eleventh Amend-
ment barred a suit by a citizen of Louisiana against the State of Louisiana for the
State's violation of federal law arising from its default on interest payments on its
bonds); see also William A. Fletcher, The Diversity Explanation of the Eleventh
Amendment: A Reply to Critics, 56 U. Chi. L. Rev. 1261, 1261-62 (1989) (asserting
that the bar against unconsented suits brought by in-state citizens rests on the princi-
ple of the Eleventh Amendment, but not on its text).

118. George D. Brown, State Sovereignty Under the Burger Court-How the Elev-
enth Amendment Survived the Death of the Tenth: Some Broader Implications of
Atascadero State Hospital v. Scanlon, 74 Geo. L.J. 363, 366 (1985); Fletcher, supra
note 117, at 1261-62; Jesse Michael Feder, Note, Congressional Abrogation of State
Sovereign Immunity, 86 Colum. L. Rev. 1436, 1437-40 (1986).
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munity. 19 In addition, the Court held in Ex parte Young 120 that the
Eleventh Amendment does not bar suits against individual state of-
ficers for the prospective enforcement of federal law.' 2' Finally, Con-
gress can abrogate the immunity pursuant to section five of the
Fourteenth Amendment. 122

Whether the Eleventh Amendment's jurisdictional bar has been
overcome by abrogation in any particular statute is a matter of statu-
tory interpretation. For this question, the Supreme Court has devel-
oped the plain statement rule: "Congress may abrogate the States'
constitutionally secured immunity from suit in federal court only by
making its intention clear in the language of the statute."'-' There has
been a shift, however, in methods of statutory interpretation used by
the Court to discern congressional intent to abrogate.

In its 1973 decision, Employees v. Missouri Department of Public
Health and Welfare,'24 the Court stated that congressional intent to
abrogate states' sovereign immunity must be "clear."' - A year later,

119. See Port Authority Trans-Hudson Corp. v. Feeney, 495 U.S. 299, 304-09 (1990)
(finding waiver when a state accepts federal funds under a statute that clearly indi-
cates that state may be sued in federal court); Edelman v. Jordan, 415 U.S. 651, 672-73
(1974) (finding that a state's receipt of federal funds constitutes a waiver of Eleventh
Amendment immunity only where Congress explicitly required a waiver); Feder,
supra note 118, at 1437-40.

120. 209 U.S. 123 (1908).
121. Id at 160 (holding that a suit challenging the federal constitutionality of a state

official's action is not a suit against the state). In addition, in Hutto v. Finney, 437
U.S. 678 (1978), the Court held that the Eleventh Amendment did not bar an award
of attorney's fees against officers of the state's Department of Corrections in their
official capacities for the officers' bad faith failure to cure constitutional violations in
prison. Id. The Court ruled that the power to impose fines is ancillary to the federal
court's power to impose injunctive relief under !Er Parte Young. Id.; see also Carlos
Manuel Vazquez, What is Eleventh Amendment lmnnity?, 106 Yale I.J. 1683, 1686
(1997) (explaining that Ex Parte Young "means that the Eleventh Amendment inhib-
its only retrospective relief for a state's past violations of federal law").

122. Vazquez, supra note 121, at 1687-88. In Pennsylvania v. Union Gas Co., 491
U.S. 1 (1989), the Court held that Congress has the power to abrogate the states'
immunity pursuant to the Commerce Clause. In Seminole Tribe v. Florida, 517 U.S.
44 (1996), the Court overruled its holding in Union Gas that the Interstate Commerce
Clause included the power to abrogate states' immunity under the Eleventh Amend-
ment. The Court found that Congress did not have the power to abrogate under the
Indian Commerce Clause, as Article I powers "cannot be used to circumvent the con-
stitutional limitations placed upon federal jurisdiction." Id. at 72-73. Both the Indian
and the Interstate Commerce Clauses are Article I powers. See U.S. Const. art I, § 8,
cl. 3.

123. Dellmuth v. Muth, 491 U.S. 223 (1989). The Court stated:
To temper Congress' acknowledged powers of abrogation with due concern
for the Eleventh Amendment's role as an essential component of our consti-
tutional structure, we have applied a simple but stringent test: "Congress
may abrogate the States' constitutionally secured immunity from suit in fed-
eral court only by making its intention unmistakably clear in the language of
the statute."

Id. at 227-28 (quoting Atascadero State Hosp. v. Scanlon, 473 U.S. 234, 242 (1985)).
124. 411 U.S. 279 (1973).
125. Id. at 285.
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in Edelman v. Jordan,1 26 the Court raised the requirement a notch,
stating that "we will find waiver only where 'stated by the most ex-
press language or by such overwhelming implications from the text as
[will] leave no room for any other reasonable construction.1'1 2 7 In
Quern v. Jordan,12 however, the Court appeared willing to look at
extrinsic sources such as legislative history for congressional intent. 29

Finally, in Pennhurst State School and Hospital v. Halderman,130 the
Court said that there must be "an unequivocal expression of congres-
sional intent.' 13 ' It was not until Atascadero State Hospital v. Scan-
lon'132 in 1985 that the Court limited the search for intent to abrogate
states' sovereign immunity to the "unmistakable language in the stat-
ute itself.'

33

In Atascadero, the Court first articulated its current version of the
plain statement rule.13 1 The plaintiff, diabetic and blind in one eye,
sued Atascadero State Hospital, alleging that it refused to hire him as
a recreational therapist because of his disability in violation of § 504
of the Rehab Act.'35 The plaintiff argued that the legislative history
and the purpose of the statute demonstrated that Congress had in-
tended to abrogate the states' Eleventh Amendment immunity and
permit suits against them.' 36 The plaintiff relied on prior Supreme
Court decisions that found abrogation using this type of evidence.1 37

In holding that the Rehab Act did not abrogate the states' Eleventh
Amendment immunity, the Court articulated a new standard by which
courts should examine statutory language to determine congressional
intent to abrogate the states' Eleventh Amendment immunity. 138 Dis-

126. 415 U.S. 651 (1974).
127. Id. at 673 (quoting Murray v. Wilson Distilling, Co., 213 U.S. 151, 171 (1909)).
128. 440 U.S. 332 (1979).
129. The Court said:

neither logic, the circumstances surrounding the adoption of the Fourteenth
Amendment, nor the legislative history of the 1871 Act compels, or even
warrants, a leap from this proposition to the conclusion that Congress in-
tended by the general language of the Act to overturn the constitutionally
guaranteed immunity of the several States.

Id. at 342.
130. 465 U.S. 89 (1984).
131. Id. at 99.
132. 473 U.S. 234 (1985).
133. Id. at 243.
134. Note, Clear Statement Rules, supra note 17, at 1962.
135. Atascadero, 473 U.S. at 236.
136. Id. at 242. The dissent also argued that the legislative history supported find-

ing an intent to abrogate, stating that "[t]he legislative history confirms that the
States' were among the primary targets of § 504," and quoting Representative Vanik:
"Our Governments tax ... people [with disabilities], their parents and relatives, but
fail to provide services for them ... ." Id. at 249 (Brennan, J., dissenting) (quoting 117
Cong. Rec. 45,974 (Dec. 9, 1971) (statement of Rep. Vanik)).

137. See supra notes 124-32 and accompanying text.
138. Eskridge & Frickey, Quasi-Constitutional Law, supra note 14, at 621 (calling

the Court's new standard a "steroidal transformation" from its previous definition of
the plain statement rule); see also Note, Clear Statement Rules, supra note 17, at 1962

1998] 2249



FORDHAM LAW REVIEW

regarding the plaintiff's use of legislative history, the Court said that
the intention to abrogate must be "unmistakably clear in the language
of the statute,"'139 but did not say what language would be sufficient.
Because the Court found that the language of the Rehab Act was not
"unmistakably clear," the Court held that the Rehab Act did not per-
mit private suits in federal court against states for violations of the
Act." Thus, the Eleventh Amendment plain statement rule's origi-
nal intentionalist test for determining whether Congress meant to ab-
rogate states' Eleventh Amendment immunity statutorily has evolved
into a textualist test for determining whether a statute contains such
an abrogation.'

4 1

1. The Plain Statement Rule and Federalism

The plain statement rule seeks to preserve the balance of power
between the states and the federal government, by making Congress
fully consider and unequivocally state its intention to create private
rights of action against states for violations of federal law.1 42 The rule
reflects the "fundamental constitutional balance between the Federal
Government and the States' 143 and the "fundamental principle of sov-
ereign immunity" behind the Eleventh Amendment.'"

If Congress fails to adopt the language required by the Supreme
Court's plain statement rule, the Court will find that the Eleventh
Amendment bars suits against states brought by private citizens in
federal court under a federal statute.141 Congress can, however, draft
or amend a statute to include the language necessary to abrogate the
Eleventh Amendment.'" Indeed, after Atascadero, Congress quickly
amended the Rehab Act to include a statement of abrogation.' 47 The
Supreme Court has since recognized the amended language as suffi-
cient to indicate intent to abrogate states' immunity under the Elev-
enth Amendment."4 The ADA also contains the same language as

(describing Atascadero as the "leading case in the Court's modem clear statement
jurisprudence").

139. Atascadero, 473 U.S. at 242.
140. Id.
141. Eskridge and Frickey, Quasi-Constitutional Law, supra note 14, at 621.
142. Id. at 633 (asserting that the Court considers norms like federalism to be un-

derenforced and require protection through clear statement rules).
143. Atascadero, 473 U.S. at 238.
144. Id (quoting Pennhurst State Sch. and Hosp. v. Halderman, 465 U.S. 89, 98

(1984)).
145. Brown, supra note 118, at 364-65.
146. See Note, Clear Statement Rules, supra note 17, at 1967.
147. The Atascadero decision was overruled by amendments to the Rehab Act in

1986. 42 U.S.C. § 2000d-7(a)(1) (1994).
148. See Lane v. Pena, 116 S. Ct. 2092, 2099 (1996). The Court described the re-

sponse to Atascadero as an "unambiguous waiver of the States' sovereign immunity."
Id. at 2100. The language approved by the Court stated: "A State shall not be im-
mune under the Eleventh Amendment... from suit in Federal Court for a violation
of section 504 of the Rehabilitation Act of 1973 .... 42 U.S.C. § 2000d-7(a)(1)

2250 [Vol. 66
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the amended Rehab Act: "A State shall not be immune under the
Eleventh Amendment ....,,4 If the plain statement rule's effect is
limited by the ability of Congress to "learn the rule" and to comply by
using unequivocal language, its effect could mistakenly be seen as in-
consequential. The evolution of the textualist doctrine, however, has
major implications for Congress's ability to abrogate states' immunity
to suits in federal court in light of recent Supreme Court decisions
involving the plain statement rule.

2. Extension of the Plain Statement Rule in Gregory v. Ashcroft

In Gregory v. Ashcrofl,15 the Court applied the Eleventh Amend-
ment plain statement rule in a Tenth Amendment 151 context.15 2 The
Court held that state judges were not covered by the Age Discrimina-
tion in Employment Act'53 ("ADEA") because it was ambiguous
whether the statute's exception for appointees "on the policymaking
level" included judges.' 54 The Court stated that if Congress intended
the ADEA to apply to state judges-an area the Court considered at
"the heart of representative government 1 5 5 and a "state governmen-
tal function"a 6 -its intentions must be clear.'57 As Justice White
pointed out, this was a significant extension of the plain statement rule
previously applied in Atascadero.158 While the Court in Atascadero
used the plain statement rule to determine whether the statute applied
to the states generally, here the Court used the rule to decide the "dis-

(1994). Furthermore, the Court recognized that the amendment was a response to
their decision: "Section 1003 was enacted in response to our decision in Atascadero
State Hospital v. Scanlon .... By enacting § 1003, Congress sought to provide the sort
of unequivocal waiver that our precedents demand." 116 S. Ct. at 2099.

149. 42 U.S.C. § 12202 (1994).
150. 501 U.S. 452 (1991).
151. The Tenth Amendment states: "The powers not delegated to the United

States by the Constitution, nor prohibited by it to the states, are reserved to the states
respectively, or to the people." U.S. Const. amend. X. The Gregory court found that
the power to determine the required qualifications for ones' own government officials
was a "power reserved to the States under the Tenth Amendment." 501 U.S. at 463.

152. See Gregory, 501 U.S. at 461 (finding that Atascadero was an Eleventh
Amendment case, but that a similar approach is applied in other contexts). Although
Gregory was a Tenth Amendment case, the Court quoted from Atascadero for the
proposition that "[I1f Congress intends to alter the 'usual constitutional balance be-
tween the States and the Federal Government,' it must make its intention to do so
'unmistakably clear in the language of the statute."' Id. at 460 (citations omitted).

In describing the Gregory decision, Eskridge and Frickey state that "[riather than
relying upon conventional interpretive methods and canons, [Justice 0' Connor] cre-
ated a new super-strong clear statement rule for federal regulation of at least some
state functions." Eskridge & Frickey, Quasi-Constitutional Law, supra note 14, at 624.

153. 29 U.S.C. §§ 621-634 (1994).
154. 501 U.S. at 465.
155. Id. at 463 (quoting Bernal v. Fainter, 467 U.S. 216, 221 (1984)).
156. Id. at 470.
157. Id. at 467.
158. Id. at 476 (White, J., concurring).
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pute... over the precise details of the statute's application."' 59 The
Gregory majority reasoned that the use of the clear statement rule was
necessary in this case because the situation concerned a state's consti-
tutional provision for mandatory retirement as applied to a state
judge. The Court termed it a "provision [that] goes beyond an area
traditionally regulated by the States; it is a decision of the most funda-
mental sort for a sovereign entity. Through... the character of those
who exercise government authority, a State defines itself as a
sovereign."'160

These notions of core state principles and traditional government
functions are a direct reference to the Court's prior decision in Na-
tional League of Cities v. Usery,161 which was subsequently overruled
by Garcia v. San Antonio Metropolitan Transit Authority. 62 The Na-
tional League Court attempted to preserve the state-federal govern-
ment balance by holding that the Tenth Amendment protected the
states' "traditional governmental functions" from federal regula-
tion.163 The Court soon decided, however, that this inquiry into what
were "traditional," or "integral" state functions was "unsound in prin-
cipal and unworkable in practice."'" In Garcia, the Court held that it
no longer would impose its own notions of federalism through a judi-
cial interpretation of the Tenth Amendment.1 65 Instead, the Court
reasoned that the states had adequate protection through the struc-
ture of the federal system,166 and, therefore, the Court relinquished
the authority to maintain the state-federal balance to Congress. 67

Since Garcia, members of the Court who disagreed with its hold-
ing'68 have developed means by which to re-establish the National
League test, thereby re-asserting the Court's role in maintaining the
principles of federalism. 69 In Gregory, for example, the Court articu-

159. Id. In contrast, in School Board v. Arline, it was the dissent that argued that
the plain statement rule should be used to determine whether Congress meant to
abrogate the states' immunity under the Rehab Act as to a specific area of regulation,
as opposed to using it merely to determine whether the statute in general abrogated
the states' Eleventh Amendment immunity. 480 U.S. 273, 289-93 (1987) (Rehnquist,
C.J., dissenting).

160. 501 U.S. at 460.
161. 426 U.S. 833 (1976), overruled by Garcia v. San Antonio Metro. Transit Auth.,

469 U.S. 528 (1985).
162. 469 U.S. 528 (1985).
163. National League, 426 U.S. at 852.
164. Garcia, 469 U.S. at 546.
165. See Note, Clear Statement Rules, supra note 17, at 1961.
166. 469 U.S. at 550-51. The Court found that the limitations on Congress's Article

I power, the role of the states and their citizens in electing the legislative and execu-
tive branches, and the equal representative of the states in the Senate all provided
adequate protection against congressional overreaching. Id.

167. Id. at 555-56; Brown, supra note 118, at 376-79.
168. Chief Justice Burger, Justice Rehnquist, Justice O'Connor, and Justice Powell

dissented in Garcia. See 469 U.S. at 557.
169. The Garcia dissent saw the majority's decision as an abandonment of judicial

review in determining whether Congress has transgressed the "constitutional limits on

[Vol. 662252
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lated a new means to restrict the reach of federal legislation.17 0 Greg-
ory was, however, not a wholesale reversal of Garcia. First, the
Gregory Court found the case to be one that went beyond being just a
traditional state function because it involved the right to choose the
qualifications for elected officials.17' Furthermore, the Court specifi-
cally noted that although the "principles of federalism ... are attenu-
ated when Congress acts" pursuant to its section five powers, the
"States' power to define the qualifications of their officeholders has
force.., against the proscriptions of the Fourteenth Amendment. 1' 72

Moreover, although the Gregory Court said Congress must make its
intent "plain," it also said that Congress was not required to create a
comprehensive list of all the traditional state functions to which it in-
tends the federal law to apply.' 73 What exactly Gregory requires,
however, and how it will be applied is unclear.174

3. The Effect of Textualism and the Plain Statement Rule

Atascadero established that the question of whether Congress in-
tended to abrogate states' immunity generally is a textualist inquiry.
Although the Court hesitated to make the Gregory test a textualist
one, it did not refer to legislative history.175 Textualism could prevent

its power." Id. at 566-67 (Powell, J., dissenting); see also James F. Blumstein, Federal-
ism and Civil Rights: Complementary and Competing Paradigms, 47 Vand. L. Rev.
1251, 1287-91 (1994) (arguing that the decisions in Gregory and New York v. United
States represent post-Garcia judicial limitations on federal power which do not disturb
the "analytical framework of Garcia," but are "nonetheless at odds with the prevail-
ing normative view in Garcia"); Eskridge & Frickey, Quasi-Constitutional Law, supra
note 14, at 634-35 (arguing that Gregory threatens to re-establish the same unprinci-
pled standards the Court disavowed in Garcia); Edward L. Rubin & Malcom Feeley,
Federalism: Some Notes on a National Neurosis, 41 UCLA L. Rev. 903, 903-04 (1994)
(stating that the Court, a "mere six years after its brave declaration that it had sworn
off federalism for good," had "suffered a relapse" in deciding Gregory on principles of
federalism).

170. See Note, Clear Statement Rules, supra note 17, at 1973.
171. 501 U.S. 452, 460 (1991).
172. Id. at 468.
173. Id. at 467.
174. See Quasi-Constitutional Law, supra note 14, at 633-34. But see Michael P.

Lee, Comment, How Clear is "Clear"?: A Lenient Interpretation of the Gregory v.
Ashcroft Clear Statement Rule, 65 U. Chi. L. Rev. 255, 265-66 (1998) (arguing that a
"lenient" reading of Gregory yields two conditions that must be met in order to satisfy
the plain statement rule: (1) the plain meaning of the statutory language includes the
core state function at issue; and (2) that there is no exception in the statute which
creates ambiguity regarding whether the core function was meant to be included); The
Supreme Court, 1990 Term-Leading Cases, 105 Harv. L. Rev. 177, 202 (1991) [here-
inafter Leading Cases] (claiming that Gregory created a "two-tier" inquiry: (1) Con-
gress must abrogate the states' Eleventh Amendment immunity to have its legislation
apply to the states generally; and (2) Congress must then also clearly state which state
governmental functions it intends the law to include).

175. Justices Blackmun and Marshall dissented because "the structure and legisla-
tive history of the policymaker exclusion make clear that judges are not the kind of
policymakers whom Congress intended to exclude from the ADEA's broad reach."
501 U.S. Gregory at 486 (Blackmun, J., dissenting). The dissent further stated that
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the application of a statute to core state functions by requiring specific
statements of Eleventh Amendment abrogation. This practice, how-
ever, may contradict. other constitutional principals, particularly when
applied to legislation passed pursuant to the Fourteenth Amendment.

a. Textualism and Its Limited Sources for Determining
Congressional Intent

One significant effect of Atascadero's176 clear statement rule is to
limit the search for congressional intent to the explicit language of the
statute.177 Prior to Atascadero, the Court had found congressional in-
tent to abrogate the Eleventh Amendment by looking at both the text
and legislative history. 17  Post-Atascadero, the Court's plain state-
ment rule reflects a textualist approach to statutory interpretation, be-
cause the Court requires the intent to abrogate to be clear from
"unmistakable language in the statute itself."'17 9

As explained above, in Gregory v. Ashcroft the Court further ex-
tended the reach of the plain statement rule.1s° This extension poten-
tially implements a textualist method of interpretation on the question
of whether Congress intended to abrogate states' immunity as to a
specific state function.' 8' Thus, the Eleventh Amendment plain state-
ment rule has, in essence, been transformed into a two-pronged test
for cases dealing with what is perceived to be a "core state function."
First, under the Atascadero prong, the court asks whether Congress
intended to generally abrogate the states immunity. Next, if the court
finds Gregory's version of the plain statement rule applicable, it asks
whether Congress intended to abrogate states' immunity as applied to
specific areas of state governance. This transformation has greater
consequences than the plain statement rule's original incarnation in
Atascadero.'8 As seen with the amendment to the Rehab Act, Con-
gress can fairly easily satisfy prong one by inserting the necessary lan-

when a "statutory term is ambiguous or undefined, a court ... should defer to a
reasonable interpretation of that term proffered by the agency entrusted with ad-
ministering the statute." Id. at 493 (citing Chevron U.S.A., Inc. v. Natural Resources
Defense Council, Inc., 467 U.S. 837, 842-43 (1984)).

176. 473 U.S. 234 (1985).
177. Note, Clear Statement Rules, supra note 17, at 1959.
178. See supra notes 124-33 and accompanying text.
179. Atascadero, 473 U.S. at 243. Four years later in Dellnutth v. Muth, the Court

said:
Legislative history generally will be irrelevant to a judicial inquiry into
whether Congress intended to abrogate the Eleventh Amendment. If Con-
gress' intention is 'unmistakably clear in the language of the statute'...
recourse to legislative history will be unnecessary;... because by definition
the rule of Atascadero will not be met.

491 U.S. 223, 230 (1989) (quoting Atascadero, 473 U.S. at 242).
180. See supra Part llI.A.2.
181. See Leading Cases, supra note 174, at 202-04.
182. See Lee, supra note 174, at 266-67.
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guage when needed to abrogate state immunity generally. 183 It is an
entirely different matter, however, if to satisfy prong two, Congress
has to explicitly enumerate every state function covered by a statute.
Either Congress will have to anticipate all areas likely to be labeled
"core state functions" or amend the statute every time a court so
determines. 184

The problem is compounded, moreover, by the Court's use of textu-
alism on the abrogation question.'85 Thus, when determining whether
Congress intended a statute to apply to what is arguably a core state
function, the Gregory decision may bar consideration of legislative
history, the structure of the statute, and the statutory purpose, as a
means to discern congressional intent for specific questions of statu-
tory application. How textualism may result in a misinterpretation of
congressional intent is illustrated by the Court's use of the plain state-
ment rule in Atascadero to determine whether the states' Eleventh
Amendment immunity was abrogated generally. Had the Court been
looking for congressional intent in Atascadero, using ordinary tools of
statutory interpretation--legislative history in particular-the Court
would likely have found an intent to abrogate. After looking at this
kind of evidence, both the lower court in Atascadero86 and Justice
Brennan in dissent'87 concluded that Congress intended to abrogate
the states' Eleventh Amendment immunity. Even more convincing
are the later statements made by members of Congress when passing
the amendment to the Rehab Act. Members of Congress specifically
commented on how the Court, by focusing on the text of the statute,
had misinterpreted congressional intent. 88

183. See supra note 147 and accompanying text.
184. See Lee, supra note 174, at 266 (stating that the negative consequences of re-

quiring specific enumeration are (1) wasted legislative resources; (2) "legislative pa-
ralysis" due to "the impracticality" of drafting lists of state functions; (3) the
unwillingness of courts to find anything a core state function unless it is explicitly
listed as covered by the statute; and (4) increased inflexibility of statutes and in-
creased difficulty in adapting statutes to changing circumstances).

185. See Note, Clear Statement Rules, supra note 17, at 1960.
186. By relying on Supreme Court precedent, the lower court in Atascadero in-

ferred that the states were included in the authorization of a general class of defend-
ants, as the Rehab Act "contains extensive provisions under which states are the
express intended recipients of federal assistance." Scanlon v. Atascadero State Hosp.,
735 F.2d 359, 360 (9th Cir. 1984), rev'd, 473 U.S. 234 (1985).

187. In Atascadero, Brennan found congressional intent to abrogate by examining
legislative history, the text, and Senate-approved regulations which defined "recipi-
ent" to include state and local governments. 473 U.S. at 249-51.

188. S. Conf. Rep. No. 99-388, at 27-28 (1986) ("The Supreme Court's decision mis-
interpreted congressional intent. Such a gap in Section 504 coverage was never in-
tended. It would be inequitable for Section 504 to mandate state compliance.., and
yet deny litigants the right to enforce their rights in Federal courts .... ); 132 Cong.
Rec. 28,623 (Oct. 3, 1986) (statement of Sen. Cranston) ("These provisions would
reverse the holding in Atascadero by providing that ... a Federal suit for damages
would now be available against a state or a State agency."). Similar statements were
also made regarding the Court's decision in Dellmuth v. Muth, 491 U.S. 223 (1989),

1998] 2255



FORDHAM LAW REVIEW

b. The Eleventh Amendment Plain Statement Rule and the
Fourteenth Amendment

The ADA, an anti-discriminatory statute, was enacted pursuant to
Congress's authority under section five of the Fourteenth Amend-
ment' 89 and should be interpreted broadly to accomplish its remedial
purposes. 190 Yet this principle collides with the Eleventh Amend-
ment's limit on Congress's power to provide for a private remedy for

that Congress, in enacting the Education of the Handicapped Act, 20 U.S.C. §§ 1400-
1491 (1994), did not abrogate the states' Eleventh Amendment Immunity. See H.
Rep. No. 101-544, at 12 (1990), reprinted in 1990 U.S.C.C.A.N. 1723-34 ("The Com-
mittee has determined that the Supreme Court misinterpreted congressional intent
.... It would be inequitable for EHA to mandate State compliance with its provi-
sions and yet deny litigants the right to enforce their rights in Federal courts when
State or State agency actions are at issue.").

189. 42 U.S.C. § 12101(b)(4) (1994) ("It is the purpose of this chapter... to invoke
the sweep of congressional authority, including the power to enforce the fourteenth
amendment... in order to address the major areas of discrimination faced day-to-day
by people with disabilities."). Section one of the Fourteenth Amendment prohibits
the states from "abridg[ing] the privileges or immunities of citizens of the United
States; ... depriv[ing] any person of life, liberty, or property, without the due process
of law; ... [ ]or deny[ing] to any person ... equal protection of the laws." U.S. Const.
amend. XIV, § 1. Section five grants Congress the "power to enforce, by appropriate
legislation, the provisions of this article." U.S. Const. amend. XIV, § 5. The Four-
teenth Amendment--"specifically designed as an expansion of federal power and an
intrusion on state sovereignty"-shifted the enforcement and definition of civil rights
from the states to the federal government. City of Rome v. United States, 446 U.S.
156, 179 (1980).

The Supreme Court refused to give individuals with disabilities protected class sta-
tus in City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432 (1985). Protected class
status means that the court will judge the legitimacy of a law with varying degrees of
scrutiny depending on the classifications the legislature used. Nowak & Rotunda,
supra note 116, § 14.3, at 601-06. In Fitzpatrick v. Bitzer, even though at that time the
Court had not yet found gender to be a protected class under the Fourteenth Amend-
ment, the Court found that Congress, through section five's grant of authority, had
the power to create a statutorily protected class. See 427 U.S. 445, 456 (1976). Six
months later, in Craig v. Boren, 429 U.S. 190 (1976), the Court found that gender
classifications merited "intermediate scrutiny," thereby making gender a constitution-
ally protected class. In the ADA, Congress appropriated language from the Supreme
Court's equal protection jurisprudence to describe the discrimination faced by indi-
viduals with disabilities as a class and made explicit findings in the ADA which sug-
gest that individuals with disabilities are entitled to suspect class status under the
Fourteenth Amendment. See 42 U.S.C. § 12101(a) (7) (1994).

Currently, however, the lower courts disagree about whether the ADA is a valid
use of Congress's power under the Fourteenth Amendment. Compare Crawford v.
Indiana Dep't of Corrections, 115 F.3d 481,487 (7th Cir. 1997) (applying the Seminole
test and finding that the ADA was created to remedy discrimination under the Four-
teenth Amendment), and Clark v. California, 123 F3d 1267, 1270 (9th Cir. 1997)
(same), petition for cert. filed, 66 U.S.L.W. 3308 (U.S. Oct. 20, 1997) (No. 97-686), with
Pierce v. King, 918 F. Supp. 932, 940 (E.D.N.C. 1996) (holding that the ADA was not
a valid use of Congress's Fourteenth Amendment power because the ADA demands
"special treatment ... and entitlement in order to achieve its goals"), aff'd per curiam,
131 F.3d 136 (4th Cir. 1997), petition for cert. filed, (U.S. Mar. 10, 1998) (No. 97-8246).

190. See Tcherepnin v. Knight, 389 U.S. 332, 336 (1967) (stating that it is a "familiar
canon of statutory construction that remedial legislation should be construed broadly
to effectuate its purposes").
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states' civil rights violations. The Supreme Court recently addressed
the interaction of the two Amendments in Seminole Tribe v. Flor-
ida.191 The Court reiterated the Atascadero test to determine whether
a statute abrogated a states Eleventh Amendment immunity: "[W]e
ask . . . first, whether Congress has 'unequivocally expresse[d] its in-
tent to abrogate the immunity,"' and added "second, whether Con-
gress has acted 'pursuant to a valid exercise of power."'192 On the
second question, the court held that Congress lacked the power to
abrogate pursuant to its Article I powers,193 and indicated that Con-
gress's only source of authority to abrogate the Eleventh Amendment
is the Fourteenth Amendment. 194 This proposition reaffirmed Fitzpat-
rick v. Bitzer,'95 where the Court held that as legislation passed pursu-
ant to Congress's section five power under the Fourteenth
Amendment, Title VII of the Civil Rights Act of 1964 abrogated
states' Eleventh Amendment immunity. 196 The Court said: "When
Congress acts pursuant to § 5, not only is it exercising legislative au-
thority that is plenary within the terms of the constitutional grant, it is
exercising that authority under one section of a constitutional Amend-
ment whose other sections by their own terms embody limitations on
state authority."'197 Thus, the Court has recognized that it is contradic-
tory to allow states to assert their sovereign immunity and limit the
reach of legislation passed pursuant to a constitutional amendment
whose very purpose is to expand federal authority over the states.' 98

The presumption that such remedial legislation should be interpreted
broadly aids anti-discriminatory legislation like the ADA in effectuat-
ing its goals. A textualist version of the Gregory plain statement rule,
however-would contradict both the purpose of the legislation and
the presumption that it is to be interpreted generously-because it
would limit the reach of statute to only those core functions enumer-
ated in a statute enacted pursuant to the Fourteenth Amendment.

191. 517 U.S. 44 (1996).
192. Id. at 55 (citations omitted).
193. Id. at 72-73 (stating that Article I powers "cannot be used to circumvent the

constitutional limitations placed upon federal jurisdiction").
194. Id. at 65; see also Erwin Chemerinsky, Federalism Not As Limits, But As Em-

powerment, 45 U. Kan. L. Rev. 1219, 1222 (1997) ("[Iln Seminole Tribe v. Florida, the
Court held that the Eleventh Amendment precludes suits ... against states pursuant
to federal laws except for those adopted under section five of the Fourteenth Amend-
ment."); Daniel J. Meltzer, The Seminole Decision and State Sovereign Immunity,
1996 Sup. Ct. Rev. 1, 6 ("Although Chief Justice Rehnquist's opinion reaffirmed that
Congress does have power, when legislating under section five of the Fourteenth
Amendment, to abrogate sovereign immunity and thus subject states to federal court
suits, the Court ruled that Congress lacks such power when acting under its Article I
grant of legislative authority.").

195. 427 U.S. 445 (1976).
196. Id. at 456.
197. Id.
198. See id.
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Were it not for Gregory, it would seem that Congress used both the
language and the authority necessary to abrogate the Eleventh
Amendment in the ADA-in accordance with Atascadero and Semi-
nole. The application of the Gregory rule remains an active debate
within the Supreme Court, however.19 9 Picking up on the Supreme
Court's internal dispute, it is Gregory's version of the plain statement
rule that defendant prisons use to challenge the ADA's application to
state prisons.20 The prisons argue that prison management is a core
state function, and that Gregory requires specific abrogation of Elev-
enth Amendment immunity in order to permit private suits in federal
court for violations of the ADA which occur in prison.

B. The Chevron2 0 1 Doctrine

The ADA delegates much of the fleshing-out of the statute to ad-ministrative agencies, including the DOJ which has the authority
under Title II to promulgate regulations regarding the application of

199. The Court has applied the Gregory plain statement rule only once in a five-
four decision. See BFP v. Resolution Trust Corp., 511 U.S. 531 (1994). On the ques-
tion of whether a provision of the federal bankruptcy law meant to adopt or displace
state law, the Court found the language of the statute inconclusive. Id. The Court's
holding relied on two presumptions: (1) that statutes invading common law must be
read to favor long-established principles absent evident statutory purpose to the con-
trary; and (2) in this case, the Gregory-enhanced version of the clear statement rule
required clearer congressional intent to preempt. Il at 543-45.

Dissenting justices have argued for the application of the Gregory plain statement
rule in four instances, claiming core state interests were implicated. See United States
Term Limits, Inc. v. Thornton, 514 U.S. 779,879 (1995) (Thomas, J., dissenting) (opin-
ion joined by Rehnquist, CJ., & O'Connor & Scalia, JJ.) (citing to Gregory to support
the argument that states have the power to set additional qualifications, like term
limits, for their elected officials over what the Constitution requires); City of Ed-
monds v. Oxford House, Inc., 514 U.S. 725, 743-44 (1995) (Thomas, J., dissenting)
(opinion joined by Scalia & Kennedy, JJ.) (citing to Gregory to support the statement
that zoning laws are areas traditionally regulated by the states); Allied-Bruce
Terminix Cos. v. Dobson, 513 U.S. 265, 292-93 (1995) (Thomas, J., dissenting) (opin-
ion joined by Scalia, J.) (citing to Gregory to argue that the Federal Arbitration Act
does not apply to state courts); Evans v. United States, 504 U.S. 255, 291-92 (1992)
(Thomas, J., dissenting) (opinion joined by Rehnquist, CJ., & Scalia. J.) (arguing that
the Gregory plain statement rule mandates a narrow construction of the Hobbs Act to
include the common-law definition of extortion by public officials). The Court has
also cited to Gregory in other cases for its general federalism propositions. See, e.g.,
Printz v. United States, 117 S. Ct. 2365,2376 (1997) (citing to Gregory for the proposi-
tion that the Constitution established a system of "'dual sovereignty"); New York v.
United States, 505 U.S. 144, 161-62 (1992) (holding that the Tenth Amendment pre-
vents the federal government from "commandeering" state governments).

200. See e.g., Amos v. Maryland Dep't of Pub. Safety and Correctional Sers., 126
F.3d 589, 607 (4th Cir. 1997) (holding that the Gregory plain statement rule bars the
ADA's application to state prisons), petition for cert. filed, 66 U.S.L.W. 3474 (U.S.
Dec. 19, 1997) (No. 97-1113); Torcasio v. Murray, 57 F.3d 1340, 1344-46 (4th Cir.
1995) (suggesting that the Gregory plain statement rule prohibits the application of
the ADA to state prisons).

201. Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837
(1984).
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the ADA to public entities. The Chevron doctrine reflects principles
regarding the appropriate roles of the judicial and executive branches
for interpreting statutory language. Chevron sets up a two-step stan-
dard to establish the appropriate amount of deference a court should
give an agency interpretation of a statute.2°  As with the Eleventh
Amendment plain statement rule, the conclusions that the reviewing
court reaches at each step depend on statutory interpretation, thereby
raising the question whether another method would lead to a different
conclusion.

1. The Court, Agencies, and the Chevron Doctrine

The Supreme Court's decision in Chevron created a new doctrine of
statutory interpretation.2 °3 The rule of Chevron requires a court to
defer to an administrative agency's "reasonable" interpretation of a
gap or ambiguity in the statute under which the agency has express
lawmaking authority.0 4 In applying Chevron, the court must go
through two steps. First, it must ask whether "Congress has directly
spoken to the precise question at issue. If the intent of Congress is
clear, that is the end of the matter; for the court, as well as the agency,
must give effect to the unambiguously expressed intent of Con-
gress."' 20 5 If Congress's intent is not clear because the statute is silent
or ambiguous on the particular issue, the Court must defer to the
agency's interpretation of the statute if it is "permissible," and does
not conflict with the statutory language.20 6 The agency's interpreta-
tion will be deemed permissible "[w]hen Congress expressly delegates
to an administrative agency the authority to make specific policy de-
terminations,... unless it is 'arbitrary, capricious, or manifestly con-

202. Id. at 842-43.
203. See John F. Manning, Constitutional Structure and Judicial Deference to

Agency Interpretations of Agency Rules, 96 Colum. L. Rev. 612, 623-25 (1996) ("Chev-
ron adopted a generic norm of construction, a new default presumption that Congress
implicitly assigns agencies authority to resolve ambiguities in the statutes the agencies
administer. Chevron therefore significantly revised the interpretive background
against which Congress legislates."). The doctrine states that: "When a challenge to
an agency construction of a statutory provision, fairly conceptualized, really centers
on the wisdom of the agency's policy, rather than whether it is a reasonable choice
within a gap left open by Congress, the challenge must fail." Chevron, 467 U.S. at 866.

204. See Chevron, 467 U.S. at 843-44.
205. Id. at 842-43. This prong of the Chevron rule, therefore, parallels the plain

statement rule in that both the plain statement rule and the Chevron step-one ques-
tion ask whether or not the statutory language is clear. See supra notes 124-48 and
accompanying text.

206. Chevron, 467 U.S. at 843; David M. Gossett, Comment, Chevron, Take 7lvo:
Deference to Revised Agency Interpretations of Statutes, 64 U. Chi. L. Rev. 681, 688
(1997).
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