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CLINTON COUNTY COMMISSIONERS V. EPA: CLOSING
OFF A ROUTE TO PRE-ENFORCEMENT REVIEW

Karen M. Hoffinan*

INTRODUCTION

Imagine you live near an abandoned chemical plant. The plant had
manufactured solvents and, apparently, a large volume of those sol-
vents were either spilled onto or leaked into the ground while the
plant was in operation. The U.S. Environmental Protection Agency
(EPA) recently added the plant site to the National Priorities List
(NPL),1 a listing of high-priority hazardous waste cleanup sites, thus
recognizing it as an environmental hazard. In accordance with the re-
quirements of the Comprehensive Environmental Response, Com-
pensation, and Liability Act (CERCLA),2 the EPA studied the site
and proposed a cleanup method: burning the contaminated soil. The
EPA published the proposed plan and received negative comments on
it, namely allegations that the remedial method would release toxins
into the air and harm the health of people like yourself living near the
site. These comments recommended that the EPA implement an al-
ternative remedial action that would clean up the site just as effec-
tively, but without the negative effects on the public health.

Imagine that the EPA ignores these negative comments and orders
past owners of the chemical plant to implement the proposed reme-
dial method. You become suspicious of the EPA's motives in ordering
this cleanup method, and do some investigating. You uncover a finan-
cial relationship between the EPA official supervising the cleanup at
the site and the company owning the hazardous waste incinerator that
will most likely be used in the planned cleanup process.

Now imagine that when you try to get an injunction in federal court
to stop the implementation of the remedial activity, you are told the
court does not have jurisdiction to hear your case until the cleanup, or
at least a distinct portion of it, is completed. By then, you and your
neighbors will already be exposed to the toxic fumes from the
cleanup, and it will be too late for a court to grant any meaningful
relief.

Hopefully, this nightmarish scenario will remain just that-a
nightmare. Yet, under current law, this is exactly how courts would
respond to such a problem if they continue to interpret the CERCLA
citizen suit provision as they do now. Furthermore, there is nothing in

* I would like to thank Professor Nicholas Johnson for his invaluable guidance
on this Note.

1. See infra note 176 for an explanation of the NPL
2. 42 U.S.C. §§ 9601-9675 (1994).
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FORDHAM LAW REVIEW

the law to prevent the EPA or its officials from acting under similar
conflicts of interests.

In Clinton County Commissioners v. EPA,3 the Third Circuit re-
viewed a case in which the district court allowed subject matter juris-
diction over citizen groups' claims challenging a planned EPA-
selected remedial activity4 at the Drake Chemical Company site in
Loch Haven, Pennsylvania.5 The Third Circuit held that the district
court lacked subject matter jurisdiction to hear the claim, and dis-
missed the suit.6 In doing so, the court overruled its earlier decision in
United States v. Princeton Gamma-Tech, Inc.,7 which allowed judicial
review of incomplete EPA remedial actions whenever a challenge in-
cludes bona fide allegations of irreparable harm to public health or
the environment.8

The Third Circuit's decision in Clinton County is in line with every
other circuit court of appeals that has addressed this issue.9 The deci-
sion is supported by one goal of CERCLA, to clean up contaminated
sites as quickly as possible.' ° The broader goal of CERCLA, how-
ever, is to protect the public from the dangers of environmental con-
tamination." The EPA and courts are not fulfilling this broader goal

3. 116 F.3d 1018 (3d Cir. 1997), cert. denied sub nom. Arrest the Incinerator
Remediation, Inc. v. EPA, 118 S. Ct. 687 (1998).

4. See infra notes 117 & 120 and accompanying text for definitions of "remedy"
and "remedial action."

5. Clinton County Comm'rs, 116 F.3d at 1022.
6. Id. at 1022-23.
7. 31 F.3d 138 (3d Cir. 1994), overruled by Clinton County Comm'rs, 116 F.3d at

1018.
8. Id. at 149. While both Princeton Gamma-Tech and Clinton County talk about

irreparable harm to public health and the environment, this Note will focus mainly on
the health hazards posed by inadequate cleanups. Hazardous site cleanups face an-
other series of problems concerning what standards are sufficient to define a site as
"clean" following remediation (how clean is clean). Michael P. Healy, Judicial Review
and CERCLA Response Actions: Interpretive Strategies in the Face of Plain Meaning,
17 Harv. Envtl. L. Rev. 1, 44 (1993). States, rather than the EPA, play the main role
in determining cleanliness standards. Id. Healy concludes that courts have no juris-
diction over citizens suits which claim that the applicable cleanup standards are inade-
quate. Id. at 47. This Note does not discuss that type of claim.

9. See, e.g., Hanford Downwinders Coalition, Inc. v. Dowdle, 71 F.3d 1469, 1484
(9th Cir. 1995) (holding that CERCLA's timing of review provision did not deprive
citizen groups of due process); Arkansas Peace Ctr. v. Arkansas Dep't of Pollution
Control & Ecology, 999 F.2d 1212, 1216-17 (8th Cir. 1993) (stating that CERCLA
only permitted challenges to removal and remedial actions that had already occurred
before suit was filed); Schalk v. Reilly, 900 F.2d 1091, 1097 (7th Cir. 1990) (indicating
that a federal court does not have subject matter jurisdiction to consider challenges to
remedial actions that have not been taken); Alabama v. EPA, 871 F.2d 1548, 1557
(11th Cir. 1989) (ruling that no action may be brought to compel compliance with
provisions of CERCLA until the remedial action is actually taken).

10. Jackson B. Battle & Maxine I. Lipeles, Hazardous Waste 180 (2d ed. 1993).
11. See infra note 191 and accompanying text.
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PRE-ENFORCEMENT REVIEW

by requiring potentially responsible parties (PRPs)12 to perform reme-
dial methods with environmentally damaging side effects. Congress
has recognized the danger of a strict ban on pre-enforcement review, 3

and several congressional proposals to reform CERCLA contain pro-
visions eliminating the ban on pre-enforcement review. 4

The Third Circuit's opinion in Clinton County strongly relies on the
EPA's ability to select the proper remedial methods. 5 The court
failed to consider that the EPA may not have fully examined alterna-
tive methods or the negative impacts of the method it ultimately re-
quires. Additionally, in an extreme case, the EPA's remedial plan
selection may have resulted from a conflict of interest, which could
cause harm to the public.'6 The rationale underlying the Clinton
County decision sheds new insight on why the courts are misinter-
preting CERCLA. The courts are too strongly relying on the EPA,
and reluctant to sway from a strict interpretation of CERCLA.'7 As
noted above, though, the EPA may not always be so trustworthy.
Thus, in extreme cases, where a bona fide claim of irreparable harm
stemming from a conflict of interest is alleged, the courts should re-
turn to a rationale similar to the one expressed in Princeton Gamma-
Tech, and allow review in those situations.

This Note will examine the state of pre-enforcement review after
Clinton County and suggest a judicial exception for extraordinary situ-
ations. Part I provides a brief overview of the EPA. Part II presents a
look at the history of CERCLA. Part III introduces CERCLA's tim-
ing of review provision, section 113(h). It then analyzes various judi-
cial interpretations of section 113(h), noting the trends in cases where
irreparable harm is alleged. Finally, part IV proposes a solution for
allowing limited judicial review of extraordinary situations. It criti-
ques proposed solutions that focus exclusively on irreparable harm,
and suggests some necessary modifications to that type of solution.
This Note concludes that the courts should modify their interpretation
of CERCLA's timing of review section, to allow pre-enforcement re-

12. The PRPs include all past and present owners, and others that may have been
involved in moving hazardous materials to or from the site. See infra note 137 and
accompanying text.

13. Lucia Ann Silecchia, Judicial Review of CERCLA Cleanup Procedures: Strik-
ing a Balance to Prevent Irreparable Harm, 20 Harv. Envtl. L Rev. 339, 392-94 (1996)
(noting that both the House and Senate proposed bills which would remove a strict
ban on pre-enforcement review).

14. See Reform of Superfund Act of 1995, H.R. 2500, 104th Cong.; Accelerated
Cleanup & Envtl. Restoration Act of 1995, S. 1285, 104th Cong. (amended 1996); see
also Silecchia's proposal discussed in part IV, infra.

15. Clinton County Comm'rs v. EPA, 116 F.3d 1018, 1028-29 (3d Cir. 1997), cert.
denied sub nom. Arrest the Incinerator Remediation, Inc. v. EPA, 118 S. Ct. 687
(1998); see infra Part III.C.

16. See infra Part I.B.
17. See infra Part III.B.
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view when faced with a narrow, clearly defined group of
circumstances.

I. OVERVIEW OF THE EPA

This section looks at the creation of the EPA, noting its unique sta-
tus within the federal government. The section also discusses the po-
tential for economic and political influence in light of past conflicts of
interest within the EPA.

A. Creation of the EPA

The EPA was created in 1970, in response to increasing environ-
mental problems and political pressure to respond to those
problems."8 The Agency was expected to "rationaliz[e] the organiza-
tion of environmental efforts, and giv[e] focus and coordination to
them."' 19 This approach was especially important for problems such as
toxic waste20 management and acid rain,21 "which cut across the vari-
ous environmental media (i.e., air, soil, and water)".22

18. Marc K. Landy et al., The Environmental Protection Agency: Asking the
Wrong Questions 31-33 (expanded ed. 1994). In 1970, Sen. Edmund Muskie, a
staunch environmentalist, was a leading contender for the 1972 Democratic nomina-
tion for president. Id. at 28. Muskie had established himself as the "nation's pre-
eminent designer of environmental policy." Id. at 27. President Nixon, running for re-
election, wanted the support of environmentally oriented voters. Id. at 30. His sup-
port of creating an environmental agency was based on a compromise between the
conflicting goals of appeasing environmentalists and keeping the environmental regu-
lators in check. Id.

The media also played an important role in the creation of the EPA. Id. at 23-24.
Environmental stories, for example, of oil covered birds and rusting storage drums,
had visual interest, strong story lines, and viewer identification. Id. at 24. This helped
heighten the public's interest in the environment, and to bring it to the political fore-
front. Id.

19. Richard A. Harris & Sidney M. Milkis, The Politics of Regulatory Change: A
Tale of TWo Agencies 228 (1989) (quoting Douglas Costle) (citation omitted). Many
already-existing agencies were consolidated into the newly-created EPA: The Federal
Water Quality Administration and the Office of Research on Effects of Pesticides on
Wildlife and Fish from the Department of the Interior; the Bureau of Water Hygiene,
the Bureau of Solid Waste Management, the National Air Pollution Control Adminis-
tration, the Bureau of Radiological Health, and the Office of Pesticides Research
from the Department of Health, Education and Welfare (HEW); the Pesticides Regu-
lation Division from the Department of Agriculture; the Division of Radiation Stan-
dards from the Atomic Energy Commission; and the Interagency Federal Radiation
Council. Landy et al., supra note 18, at 33.

20. A toxic waste is a poisonous substance which is capable of killing, injuring, or
otherwise impairing a living organism. The intrinsic properties used to define toxic
materials are materials that cause cancer, DNA mutations, or birth defects. Charles
A. Wentz, Hazardous Waste Management 36, 93 (1989).

21. Acid rain is caused by the emission of sulfur dioxide and nitrous oxides from
the combustion of fossil fuels. Robert H. Boyle & R. Alexander Boyle, Acid Rain 11
(1983). It kills fish and aquatic life, and endangers drinking water. Id. at 14-15.

22. Harris & Milkis, supra note 19, at 229.

[Vol. 661942



PRE-ENFORCEMENT REVIEW

The EPA was created as a quasi-independent agency, isolating it
from presidential control.' This configuration allowed the Agency to
be dominated by technical and scientific experts rather than politi-
cians and lawyers.24 The EPA's early focus was on enforcement, how-
ever, and the public perception has been that the EPA is lacking in
technical skill.?5 The theory of executive-legislative relations within
the EPA was described by Richard Ayres, attorney for the National
Resources Defense Council:

Congress has delegated powers along a continuum. At one end, the
President has vast discretion, with little review .... at the other,
where sound policymaking requires expert knowledge, where deci-
sions need to be insulated from political interference, and where the
exercise of judicial review requires safeguarding the integrity and
fairness of the record on which the agency acts, his control over the
agencies is far more circumscribed.

The writing of regulations by quasi-independent agencies such as
EPA, whose powers are explicitly delegated to them by the Con-
gress, whose judgments require great technical knowledge, and
whose actions are subject to judicial review, falls near the latter end
of this continuum. 26

Thus, the EPA bureaucrats enjoyed an absence of scrutiny atypical of
most federal departments.27

This lack of scrutiny by the executive and legislative branches sug-
gests that the courts should review EPA actions. In practice, however,
judicial review does not always occur. For example, the Clinton
County court's decision was based on an underlying assumption that
the EPA's decision and its selected remedies were sound.' In justify-
ing its conclusion not to allow pre-enforcement judicial review of
claims alleging irreparable harm, the court rejected the possibility that
the EPA may have made a mistake in selecting the remedial solu-
tion.29 The court also rejected the possibility that EPA conflicts of

23. Landy et al., supra note 18, at 33.
24. Harris & Milkis, supra note 19, at 230.
25. Landy et al., supra note 18, at 35-36.
26. Executive Branch Review of Environmental Regulations: Hearings before the

Subcomn. on Environmental Pollution of the Conmn. on Environment and Public
Works, 96th Cong. 30-31 (1979) (statement of Richard Ayres, attorney for the Na-
tional Resources Defense Council). For a thorough discussion of why the judiciary is
better suited to review EPA actions, see part IV.B.1, infra.

27. Landy et al., supra note 18, at 34.
28. Clinton County Comm'rs v. EPA, 116 F.3d 1028-29 (3d Cir. 1997), cert. denied

sub nom. Arrest the Incinerator Remediation, Inc. v. EPA, 118 S. Ct. 687 (1998); see
supra note 15 and accompanying text. Indeed most courts tend to defer to the EPA's
presumed expertise, mainly because of "the highly technical nature of site evaluation,
ARARs identification, and remedy selection." Battle & Upeles, supra note 10, at 381-
82. But see United States v. Hardage, 750 F. Supp. 1460 (W.D. Okla. 1990) (adopting
the defendants' proposed containment remedy over the EPA's preferred excavation
remedy after a lengthy battle of experts).

29. See Clinton County Comm'rs, 116 F.3d at 1025-26.
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interest could have been the impetus behind the remedial plan se-
lected.3" The court hid this blind reliance on the EPA behind the con-
gressional intent to avoid delay in implementing cleanup processes. 3'
Their basic argument was that these allegations of irreparable harm,
"while 'bona fide,' may simply reflect a legitimate difference of opin-
ion about the preferred remedy for a particular site."' 32 Nowhere in
the opinion does the court concede that the EPA is capable of making
mistakes, which they clearly have, as evidenced by their failure to fol-
low procedures in earlier cleanup projects.33 Additionally, the Clinton
County court does not admit that the EPA is capable of overlooking
an adverse health effect or colluding with PRPs in choosing remedial
methods. 34

B. Historical Look at the EPA Under Past Administrations

Events over the past fifteen years demonstrate that putting com-
plete trust in the EPA is not necessarily appropriate.35 In 1983, for
example, over twenty top EPA and Department of Interior (DOI) of-
ficials were accused of letting political considerations and ties to regu-
lated industries influence their actions.36 Cleanups were stalled and
Superfund money withheld from at least two infamous sites. 37 The
House Judiciary Committee findings on this incident noted many con-
flicts of interest in EPA and DOI activities. 38 For example, two repre-
sentatives who were involved in the House of Representatives probe
of the EPA had been examining hazardous waste dumpers at sites
within their constituencies and matching them against campaign con-
tributor lists. 39 In another instance, former Superfund program ad-
ministrator Rita Lavelle improperly participated in the toxic waste
case at the Stringfellow Acid Pits site, in which her former employer
was involved as a PRP.4 ° In these cases, the "delays in initiating
cleanup measures increased significantly the risks of adverse health
effects to thousands of people. ' 41 In an egregious example of manipu-

30. See id.
31. See id. at 1027.
32. See id. at 1024.
33. See Schalk v. Reilly, 900 F.2d 1091 (7th Cir. 1990); see also infra note 236.
34. See Clinton County Comm'rs, 116 F.3d at 1025-26.
35. Jacqueline Vaughn Switzer, Environmental Politics: Domestic and Global

Dimensions 14-18 (1994) (discussing the environmental woes that plagued the country
in the past two decades).

36. Gregory Gordon, Washington News, UPI, Nov. 14, 1985, available in LEXIS,
News Library, Wires File.

37. EPA Officials 'Violated Trust' by 'Manipulating the Superfimd', Wash. Post,
Aug. 31, 1984, at A16 [hereinafter EPA Officials] (discussing excerpts from the House
Energy Oversight subcommittee report on the EPA controversy).

38. See id.
39. Howard Kurtz & Mary Thornton, Probe is Sought of Justice Department in

EPA Dispute, Wash. Post, Dec. 6, 1985, at Al.
40. Id.
41. EPA Officials, supra note 37, at A16.
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"not susceptible to the same type of verification or refutation by refer-
ence to the record as are some factual questions."3 33 Generally, we
should not encourage courts to second guess the EPA, especially given
that most of the EPA's decisions are appropriate. 3-'

Silecchia's solution calls for judicial review of too many of the
EPA's technical determinations. It asks judges to make tough techni-
cal determinations.335 It is clear, however, that her solution does not
open the floodgates to potential cleanup-stalling litigation by PRPs,
because its requirements for injunctive relief are strict. 336 This type of
solution, based on the Princeton Gammna-Tech decision, is feared by
the EPA.33 7 The EPA believes that expansive judicial review would
undermine their ability to clean up hazardous waste sites promptly
and effectively. 338 More limited review would not undermine the
EPA's capability to perform its duties.

3. Balancing the Irreparable Harm

The third problem with Silecchia's approach is that it allows a judge
to grant an injunction, stopping implementation of the cleanup pro-
cess, even if failure to immediately implement the cleanup plan would
cause greater irreparable harm than the planned cleanup itself.339 For
example, consider the hypothetical situation posed at the beginning of
this Note.' Burning the contaminated soil, while dangerous, may be
less dangerous than any other available cleanup method, and less dan-
gerous than leaving the solvents in the soil while reformulating the
cleanup plan. While burning the soil would cause irreparable harm, it
may be the only way to avoid greater irreparable harm caused by the
alternatives available. Silecchia's plan would allow an injunction to

333. ld at 300 (quoting Industrial Union Dep't v. Hodgson, 499 F.2d 467, 475 (D.C.
Cir. 1974)).

334. See supra notes 73-76 and accompanying text. Dean Frederick Schauer of the
John F. Kennedy School of Government at Harvard University suggests another rea-
son to resist asking judges to make such technical determinations. Frederick Schauer,
Judicial Incentives and the Design of Legal Institutions 16 (Aug. 31, 1997) (unpub-
lished manuscript on file with Fordhanm Law Review). He posits that the behavior of
judges is affected by their reputations within their peer groups. Id. "If trial judges will
be scorned as ambitious slackers or free-riders by their fellow trial judges in the same
multi-member court if they... [do not spend] enough time moving the docket along,
then this might affect their behavior." Id Under this view, a district court judge faced
with an irreparable harm claim in a citizen suit will opt to dismiss the suit under
section 113(h)'s timing of review provision rather than undertake a suit which will
involve a painstaking review of technical and scientific matters, of which the judge
probably has little knowledge. See Case, supra note 330, at 299-300. Thus, Case sug-
gests that judicial deference is in part based on administrative convenience. Id. at 299.

335. See supra note 326 and accompanying text.
336. See supra notes 290-96 and accompanying text.
337. Superfund Remedy Challenge, Pesticide & Toxic Chem. News, Nov. 9, 1994,

available in 1994 WL 3219349.
338. Id.
339. See Silecchia, supra note 13, at 385-86.
340. See supra Introduction.
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stop the cleanup in that situation, because the plaintiff "can allege in
good faith that the nature of the cleanup plan in place will, if contin-
ued as ordered, create an (1) irremediable; (2) serious; (3) non-specu-
lative threat to either human health and safety or to the natural
environment. ' 341 It is possible that the cleanup plan would cause ir-
reparable harm, satisfying the above conditions, but that leaving the
site in its current condition while reformulating a cleanup plan would
cause even more serious irreparable damage. Her test fails to con-
sider this situation.342

C. Refining the Irreparable Harm-Based Solution

While the basis for Silecchia's solution is sound, it leaves several
problems unsolved. In addition to the problems noted in the critique
above, an inherent problem exists in asking a judge to grant an injunc-
tion against the EPA: judicial reliance on EPA decisions. This section
describes that problem in further detail, and proposes that pre-en-
forcement review under section 113(h) is appropriate in cases where
the plaintiff can allege both irreparable harm and a conflict of interest
within the EPA that sheds doubt on the sincerity of its cleanup deci-
sion. The proposed solution, like Silecchia's solution, requires a plain-
tiff to make bona fide allegations of irreparable harm.343 The solution
further requires allegations that an EPA conflict of interest was a fac-
tor in their selecting the cleanup plan.344 This factor should solve the
judicial reliance problem and the EPA's floodgates concern. Finally,
the solution advocates strict use of sanctions for frivolous lawsuits so
that PRPs do not use this exception to delay performing the remedial
measures.

345

1. Relief Sought for this Type of Injury

The compromising behavior by top EPA and White House officials
discussed in part I.B. suggests an additional factor to narrow
Silecchia's test. That behavior renders highly questionable the failure
of courts facing subject matter jurisdiction problems under section
113(h) to evaluate considerations for granting preliminary injunctions,
because the EPA's decisions may have been tainted by a conflict of
interest. In determining whether to issue a preliminary injunction,
courts consider (1) the harm involved; (2) the manner in which the

341. Silecchia, supra note 13, at 385 (citations omitted).
342. While this type of determination is also beyond judicial competence, see supra

part IV.B.2, it is important that it is a requirement for judicial review. If the parties
cannot make bona fide allegations that there is a safer cleanup alternative, a court
should not have subject matter jurisdiction over the claim.

343. See infra Part IV.C.1.
344. See infra Part IV.C.2.
345. See infra Part IV.C.3.

1978 [Vol. 66



PRE-ENFORCEMENT REVIEW

harm is to be inflicted; and (3) the motivations for the infliction? 6

Generally, the enjoined party's conduct must be egregious and unfair
to award an injunction." 7 An injunction may be necessary, however,
under conditions similar to those present in the hypothetical situation
described in the Introduction of this Note.

The type of injury alleged in this scenario is irreparable harm to
public health.'1 Such harm is substantial and should be addressed
while it can be, before it is irrevocably inflicted.319 The Eastern Dis-
trict of Pennsylvania recognized generally in Cabot Corp. v. EPA that,
by the time post-implementation review finally becomes available, the
threatened damage to human health and the environment already
may have occurred.350

The injury is inflicted through a remedial program designed to do
the exact opposite of the alleged harm, that is, to clean up a dangerous
environmental situation. If the situation is dangerous enough to war-
rant EPA attention by placing the site on the National Priorities
List,351 the corresponding danger posed by the remedial method
should also be worthy of considerable attention. This is one of the
reasons that Congress enacted a citizen suit in the first instance-to
provide a check on EPA conduct when citizens neighboring the toxic
area are unsatisfied by the EPA's efforts.35

2. Adding a Conflict of Interest Requirement

In a situation where the EPA is trying to implement a remedial pro-
gram to clean up the environment, the EPA's motivations should not
generally be suspect. A review of past EPA conduct, however, shows

346. See Aoude v. Mobil Oil Corp., 862 F.2d 890, 892 (1st Cir. 1988); Deanne M.
Wilson & Michael S. Haratz, Equity's Slippery Slope: Irreparable Injury, NJ. Law.,
Nov.-Dec. 1994, at 9-10.

347. Wilson & Haratz, supra note 346, at 10.
348. See Clinton County Comm'rs v. EPA, 116 F.3d 1018, 1020 (3d Cir. 1997), cert.

denied sub nom. Arrest the Incinerator Remediation, Inc. v. EPA, 118 S. Ct. 687
(1998); United States v. Princeton Gamma-Tech, 31 F.3d 138, 141 (3d Cir. 1994), over-
ruled by Clinton County Conmni'rs, 116 F.3d at 1018.

349. In this vein, Healy remarked:
However, the approach to the exception discussed below [only allowing re-
view after part of the cleanup is completed] shows that allowving review only
after a stage of the cleanup has been completed is problematic when there is
a health basis for the citizens suit claim: a court will be unable to prevent the
threatened harm if the harmful phase of the remedial plan has already been
implemented at the time of review.

Healy, supra note 8, at 41.
350. Cabot Corp. v. EPA, 677 F. Supp. 823, 829 (E.D. Pa. 1988).
351. See supra note 176 and accompanying text.
352. H.R. Rep. No. 99-253, pt. 1, at 267 (1986), reprinted in 1986 U.S.C.C.A.N.

2835, 2941-42 ("To eliminate unnecessary litigation, the ... amendment establishes
public participation procedures which will allow all interested persons... to advise
the Administrator concerning the nature and scope of the remedial action plans...
including notice and a reasonable opportunity for comment on the proposed remedial
action plan.").
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that conflicts of interest may arise that shift EPA motivations from
cleanup to politics or economic gain.353 As noted above, one such
conflict of interest was the unconscionable behavior of Superfund Ad-
ministrator Rita Lavelle. 54 She had considerable influence over the
decisions made regarding the cleanup of a site in which one of the
major responsible parties was her past employer.355 This type of con-
flict of interest raises concerns that the EPA may implement less
costly and under-protective remedial methods where such a conflict
exists, instead of methods that are most protective of public health.
Simply put, an agency such as the EPA is bound to be swayed politi-
cally, which makes blind reliance on their policy decisions in the face
of irreparable harm suspect.356

The exception created by Princeton Gamma-Tech and modified by
Silecchia was actually a limited safeguard for the environment, only
appropriate in a relatively narrow factual situation.357 The solution
proposed by this Note is even more narrow, and limits the possibility
for abuse by PRPs. Courts and commentators inaccurately character-
ized the Princeton Gamma-Tech exception as a possible opening of
the floodgates for PRPs to delay incurring liability costs by judicial
challenges.358 In response to the "floodgates" concern,3 59 Silecchia's
proposal to modify section 113(h) could be limited even further. First,
while it is clear that the EPA may make mistakes at times, or fail to
consider certain factors in their analysis of remedial methods, such
actions are difficult to criticize from a technical perspective.3 60 The
courts understandably tend to defer to the EPA's expertise in select-

353. See supra Part I.B.
354. EPA Officials, supra note 37, at A16; see supra notes 40-45 and accompanying

text.
355. See supra note 40 and accompanying text.
356. See supra note 30 and accompanying text.
357. See Silecchia, supra note 13, at 381 (indicating that, because the decision is so

closely tailored to the facts of the case, the ruling is potentially limited in scope).
358. See Clinton County Comm'rs v. EPA, 116 F.3d 1018, 1024-25 (3d Cir. 1997),

cert. denied sub nom. Arrest the Incinerator Remediation, Inc. v. EPA, 118 S. Ct. 687
(1998); McConnell, supra note 175, at 132. McConnell cites five possible negative
impacts of the Princeton Gamma-Tech decision:
(1) "Undoubtedly, PRPs will seize upon this new opportunity to tangle the EPA in
litigation." Id.
(2) "[W]ith a new method by which to challenge the EPA there is a likelihood, if not a
certainty, that there will be an increase in the number of challenges to EPA actions
prior to their completion." Id.
(3) "[T]hese new 'irreparable harm' challenges will require factual findings to deter-
mine whether the EPA's chosen plan of clean-up will indeed exacerbate rather than
remedy the problem."
(4) "PRPs will have increased bargaining power as they negotiate with the EPA." Id.
at 133
(5) "IT]he granting of pre-enforcement review negates the purpose of the timing of
review provision." Id.

359. See supra notes 336-38 and accompanying text.
360. See Case, supra note 330, at 298.
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ing remedial methods.361  Arguments regarding which remedial
method is more effective or more efficient are properly relegated to
the notice and comment period, when the EPA considers the public's
response to the proposed remedial method.362 The court should not
step in and make decisions about science when technically-informed
parties already had the opportunity to do so. Indeed, in the vast ma-
jority of cases, the EPA does a good job balancing efficiency and effec-
tiveness, and makes just decisions.

Judicial interference is more proper, however, in extraordinary situ-
ations where the EPA is acting under improper political influence.36

This type of situation would occur if the EPA were to select a reme-
dial plan that would cause irreparable harm to public health, and to
have chosen that plan because of a conflict of interest-the type of
situation described at the beginning of this Note.3" 4 The court must be
able to step in and remedy any harm caused by such a conflict of inter-
est.365 The parties are no longer just arguing that one remedial plan is
better than the other, which they already had an opportunity to do in
the notice and comment period.366 Instead, the plaintiffs are alleging
that a conflict of interest tainted the selection of the remedial plan.
They are, in effect, saying that the conflict of interest caused the EPA
official to disregard the possible irreparable harm that the remedial

361. See Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S.
837 (1984) (holding that courts should defer to agency decisions which implicate their
specific areas of expertise where congressional intent is unclear).

362. See Healey, supra note 8, at 8. Before the pursuit of any remedial action, the
EPA must publish notice of the proposed remediation plan and must make the full
plan available to the public, as required by section 117. 42 U.S.C. § 9617(a), (b)
(1994). The EPA must then give the public a "reasonable opportunity for submission
of written and oral comments." Id. § 9617(a). CERCLA also requires public notice of
the final remedial action plan, which must also be available for review by the public.
Id § 9617(b).

363. See supra notes 354-55 and accompanying text.
364. See supra Introduction.
365. See Kotrosits v. GATX Corp. Non-Contributory Pension Plan for Salaried

Employees, 757 F. Supp. 1434 (E.D. Pa. 1991). In Kotrosits, salaried employees were
denied unreduced early retirement benefits upon sale of a subsidiary. Id. The district
court noted that the pension plan conferred discretion on the Benefits Committee to
determine whether benefits are payable. Id. at 1456. The court concluded, however,
that "the unique circumstances of th[e] case" involved a conflict of interest that made
deference to the committee inappropriate and required a searching judicial review of
the committee's determination. Id The court identified the conflict of interest as
follows:

[Tihe fact that the denial affected a large number of employees and resulted
in estimated savings of at least two million dollars for the Plan undermines
the rationale for deferential review. The larger the expenditure, the greater
the possibility that the sponsor vill eventually have to replenish the Plan's
funds.

Id. at 1456 (citation omitted). CERCLA, like the plan in Kotrosits, confers discretion
on the EPA to determine which cleanup plan to select. See supra notes 103-05 and
accompanying text. By analogy, a conflict of interest involved in selecting the cleanup
plan makes judicial review appropriate, and deference to the EPA less appropriate.

366. See supra notes 126-29 and accompanying text.
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action will cause them. Such an extraordinarily inequitable situation
should not be allowed to occur simply because it was not contem-
plated by the legislature upon CERCLA's creation.

A similar type of test is employed in bankruptcy proceedings, where
some courts have held that a debtor, to obtain an injunction against
the continuation of an administrative proceeding, must establish that
the administrative agency acted in bad faith.367 One strength of such a
"bad faith" test is that it gives deference to the decisions of adminis-
trative agencies.36 Implicit in the "bad faith" test is the requirement
that the debtor must prove irreparable harm, since irreparable harm is
required for granting a preliminary injunction. 369 One commentator
suggests that a model test to determine whether such bankruptcy pro-
ceedings should be enjoined contains both these requirements: a
showing of extraordinary circumstances, and irreparable harm.370 The
extraordinary circumstances would include bad faith and bias.37' A
showing that the agency has a pecuniary interest in the litigation, for
example, would suffice to show bias. 72

The hypothetical situation provided at the beginning of this Note373

hinted at some of the factors appropriate for a court to consider when
determining if the EPA-selected remedial action is tainted with undue
political influence. In that hypothetical, the EPA ordered a PRP to
burn solvent-contaminated soil at the site of its abandoned chemical
plant. The EPA official supervising the cleanup at the site maintained
a financial relationship with the company owning the hazardous waste
incinerator that would be used in the planned cleanup process. Courts
could consider the relationship of the EPA official with the PRPs or
other interested parties. If the official has some personal or financial
interest in the responsible parties' affairs or the affairs of the waste
contractors,374 there is a likelihood that the interest could have cre-

367. Carlos J. Cuevas, Bankruptcy Code Section 105(a) Injunctions and State and
Local Administrative and Civil Enforcement Proceedings, 4 Am. Bankr. Inst. L. Rev.
365, 377 (1996). The leading case involving the bad faith test is In re National Hospi-
tal & Institutional Builders Co. v. Goldstein, 658 F.2d 39 (2d Cir. 1981) (involving a
trustee who was denied regulatory approval to sell a debtor's nursing home in Staten
Island, New York, to a Hasidic Jewish organization).

368. Cuevas, supra note 367, at 378-79.
369. Id. at 379.
370. Id. at 382.
371. Id. at 385-87. Requiring extraordinary circumstances would prevent unneces-

sary preemption of the legitimate actions of the agency. Id. at 385.
372. Id. at 387. Such a bias was found by the court in Gibson v. Berryhill, 411 U.S.

564 (1973), where the plaintiffs were optometrists and had been charged with unpro-
fessional conduct by the state licensing board because they were employed by corpo-
rations. Id. at 564. The members of the state disciplinary committee were all self-
employed optometrists. Id. The Court held that the members of the state disciplinary
board had a pecuniary interest in the litigation because revocation of the plaintiffs'
licenses would have reduced competition. Id. at 578.

373. See supra Introduction.
374. Id.
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ated bias in the remedy-selection process. This type of relationship
occurred in the above hypothetical between the EPA official and the
hazardous waste contractor. The official could also have ties with in-
dustry-wide groups and associations, as did EPA Deputy Administra-
tor Robert Sussman, through his previous work for the Chemical
Manufacturer's Association.375

The likelihood of bias is increased by the extent of the official's par-
ticipation in selecting the remedial plan and the extent of the official's
personal or financial interest. Additionally, courts should consider
whether external pressures have been applied to the official. Contact
with other EPA or White House officials that have personal or finan-
cial interests with the parties may indicate such external pressure.376

Such external pressures were applied to Superfund administrator Rita
Lavelle during the Stringfellow Acid Pits project.3" Evidence showed
that Lavelle had extensive, unexplained contacts with the White
House during the politically-motivated withholding of Superfund
grant money.3 78 Plaintiffs must be careful, however, not to make alle-
gations of this type of behavior casually. The next section describes
appropriate punishment for non-bona fide allegations of both conflicts
of interest and irreparable harm.

3. Sanctions as an Additional Safeguard

Some commentators disfavor allowing any type of pre-enforcement
review, claiming it will open up the floodgates to claims specifically
tailored to meet the judicially-carved exception to section 113(h). For
example, the somewhat sarcastic introduction to a recent article writ-
ten about the Princeton Gamma-Tech decision stated:

Attention all PRP's! Now all you have to do in the Third Circuit to
get pre-enforcement review is allege "irreparable harm" to the envi-
ronment. If you establish irreparable harm to the environment you
may be entitled to injunctive relief. Even if you don't, you can tie
the EPA up in prolonged litigation. Heck its [sic] worth a shot; and
it's all in the name of saving the environment!379

The existence of an exception to the section 113(h) ban on pre-en-
forcement review, however, does not guarantee that courts will enter-
tain any claim framed in terms of that exception. Rule 11 of the
Federal Rules of Civil Procedure allows the court to grant sanctions
against a party that presents claims for any "improper purpose," in-
cluding unnecessary delay.3s The Seventh Circuit, in North Shore

375. See supra notes 55-58 and accompanying text.
376. See EPA Officials, supra note 37, at A16.
377. See Thornton, supra note 43, at Al.
378. See EPA Officials, supra note 37, at A16.
379. McConnell, supra note 175, at 115.
380. Fed. R. Civ. P. 11; see also Warren v. City of Carlsbad, 58 F.3d 439, 444 (9th

Cir. 1995) (stating that Fed. R. Civ. P. 11 "provides that a district court may sanction
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Gas Co. v. EPA,381 considered similar sanctions for a claim alleging
irreparable harm if the EPA-ordered remedial method was per-
formed.382 In that case, the court found that there was some
probability that North Shore Gas Co. would suffer irreparable harm
from the EPA's action, and did not issue sanctions.383 The case shows,
however, that courts are willing to consider whether the irreparable
harm claim is frivolous, and to award sanctions in appropriate situa-
tions to deter the filing of frivolous claims. Use of these types of sanc-
tions will promote the proper use of the judicially-carved exception to
section 113(h) described above.

CONCLUSION

The Third Circuit was on the right track when it created an excep-
tion to the section 113(h) ban in Princeton Gamma-Tech. While the
exception it carved out may have been too broad, it was workable and
ready for refining. The Clinton County court had an opportunity to
narrow that exception but, instead, completely closed off the route to
pre-enforcement review. The basic failure of the Clinton County deci-
sion was the court's strong reliance on the EPA. It failed to consider
that the EPA may have selected a remedial plan that was improper
due to a mistake, oversight or, more importantly, a conflict of interest.
Congress may remedy this situation by revising CERCLA to grant
some limited type of judicial review. The congressional solutions as
currently framed, however, fail because they are as broad as the
Princeton Gamma-Tech exception. 3" A better approach is for the
courts to recognize the inequities of this situation, and grant relief if
the above-proposed test is met. The courts must avoid foreclosing re-
view in the rare situations where the process has broken down, EPA
officials are the bad actors, and the EPA has improperly selected re-
medial methods based on conflicts of interest. When remedies se-
lected in such a manner will cause irreparable health harms to the
public, foreclosing review is inequitable and, more importantly, con-
trary to CERCLA's goal of protecting both the environment and
human health.

attorneys or parties who submit pleadings for an improper purpose or that contain
frivolous arguments or arguments that have no evidentiary support").

381. 930 F.2d 1239 (7th Cir. 1991).
382. Id. at 1245-46. In North Shore, the EPA argued that North Shore Gas Co.

should be sanctioned under Fed. R. App. P. 38 for taking a frivolous appeal. Id. After
careful consideration, the court denied the request for sanctions. Id.

383. Id.
384. See supra notes 304-16 and accompanying text.
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