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OBSERVING THE RULE OF LAW:
EXPERIENCES FROM
NORTHERN IRELAND

Angela Hegarty*

The violence that erupted in the summer of 1996 marked the worst
episode of civil unrest in Northern Ireland since the hunger strikes
of the early 1980s. . . . By all accounts, there was a serious break-
down in the rule of law resulting in grave consequences for the ad-
ministration of justice in Northern Ireland.’

INTRODUCTION

HILE civil disturbance on a large scale is part of the history of
Northern Ireland, the incidence of such unrest had declined
considerably in recent years. Before 1996, the last real period of wide-
spread disturbances was during the Unionist protests over the Anglo-
Irish Agreement of 1985.2
Although controversy over the way in which such unrest is policed
is fairly common in Northern Ireland,? the events of the summer of
1996 brought this issue into sharp focus once again. While protests
against the Orange Order parades triggered the unrest,? the policing
of these protests generated serious and widespread criticism of the
Royal Ulster Constabulary (“RUC”) and the British Army. After the
summer of 1996, many questioned the state’s ability to carry out its
law enforcement role in an impartial manner.’

* Lecturer in Law, School of Public Policy, Economics & Law, University of
Ulster. I am grateful to the staff of the Committee on the Administration of Justice in
Belfast for their assistance in the preparation of this article. I would particularly like
to thank Maggie Beirne and Martin O’Brien for supplying information, materials, and
comments.

1. Human Rights Watch/Helsinki, To Serve Without Favor: Policing, Human
Rights, and Accountability in Northern Ireland 30 (1997) (footnote omitted).

2. See J. Bowyer Bell, The Irish Troubles: A Generation of Violence, 1967-1992,
at 712-13 (recounting statistics on violence related to the Anglo-Irish Agreement of
1985).

3. For instance, a series of government inquiries have been held. See Distur-
bances in Northern Ireland: Report of the Commission Appointed by the Governor
of Northern Ireland, 1969, Cmnd. 532 (the Cameron Report); Report of the Advisory
Committee on Police, 1969, Cmnd. 535 (the Hunt Report); Report of the Enquiry into
Allegations Against the Security Forces of Physical Brutality in Northern Ireland
Arising out of Events on the 9th August, 1971, 1971, Cmnd. 4,823 (the Compton Re-
port); Violence and Civil Disturbances in Northern Ireland in 1969: Report of Tribu-
nal of Inquiry, 1972, Cmnd. 566 (the Scarman Report). A succession of United
Nations and European bodies have also criticized policing and other security meas-
ures in Northern Ireland. See infra note 97 and accompanying text.

4. See infra Part II.

5. The chairman of the government-appointed Police Authority for Northern Ire-
land (“PANI") wrote:
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This article looks at the background to those events and examines
the initiative undertaken by a local human rights non-governmental
organization (“NGO”) in monitoring that behavior. Part I briefly de-
scribes the demographics and political influences fueling the conflict
in Northern Ireland. Part I explains and contextualizes the events of
the summer of 1996 that sparked one of the worst periods of civil un-
rest in Northern Ireland. Part III introduces the Committee on the
Administration of Justice (“CAJ”) and reviews the measures it took
to observe the efforts to police this civil unrest. Part IV recounts the
findings of the CAJ’s fact-finding operation and details how these
findings were used as a basis for interventions with the various author-
ities. Part V highlights a number of factors which made the CAJ’s
operation successful and formulates them into general principles to be
used in monitoring the behavior of the police or other state forces. In
doing so, this article offers a model of human rights fact-finding that
should be adopted by other human rights organizations.

I. TeE ConfrLICT
A. Demographics

Perhaps the most important feature of Northern Ireland is its popu-
lation breakdown. Fifty percent of residents are Protestant while
around thirty-eight percent are Roman Catholic.® Although seem-
ingly simple, these denominational labels invoke a more complex set
of identities: “Protestants are largely Unionists—people who want to
maintain the union with the United Kingdom. Most Catholics, on the
other hand, are Nationalists, who wish to reunite with the Republic of
Ireland, which has a population of about 3.5 million, of whom 95 per-
cent are Catholic.”” Within these two groups, there are subdivisions:
“Some Unionists call themselves ‘Loyalists,” some of whom support
the use of violence for political ends. Some Nationalists call them-
selves ‘Republicans,” some of whom support the use of violence for
political ends.”®

The conflict in Northern Ireland is familiar to many. What is less
understood is the complex origins of the conflict. The conflict is gen-
erally characterized as a clash between two bitterly divided religious
factions, with the U.K. government portraying itself as the impartial

The policing of the recent disorder following the stand-off at Drumcree has
called into question the integrity and impartiality of the RUC. It has also
raised doubts in the minds of many citizens about the ability of government
to protect the community as a whole, through the maintenance of law and
order. As a result, there have been claims from all sides that the RUC’s
standing has never been lower in recent years.
Pat Armstrong, The Police After Drumcree, Belfast Telegraph, July 24, 1996, at 15.
6. Neil Jarman, Material Conflicts: Parades and Visual Displays in Northern Ire-
land 87 (1997).
7. Human Rights Watch, Human Rights in Northern Ireland 1 (1991).
8 Id at1n.l
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adjudicator above the fray.® The reality is much more complicated.
While a discussion of all the historical and political factors is beyond
the scope of this article, it is important to note that the conflict is more
properly characterized as one of conflicting political identities—Irish
Nationalism and Ulster Unionism—rather than of opposing religious
beliefs.

B. “Loyal Order” Parades

The events which sparked “the most serious episodes of unrest in
Northern Ireland in recent years™'? center around the Orange Order
and associated parades in Northern Ireland. These parades generally
celebrate the victory of the Protestant King William over the Catholic
King James at the Battle of the Boyne in County Louth in 1690."
Several different organizations take part in organizing and marching
in these parades—the Orange Order being the foremost among them:

[The Orange Order is] [tlhe largest Protestant organisation in
Nforthern] I[reland], with . . . members in the Republic. The Loyal
Orange Institution owes its character to the victories of King Wil-
liam I (William of Orange) in the religious wars of the late seven-
teenth century. Its annual twelfth of July demonstrations at more
than twenty centres in N[orthern] I{reland] celebrate King William’s
victory over King James at the Battle of the Boyne. It was formed
... in Co. Armagh, after a clash between Protestants and Catholics
at the “Battle of the Diamond.” Its lodges were based on those of
the Masonic Order. Although one of its main objectives is the de-
fence of the Protestant succession to the British throne, its relations
with London have often been strained.!?

In addition to the Orange Order, other groups that sponsor parades
include the Apprentice Boys of Derry'? and the Royal Black Precep-

9. See generally Paul Arthur, Political Realitics: Government & Politics of
Northern Ireland 34-49 (1980) (describing Ireland’s divided socicty and the resulting
territorialism).

10. CAJ, The Misrule of Law: A Report on the Policing of Events During the
Summer of 1996 in Northern Ireland 1 (1996).

11. The conflict was much more than a religious one. See generally R.F. Foster,
Modern Ireland 1600-1972 (1988) (describing the political developments that formed
the contours of the conflict).

12. W.D. Flackes & Sydney Elliot, Northern Ireland: A Political Directory, 1968-
1988, at 212 (1989). A more detailed description of the Orders and their parades is
provided in Jarman, supra note 6, at 114-31 (1997). A very critical analysis is supplied
in The Pat Finucane Centre, For God And Ulster: An Alternative Guide to the Loyal
Orders (1997).

13. The Apprentice Boys, who are named for the thirteen apprentices who closed
the gates and saved the walled city of Derry from the army of James II in 1689, organ-
ize a December demonstration to commemorate this event and a July parade to mark
the end of the siege of the city. For a history of the Siege of Derry, see Brian Lacy,
Siege City: The Story of Derry and Londonderry (1990).
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tory.!* Collectively, these organizations are sometimes known as “the
Loyal Orders.” These groups require that any person must be Protes-
tant to become a member. Most leading Unionist politicians, includ-
ing members of the Democratic Unionist Party, are members of the
Loyal Orders.’

The number of these parades has increased in the past decade.'®
The “marching season,” as it has become known, begins on Easter
Monday with an Orange Order Parade down Belfast’s Ormeau Road.
The season runs throughout the late spring and summer months and
peaks with the Twelfth of July parades across Northern Ireland.
While most of these parades are uncontentious, a small number, which
pass through or along roads which abut largely nationalist areas,!” are
opposed by the residents of the areas.

These parades are viewed very differently by the two communities
in Northern Ireland:

Many in the Unionist community see them as a means of expressing
their identity, a commemoration of key historical events and as an
essential part of their cultural [heritage]. A high proportion of the
parades have been held on the same route over many years and are
now regarded by the Protestant community as “traditional.” Many
Nationalists, however, object to parades, particularly when they
pass through areas where the Nationalists are in the majority, argu-
ing they are consciously designed to assert the subordinate status of
the [Nationalist] minority community.!8

Thus, nationalists generally regard Orange and other Loyal Order pa-
rades as offensive, sectarian, and triumphalist. Such feelings are long
standing,'? as illustrated by an incident some years ago. There, a sec-
tion of the Twelfth of July parade down Belfast’s Ormeau Road
stopped outside the site of the murder of five Catholics by loyalist

14. This organization is more properly called the Imperial Grand Black Chapter of
the British Commonwealth. Flackes & Elliot, supra note 12, at 248. “[It is]
[e]ffectively the senior branch of the Orange Order. . . . [I]t is just as committed as the
Orange Order generally to unionism and the defence of Protestantism.” Id.

15. David Trimble M.P., the leader of the Ulster Unionists, is a member of the
Portadown Orange Order. Rev. Martin Smyth M.P. was, until recently, the Grand
Master of the Orange Order.

16. Neil Jarman & Dominic Bryan, Parade and Protest: A Discussion of Parading
Disputes in Northern Ireland 1 (1996).

17. Northern Ireland’s demographics are such that people tend to live in fairly
well-segregated areas that are either “unionist” or “nationalist.” Thus parades that
travel down roads in or near nationalist areas tend to be most contentious. Examples
of such roads are the Garvaghy Road in Portadown which abuts a large nationalist
estate close to the parish of Drumcree, the Lower Ormeau Road in Belfast, Dunloy in
County Antrim, and the Bogside in Derry.

18. Security, Crime, and Policing in Northern Ireland (visited Oct. 20, 1997) <http:/
/www.nio.gov.uk/secintro> (Northern Ireland Office offical web site).

19. For example, the parade by the Apprentice Boys in Derry in August 1969 pre-
cipitated widespread protests. For a fuller discussion of the history of such parades
and the opposition to them, see Jarman & Bryan, supra note 16.
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paramilitaries.?® The murders had taken place only five months ear-
lier on the lower part of the Ormeau Road (“the Lower Ormeau”)
which is predominantly Nationalist.?! As the parade halted, many
participants sang and shouted sectarian abuse.® Although some
members of the Orange Order were subsequently disciplined for their
activities, the local community continued to vociferously oppose the
parades thereafter.?

C. Public Order: The Role of the State

The state, in the form of the Secretary of State for Northern Ireland
and the Chief Constable of the RUC, has a range of legal powers
available in relation to the parades. The use of these powers has
drawn as much attention as the controversial parades themselves. The
issue of policing is thus central to the debate.

Any organization that wishes to conduct a parade or demonstration
must apply to the RUC at least twenty-one days in advance.®® Such
notice of application must include the date, time, and proposed route
of the march.?® The RUC has the power to impose conditions upon
any such parades, such as rerouting,® when it believes that the parade
has an intimidatory purpose,?’ or may lead to serious damage to prop-
erty or disruption to “the life of the community.”*® The power to ac-
tually ban parades lies with the Secretary of State, who is authorized

20. The Pat Finucane Centre, supra note 12, at 29.
21. Id.
22, Id

23. The residents have organized themselves into diverse residents’ associations.
See Jarman, supra note 6, at 130. Some examples are the Garvaghy Road Residents’
Coalition (“GRRC”) of Portadown, the Lower Ormeau Concerned Community
(“LOCC?) of Belfast, the Dunloy Residents Association, and the Bogside Residents’
Group (“BRG”) of Derry. These resident associations are made up of local commu-
nity workers, politicians, clergymen, and others. Controversially, some of their
spokesmen are former republican prisoners (i.e. Breanddn MacCionnaith in
Portadown, Gerard Rice in Belfast, and Donnacha MacNaillais in Derry), and for this
reason and others, members of the Loyal Orders have refused to enter into dialogue
with them. Because of this deadlock, an independent organization, the Northern Ire-
land Mediation Network, engages in dialogue with both residents’ groups and the
Loyal Orders. Nevertheless, the Dunloy Lodge of the Orange Order has refused to
meet the Mediation Network.

24. See Public Order (Northern Ireland) Order 1987, S.I. 1987, No. 463 (N.I. 7)
art. 3 [hereinafter Public Order 1987]. Public Order 1987’s initial requirement of
seven days notice has been amended according to the recommendation of the In-
dependent Review of Parades and Marches. See Independent Review of Parades and
Marches (visited Oct. 16, 1997) <http//www.nio.gov.uk/press/parades/north.htm>
(Northern Ireland Office official web site).

25. Public Order 1987 art. 3.

26. See infra notes 46-48 and accompanying text.

27. Public Order 1987 art. 4(1)(b).

28. Id. art. 4(1)(a).
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information which had been garnered from the CAJ’s observers at
various events and offered a very serious critique of policing during
those incidents.’*® Later in August, the CAJ wrote again outlining its
concerns about police behavior throughout Northern Ireland.

In September, the CAJ held meetings with Ronnie Flanagan and
PANIL The CAJ delegates to these meetings had all served as observ-
ers and as such had experienced the unrest in different parts of
Northern Ireland. The detailed information was extremely helpful, al-
lowing the discussions to be focused and rigorous. Today, the CAJ
continues to raise these issues with the authorities.

C. The Response of the U.K. Government

The CAJ used the information it gathered to encourage the U.K.
government to respond to the upheavals of July and August. Sir Pat-
rick Mayhew, the Secretary of State, had previously announced a
rather limited response to the unrest. The response required Colin
Smith, Her Majesty’s Inspector of Constabulary (*“HMIC”), to con-
duct, in the course of his annual review,

a review of the RUC’s procedures and training for handling public
order situations including those relating to the use of plastic bullet
rounds. That review will take account the disorders associated with
recent marches, including the need to ensure adequate protection of
RUC officers faced with determined assaults and petrol bombs.!

Apparently, the U.K. government already had decided not to inves-
tigate the very serious allegations of police misconduct in situations
other than those envisaged by the remit. The government instead sim-
ply referred people to the widely distrusted police complaints process.
The CAJ even discovered that the HMIC report did not require tak-
ing submissions from the public, nor did it address the conduct of the
Army. 151

The CAJ found this response highly unsatisfactory. It accordingly
stated its disappointment publicly and sought to meet with Colin

was to retire in November. See David McKittrick, Ulster’s New Police Chief Sets Out
to Rebuild Trust, Independent (London), August 31, 1996, at 4.

149. See letters cited in supra note 148.

150. CAlI, supra note 10, at 67 (quoting the Northern Ireland Office, Information
Service, Press Release (July 24, 1996)).

151. The figures for the numbers of plastic bullets fired by the British Army are just
as confused as those for the RUC. According to HMIC Report, the Army fired 327
plastic bullets between January 1 and August 25, 1996. HMIC Report, supra note 34,
at 68, tbl. D2. Yet a briefing given to The Independent by the Ministry of Defence
records that 1387 such rounds were fired by the Army in all of 1996. Anthony Bevins
& Fran Abrams, MOD Knew for a Year of Faulty Plastic Bullets, Independent
(London), June 21, 1997, at 1. It is inconceivable that the Army could have fired an
additional 1059 plastic bullets in the period of relative calm from September to
December.
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Smith, but was refused.’>> The CAJ also lobbied other political par-
ties. This tactic succeeded in part when Dr. Mo Mowlam, the Shadow
Secretary of State,'>® wrote to Sir Patrick Mayhew expressing concern
about “the lack of public consultation” on the part of the HMIC.!>

Nevertheless, when the HMIC Report was published it asserted
that “the response to the major public disorders of July and August
1996 demonstrated the RUC’s commitment to the impartial policing
of a divided society, peaceful resolution of conflict wherever possible
and resort to minimum force only as a last resort.”>

On the other hand, the report obliquely criticized the RUC: it rec-
ommended, for example, that the guidelines for the use of plastic bul-
lets in Northern Ireland be brought into line with those in Great
Britain.’>® Although the RUC Chief Constable immediately rejected
this proposal,’?” the CAJ responded to the HMIC report in a detailed
commentary which observed that “[HMIC’ s] report appears to con-
firm in many regards several of our own serious misgivings about the
RUC’s handling of difficult public order situations, and their resort to
plastic bullets . . . .”1%8

152. Letter from HMIC to CAJ (Nov. 5, 1996).

153. The Secretary of State acts as the Labour Party’s Northern Ireland spokesper-
son. Following the Labour victory in the May 1997 General Election in the United
Kingdom, Dr. Mowlam is now Secretary of State.

154. Letter from Dr. Mo Mowlam, Shadow Secretary of State, to Sir Patrick May-
hew, Secretary of State (Nov. 13, 1996).

155. HMIC Report, supra note 34, at 2.

156. The Northern Ireland guidelines apparently allow the use of plastic bullets in
defense of life and property. Fran Abrams & Anthony Bevins, Mowlam Targets
Plastic Bullets, Independent (London), August 29, 1997, at 1. The Great Britain (i.e.
England, Scotland, and Wales) guidelines require them to be used only in defense of
life. Robert Love, Concern Over Plastic Bullets: Official Guidelines on Use Do Not
Apply to RUC Claim, (visited Nov. 5, 1997) <http://www.irishnews.com/currentnews4
(story from July 18, 1997). No police force in Great Britain has ever used plastic
bullets. See supra note 38 and accompanying text. The guidelines have only recently
been placed in the public domain, after a series of parliamentary questions. See
Abrams & Bevins, supra. Prior to this, according to the Association of Chief Police
Officers of England, Wales and Northern Ireland (“ACPO”), “[t]he authorities to de-
ploy officers with [plastic bullets] . . . together with tactical instructions so deployed,
are contained in ACPO’s Public Order Manual. This document is subject to privilege
therefore [ACPO is] not at liberty to describe or discuss its contents.” Letter from
ACPO Secretariat to CAJ (Apr. 3, 1997).

157. Dick Grogan, RUC Chief Backs Plastic Bullets for Property Protection, lrish
Times, Jan. 23, 1997, at 7. A letter from the RUC to CAJ on March 28, 1997, notes
however that “[t]he RUC is currently working with our ACPO colleagues in a review
of police tactics for dealing with public order situations and this will include the guide-
lines for the use of plastic baton rounds.” Letter from RUC to CAJ (March 28, 1997).

158. CAJ, Commentary on 1996 Primary Inspection Report by Her Majesty’s In-
spectorate of Constabulary with Reference to the Royal Ulster Constabulary 1
(1997). On the other hand, the HMIC report failed to disclose that faulty plastic
baton round equipment had been used by the RUC during the period of unrest. See
Bevins & Abrams, supra note 151, at 1. The Ministry of Defence knew this for more
than a year before it officially communicated the fact to the RUC, who then took a
month to withdraw the faulty equipment. See House of Commons Hansard Written
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The U.K. government also established a Review of Parades and
Marches.’® The Review was to reevaluate the law governing the reg-
ulation of parades and “open air public meetings.”'*® While this safe-
guard was welcomed by many organizations, it failed to address the
CAJ’s concerns regarding police tactics and behavior.'®! Although
the government temporarily postponed the Commission’s report (“the
North Report”) and its recommendations,'¢? it recently announced a
plan to introduce the bulk of the North Report into law.!®?

Because both the HMIC Report and the North Report were inade-
quate government responses, the CAJ supplied the only proper com-
prehensive investigation and report on the summer’s unrest. On
October 26, 1996, the CAJ published The Misrule of Law: A Report
on the Policing of Events During the Summer of 1996 in Northern Ire-
land.*** While some loyalist politician criticized it for its “anti-RUC”
nature,'®> most other commentators credited it as a detailed, serious
approach to the subject.’®® The RUC’s view, however, as expressed
by Ronnie Flanagan, the Chief Constable, was less complimentary—
the RUC set out to “question its impartiality.”!*’

Answers for 19 June 1997 (pt. 9), supra note 36 (written parliamentary answer from
Paul Ingram M.P., Minister of State (Secretary), Northern Ireland Office, col. 275).

159. See Independent Review of Parades and Marches, supra note 24.

160. Id. at 66.

161. Id. at 67.

162. Deaglan De Breadun, Views Differ on Interim Proposals on Parades, Irish
Times, Feb. 26, 1997, at 7.

163. House of Commons Hansard Debates for 14 May 1997 (pt. 3) (visited Oct. 27,
1997) <http://www.parliment.the-stationary-office.co.uk/pa/cm199798/cmhansrd/
cm970514/duotext/70514-03.htm> (The new Labour Government Queen’s Speech,
May 14, 1997, col. 42):

In Northern Ireland my Government will seek reconciliation and a political
settlement which has broad support, working in cooperation with the Irish
Government. They will work to build trust and confidence in Northern Ire-
land by bringing forward legislation to deal with terrorism and to reduce
tension over parades, and other measures to protect human rights, combat
discrimination in the workplace, increase confidence in policing and foster
economic development.
Id

164. The report was largely written by Maggie Beirne, CAJ Research and Policy
Officer, who drew upon more than 60 observer reports, more than 160 witness state-
ments, newspaper reports, correspondence with the authorities and relevant agencies,
and government and RUC information.

165. See, e.g., Richard Sullivan, Paisley Slams ‘Anti-RUC Bias,” Belfast Newsletter,
Oct. 29, 1996, at 10.

166. See, e.g., Leonard Doyle, World Will Monitor Ulster Marches, Observer
(London), June 15, 1997, at 1 (describing The Misrule of Law as a “scathing report”);
Dick Grogan, International Inquiry Urged into Policing of Parades, Irish Times, Ocl.
29, 1997, at 1 (describing The Misrule of Law as a “detailed critique of the RUC’s
handling of events during the marching season”); Brenda O'Neill, Police Plastic Bul-
lets “Sectarian,” Irish News, Oct. 29, 1997, at 1 (describing some of the findings of the
“independent” report).

167. Barry White, My Hopes and Fears, Belfast Telegraph, Oct. 23, 1996, at 10 (in-
terview with Ronnie Flanagan).
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D. Plastic Bullets

The use of plastic bullets continued to draw serious scrutiny during
the civil unrest in Northern Ireland. The CAJ, through research and
observation, created a detailed picture of the improper use of plastic
bullets during this period.'®® In particular, it successfully substanti-
ated claims that large amounts of plastic bullets were fired at national-
ists in Derry in the period of July 11 to July 14, 1996 while it also
raised serious questions about the discriminatory use of the weap-
ons.!%® The CAJ issued a press release in conjunction with the local
Pat Finucane Centre on July 14, 1996 and held a press conference,
outlining their concerns.!’® Although the press conference revealed
specific allegations of misuse of plastic bullets and actions by RUC
officers in the casualty department of the local hospital, it also focused
on the CAJ’s opposition to the use of plastic bullets in general, claim-
ing that at least 200 people had been injured by plastic bullets over the
period.”!

Civil liberties issues are often sectarianized in Northern Ireland.
This sectarianism is so strong that criticisms from the minority Catho-
lic community are often dismissed as predictable. However, the CAJ
was respected for its cross-community membership and support, its
long record of responsible human rights work, and the reputation
which it had earned in the decade since its foundation. Further, the
CAJ had always been non-partisan and had refused to associate itself
with any one political cause. All of these factors allowed the CAJ to
exert a different kind of pressure on the authorities. That pressure,
both domestic and international, was simply focused upon protecting
human rights.!”?

V. LEssoNs FROM THE OPERATION

While the methodology was key in the success of the CAJ’s ob-
server operation, it was partially developed in an ad hoc fashion to
respond to the increasing scope of the operation. No one expected

168. See CAJ, supra note 10, at 25-44.

169. Id. at 29-34 (comparing the use of plastic bullets during the predominantly
unionist protest of July 7 to July 11, 1996, with the use during the predominantly
nationalist protest of July 11 to July 14, 1996).

170. Frank McNally, The Use of Plastic Bullets Criticized, Irish Times, July 15, 1996,
at 12.

171. Id.

172. The degree of pressure it was able to exert is illustrated by the fact that the
RUC felt obliged to explain its use of plastic bullets publicly. It said that the reason
for the differential was the number of petrol bombs fired. The CAJ responded to this
utilizing its observation experience. How, the CAJ asked, could anyone tell exactly
how many petrol bombs were fired? The RUC revised its position: It no longer said
that a precise number of petrol bombs were fired—instead, their figures related to
“petrol bomb incidents.” UTV Live Insight (Ulster Television broadcast, Jan. 16,
1997) (debate between author and Ronnie Flanagan, RUC Chief Constable).
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events to take the dramatic turn that they did: “Our initial involve-
ment was intended to be a one-off on the Antrim Road on June 21st.
But experiences of our observers there made us realize just how nec-
essary it would be to have independent observers and our own evi-
dence which we could assess.”!”?

This part discusses implementation of the CAJ observer operation
to highlight the lessons to be learned. It reviews the key elements to
the procedure which involved a fact-finding mission aimed at gather-
ing information to form the basis for government interventions. This
part concludes that the CAJ observer operation of the summer of
1996 should be used as a model for other human rights NGOs.

A. The Methodology

Although the fact-finding methodology was a product of evolution,
the framework of the first observer operation was thoroughly
planned. This framework structured the conditions and standards to
be applied throughout the summer. The CAJ had considered the
need for impartiality, balance, and a clearly defined role for CAJ ob-
servers. The observers did not serve as mediators between sides:
They had a mission to monitor only the policing of the demonstrations
and the civil disturbances. This gave the operation a distinct focus and
structure regarding the manner in which the observation operation
unraveled.

The CAJ highlighted its purpose by setting very clear and detailed
guidelines for observers: The volunteers were expected to adhere to a
tightly drawn brief. Before the operation, their task was reinforced by
a briefing or training session that explained the purpose of the opera-
tion. The CAJ required observers to agree to the brief in advance,
thereby reducing the risk of confusion or deviation from the defined
role. The CAJ also stressed the need for balance and impartiality.
Although most of those who volunteered to observe in 1996 were CAJ
members,'”* others, for the most part, had experience observing in
other parts of the world on behalf of other human rights organiza-
tions. Every volunteer was required to agree with the CAJ’s aims and
objectives, including its opposition to the use of violence for political
ends.

The CAJ also organized balanced observer teams, only too aware
that human rights concerns have often been portrayed as the concern
only of the nationalist community. The CAJ's membership and sup-
port, however, is drawn from across the political divide, making bal-
anced observer teams possible. The CAJ also benefited from
previously working on a number of civil liberties campaigns concern-

173. May 1997 Interview, supra note 100.
174. For the 1997 operation, the CAJ has introduced a tighter criteria—all of the
observers must be CAJ members.
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ing the unionist community.!”® It therefore could draw from its net-
work of contacts and supporters in that community. Nonetheless, the
CALJ still had difficulty in communicating its concern about the way in
which every community was treated: “The loyalist community seems
deeply suspicious of any external interest and therefore any group like
us has to work particularly hard at making ourselves known and ex-
plaining that our interests are in their rights too.”17¢

To ensure this understanding, the CAJ contacted in advance as
many interested parties as possible to explain the role of the observ-
ers.)”” Although this helped to defuse any tension from lack of such
information, difficulties remained in some circumstances.}’® For ex-
ample, some observers recorded hostility to CAJ observers from sec-
tions of the Loyalist crowds.!”

Communicating the purpose was a key factor whose effect was bol-
stered by a coherent media strategy in which several key CAJ players
publicly explained the role of the organization and the observers.!8°
The CAJ also used the print and broadcast media to highlight their
concerns about what was occurring.'® Those who appeared on televi-
sion and radio broadcasts were seasoned CAJ activists and staff, who
knew the complexities of the situation in Northern Ireland.

Equally important was the way in which the observers operated in
practice. The coherence of the operation, including the use of distinc-
tive yellow vests,'82 reliable identification cards, and the “announce-
ments” created a momentum of its own. This formality enhanced the
purpose and the credibility of the operation.

It also appears that the very presence of the CAJ observers had its
own impact: “In some incidents the presence of our observers re-
duced human rights abuses. In other instances that presence obliged

175. See, e.g., Ian Paisley Jr., UDR Four, Just News: Bulletin of the Committee on
the Administration of Justice, Sept. 1992, at 2 (describing the CAJ’s campaign to re-
lease the “UDR Four™).

176. May 1997 Interview, supra note 100.

177. Maggie Beirne felt that the manner in which this was done was important.
“We were open and above board with everyone. We informed people in advance and
we made contact with all the different players. Throughout we behaved profession-
ally and impartially.” Id.

178. CAJ Observer Report, supra note 128.

179. Id.

180. CAlJ, supra note 10, at 8.

181. See Policing Launch— “Standing Room Only,” Just News: Bulletin of the
Committee on the Administration of Justice, Nov. 1996, at 1 (describing the press
conference held by CAJ to launch The Misrule of Law); supra note 167 and accompa-
nying text.

182. The yellow vests have become a trademark of the human rights observer in
Northern Ireland. See Leonard Doyle, World Will Monitor Ulster Marches, Observer
(London), June 15, 1997, at 3 (“Civil liberty groups and human rights organisations
around the world are sending monitors to Northern Ireland for the imminent march-
ing season . . . . The hot spots should be blanketed with observers dressed in bright
yellow tabards.”). In fact, only the CAJ’s observers last year wore such vests.
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people to behave better towards each other.”'®* Furthermore, the
CAJ was able to monitor a range of events across Northern Ireland.
While it typically had time to plan, it often had to prepare for an event
on very short notice. As Maggie Beirne notes: “We did have practical
difficulties. We simply didn’t have the resources to monitor every
flashpoint. We did have difficulties at times getting enough of the
right people to places in time.”!#*

B. Using the Information Effectively

The CAJ used the information it gathered from its observers and
from the witness statements in its successive interventions with the
authorities, other governments, and other human rights groups. While
The Misrule of Law was partly a collation of all of the information, it
was also a culmination of all of the interventions which had preceded
it. Because the information gathered was used in the most effective
way possible, it essentially became the fuel of the campaign. The ob-
server reports provided the organization with detailed information
about the nature of policing throughout the summer and, ultimately,
the motivation to raise the matter with those responsible. In fact, the
information from the very first observer operation sparked the sum-
mer-long initiative, and the information gathered throughout the sum-
mer fueled the exchanges between the CAJ and the authorities in the
following months.

Finally, the CAJ’s status as an established, bona fide human rights
organization was crucial: It would have been vastly more difficult for
a new human rights group to succeed in the task. The CAJ had the
experience, the local knowledge, and the volunteers to create the initi-
ative it did. The CAJ’s pre-existing, understood role assisted it in un-
dertaking what was quite a difficult and at times dangerous operation.

C. The Impact

The CAJs own assessment of the observation experience is
illuminating:
[W]e have a very strong sense that the experience was very valuable
and should be a regular technique used by the CAlJ to collect infor-
mation on alleged or potential human rights abuses. The value of
the experience lies in the extensive first hand evidence gained about
policing and the problems of policing public order disturbances; in
the opportunity to introduce CAJ to a much wider audience—resi-
dents’ groups, the Orange Order, the Royal Black Institution, the
Apprentice boys, police officers of all ranks and indeed the TV
watching public (the bright yellow tabards became quite distinc-
tive!) and in our ability occasionally to have a positive impact on the

183. May 1997 Interview, supra note 100. A number of observer reports from
throughout the period support this view.
184. Id.
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ground. There were a few incidents where we are convinced that
our presence protected people from being unfairly treated.

At the same time we have to recognise the fact that some of our
observers were placed in hostile, even dangerous, situations. The
responsibility that the organisation and the individuals take upon
themselves in performing this function of independent monitor . . .
is not a light one. It is, however, an essential one.!®*

Clearly, the CAJ’s interventions were important. By initially gather-
ing first-hand evidence of the actions of police officers on the ground
and combining it with the organization’s expertise, it was able to raise
questions about the role of the police in the months of unrest. It drew
conclusions from its own observer reports and used the information
gathered from witness statements to construct a picture which was as
complete as any other about the events in question.

Further, it was able to publicly communicate those views and the
claims of illegal police action. The CAJ’s concerns were publicized
throughout the summer—its final report receiving extensive coverage
in October. Because the CAJ was considered a respected, responsible
organization, its views were taken seriously and widely reported. This
bolstered the view that, quite apart from the communal strife which
had contributed to the unrest, the U.K. government and its agents,
principally the RUC and the Army, had behaved in a questionable
manner.

What is more, by relaying the reports of police behavior it was re-
ceiving, the CAJ assisted victims of human rights abuses by insisting
that these violations were serious. Previously, the response of the au-
thorities had been to deny that any wrong had been done. The CAJ
raised questions about RUC and Army behavior, making it harder for
the authorities to insist that such behavior was acceptable. The CAJ,
through the observers’ first-hand experiences, reported these abuses,
thereby underlining the inadequacy of the government’s response. In
doing so, it successfully highlighted the United Kingdom’s political
failure and placed the onus of protecting the principle of law firmly on
the government.

Further, the CAJ shared its experience with not only other interna-
tional human rights organizations, but also other governments, princi-
pally those of the United States and Ireland. The CAJ provided these
bodies with a broader and yet more detailed picture of the civil unrest.
While local human rights organizations and community groups could
report occurrences in their town or locality, the CAJ was able to use
its observer reports from across Northern Ireland to present a wider
view. It was also able to make the policy connections and synthesize
the experiences and testimony into an ongoing and evolving critique
of the policing policy in Northern Ireland throughout the summer.

185. Maggie Beirne, Observations About Observing, Just News: Bulletin of the
Committee on the Administration of Justice, Sept. 1996, at 2.
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The impact of this holistic approach cannot be underestimated as
demonstrated by the fact that a number of international human rights
NGOs plan to send observers to the 1997 parades and
demonstrations.8¢

While the effect of the CAJ’s initiative in wider terms is difficult to
assess entirely, it is clear that some impact has been made upon the
debate:

It isn’t too much to say that to a large extent we created the lan-
guage and the framework around which much of the discussion of
the issues took place. I think that the way we defined some of the
problems influenced the North Commission and I think that is re-
flected in its Report.187

Certainly a comparison between the relevant sections of The Mis-
rule of Law and of the North Report reveals a similarity.!®® It cer-
tainly seems that the approach taken by the CAJ in its submission to
the North Commission had an effect, particularly in the Commission’s
consideration of the precepts of international law and their applica-
tion in the matter of contentious parades.

The impact upon the language of the debate also is evidenced in the
way in which many of the residents’ groups have altered their lan-
guage. Much of their discourse is now framed in terms of “conflicts of
rights” rather than around the notion of “consent.”'®® In a sense, the
CAJ’s contributions and interventions worked to reframe the debate
as one much more clearly about rights.

CONCLUSION

The summer of 1997 promises to be at least as controversial as that
of 1996. Whatever the impact of the CAJ’s interventions, it is clear
that its fact-finding helped uncover the truth. While the CAJ and its
supporters do not claim to have a monopoly on the truth, their story
does present a perspective which is different than that promoted by
the official sources. The CAJ’s detailed work last summer helped re-

186. Human Rights Watch/Helsinki, the Lawyers Committee for Human Rights,
and Amnesty International plan on implementing observer operations.

187. May 1997 Interview with Maggie Beirne, supra note 100.

188. The CAJ’s submission to the North Commission also bears comparison with
the section of the Commission’s Report on “The Legal and Human Rights
Framework.”

189. See, e.g., Maol Muire Tynan, Groups Fear Repeat of Drumcree, Irish Times,
Jan. 31, 1997, at 6:

Father Eamon Stack SJ, secretary of the Garvaghy Road Residents Coali-

tion, said his group was disappointed that the [North] review only really

dealt with the political identity that expressed itself through parading. It did

not deal with the cultural identity of the two communities. “They have given

a definition of the right to march but they have not given an equivalent

statement of the rights of the communities to be free from intimidation.”
Id.
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fute at least parts of the “official version.” The next task it faces is to
decide how best to utilize those experiences in the coming months.

Already the CAJ has applied to a number of different funding bod-
ies for the money to employ an Observer Coordinator. It has set up a
small management group to plan its observer operation in 1997 and it
has revised its guidelines and procedures. Thus, it appears that the
CAJ will continue to be “the main organization behind the monitoring
of the marching season” in Northern Ireland.!*®

190. Doyle, supra note 182, at 3.



