










FORDHAM LAW REVIEW

[transfer] treaties between the United States of America and foreign
countries."'180 To further the implementation of transfer treaties, the
statute also provided that "the authority of the department of correc-
tional services shall include the power to recommend to the governor
the commutation of the sentence of a person serving an indeterminate
sentence of imprisonment to a determinate sentence."'' The gover-
nor of the state was given the power to grant the recommendation and
commute the sentence "where such commutation is necessary to make
such person eligible for transfer under the terms of such treaties."'"
Thus, by preventing the governor from fixing the sentences of prison-
ers sentenced to life imprisonment, 83 New York's amended section 5
has actually decreased the number of New York state prisoners who
might be eligible for transfer under a treaty.

2. Enabling Legislation in California

California is the only state other than New York which has enabling
legislation that formally addresses the prisoner's ability to obtain in-
formation regarding his options and the possibility of transfer under
an international treaty.184 The California enabling statute requires
that the appropriate agency "devise a method of notifying each un-
documented felon in a prison or reception center.., that he or she
may be eligible to serve his or her term of imprisonment in his or her
country of origin" under federal treaties.'8 5 California does not ad-
dress the notification of those felons who are not "undocumented,"
however, and therefore does not provide this notification procedure
to all prisoners who may be eligible for transfer. 8 6 Furthermore, the
California statute uses the language "country of origin" to refer to the
receiving state under an international treaty, 8 7 but a prisoner's coun-
try of origin is not necessarily relevant to whether the prisoner is eligi-
ble to transfer to a state under a transfer treaty.las Rather, it is the
prisoner's current citizenship which is determinative. 89

While California did not adopt or require the adoption of specific
guidelines regarding transfer decisions, California has shown some in-
terest in promoting transfers."9 Specifically, California seeks to pro-
mote the transfer of undocumented felons by: requiring that this class

180. Ide
181. Id
182. Id
183. See supra notes 167-76 and accompanying text.
184. See Cal. Penal Code § 2912 (West Supp. 1997).
185. Id
186. See id Presumably, "undocumented" prisoners are those who have entered or

remained in the country illegally.
187. Id
188. See supra notes 8-16 and accompanying text.
189. See supra note 8. For a discussion of why the citizenship requirement is mis-

guided, see Plachta, supra note 60, at 1045-49.
190. See Cal. Penal Code § 2912(b)(1); id. § 5028(c).
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of prisoners be notified of the possibility of transfer under a treaty,' 9'
encourgaging eligible prisoners to apply for transfer,'9 and authoriz-
ing a payment of not more than $2,000 per year to be made to a re-
ceiving state which accepts and imprisons a transferred prisoner."w
California also requires that the Board of Prison Terms "provide quar-
terly reports outlining its efforts" to encourage the transfer of
prisoners.194

3. Enabling Legislation in Ohio

In addition to New York, Ohio is the only other state which has
enacted enabling legislation to specifically address the discretion of
state officials to execute a transfer under a treaty.195 Most state en-
abling legislation, as well as the federal enabling legislation, does not
mention the factors that should be considered when making a transfer
decision.196 Presumably, this gives the decision maker, in most cases
the state governor,197 wide discretion over whether to grant or deny
the transfer request.

The State of Ohio, like New York, requires that rules be adopted
governing the decision to transfer a prisoner under a transfer treaty.198

Ohio goes further, however, by mandating that the rules adopted must
include the requirement that when considering a transfer, the director
of rehabilitation and correction or his designee consider: (1) the na-
ture of the prisoner's offense; (2) the likelihood that the prisoner
would serve a shorter sentence in the receiving state than he would in
Ohio; (3) the likelihood that the prisoner would return or attempt to
return to Ohio after being released from imprisonment in the receiv-
ing state; (4) the degree of shock to the conscience of society that
would be experienced in Ohio if the prisoner is transferred; and (5) all
other factors that are deemed relevant to the determination. 99 Some
of these considerations overlap with the informal guidelines on the
federal level adopted by the Office of Enforcement Operations in the
Justice Department.'20 No Ohio court has had occasion to review the
decision making process regarding transfer of a prisoner set out in the
statute. Even if the Ohio department of corrections failed to adopt
specific decision making guidelines, a prisoner in Ohio could at least
cite the statute as setting forth the minimum number of factors which

191. See id. § 2912(a).
192. See id. § 2912(b)(1).
193. See id. § 5028(c).
194. Id. § 2912(b)(1).
195. Ohio Rev. Code Ann. § 5120.53(D) (Anderson 1996).
196. See supra notes 144-45 and accompanying text; supra part IILA.
197. See supra notes 140-43 and accompanying text.
198. See N.Y. Correct. Law § 71(1-b) (McKinney Supp. 1997); Ohio Rev. Code

Ann. § 5120.53(D).
199. Ohio Rev. Code Ann. § 5120.53(D)(1-5).
200. See supra note 99.
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must be considered in deciding upon the transfer. The Ohio enabling
legislation also excludes certain prisoners, based on the type of crime
committed, from any eligibility for transfer under a treaty,201 but does
provide for conversion of indeterminate sentences to determinate
sentences to execute a transfer. 2

III. OPERATION OF TRANSFER TREATIES UNDER U.S. STATES'

ENABLING LEGISLATION

This Note has analyzed the individual U.S. states' enabling legisla-
tion, which allows foreign nationals to transfer out of the United
States.20 3 This Note now turns to a critique of that enabling legislation
in light of the goals of the transfer treaties.?°  The basis for this cri-
tique is not altruism towards foreigners imprisoned in the United
States or anxiety over the international human rights of those prison-
ers, although raising those issues will be beneficial as well.205 Rather,
this critique is based on the principle that following the rules of the
transfer treaties and allowing foreign nationals to transfer out of
American prisons when appropriate are keys to the success of transfer
treaties.20 6 This is because abiding by the rules of the treaties provides
the basis for reciprocal behavior by other nations.2 7 Thus, the actions
of the sovereign U.S. states regarding the implementation of transfer
treaties have a significant effect upon the success of transfer treaties
for the entire nation.

201. See Ohio Rev. Code Ann. § 5120.53(B)(1).
202. Id. § 5120.53(C).
203. See supra part II.B.
204. See supra notes 17-20 and accompanying text.
205. For a discussion of how to ensure the proper administration of justice for those

charged or convicted of crimes in a foreign land, see Gisvold, supra note 60.
206. See Abramovsky, Endangered Species, supra note 2, at 453 (arguing that

resorting to unilateral abductions will undermine cooperation between nations and
the viability of transfer treaties); see, e.g., Walsh & Zagaris, supra note 3, at 428-29
(stating that several American prisoners were transferred to the United States from
Mexico while a large numer of Mexican prisoners were transferred to Mexico in a
one-time mass transfer).

207. See Walsh & Zagaris, supra note 3, at 425-26 (explaining that the European
nations party to the Convention with Europe contend that an individual nation should
not apply guidelines other than those in the Convention to the decision making pro-
cess). Alternatively, the United States could choose to reduce foreign assistance or
development loans for those countries which are unwilling to accept a designated per-
centage of prisoners approved for transfer by the Attorney General. See Transfer of
Alien Prisoners Act of 1997, S. 3, 105th Cong. § 107 (1997). This bill reflects a radical
departure from current use of transfer treaties. The bill also requires the Secretary of
State to renegotiate transfer treaties to make the consent of foreign prisoners in the
United States unnecessary to execute a transfer. See id. § 103. This would make trans-
fer under a treaty more analogous to a deportation.

[Vol. 66



TRANSFER OF PENAL SANCTIONS

A. Compliance by Individual U.S. States with the Terms of
the Treaties

The enabling legislation in the individual U.S. states does not effec-
tively further compliance with the transfer treaties. Although it is
clear that the states are not parties to the treaties,' they should not
ignore provisions of the treaties, the federal enabling legislation, and
congressional intent. While many state statutes do not directly contra-
vene either the treaties or the enabling legislation, the statute- do not
clearly comply with the treaties or the federal enabling legisladon,
At the same time, U.S. states have encouraged the federal govern-
ment to increase the transfer of foreign prisoners 1 0

It is well established that treaties are the supreme law of the landP 11

Federal legislation written to execute treaties is deemed "necessary
and proper" to the execution of those treaties.1 2 Furthermore, trea-
ties and federal statutes preempt any inconsistent or conflicting state
law.21 3 It has also been said that "[s]tates must abide by federal for-
eign policy measures, even when they encroach on areas in which the
state would otherwise have concurrent authority to legislate. '2 14

Thus, to the extent a state statute thwarts transfer treaties' goals and
the treaties' implementation by federal legislation, that state law may
be unconstitutional. This principle also applies to states with statutes
which do not expressly contradict the treaties, but do so as applied.

Simply put, many of the U.S. states' enabling legislation does not
encourage or actively facilitate the transfer of prisoners under the
transfer treaties. State enabling legislation fails to provide for identifi-
cation and notification of eligible prisoners, to limit the discretionary

208. See supra notes 134-35 and accompanying text.
209. This is problematic because of the possible effects on foreign relations. One

commentator asserts that "the Framers were concerned about treaty violations [by
states] because they could provoke wars, deter other nations from entering into bene-
ficial agreements with us, and adversely affect the nation's reputation." Vdzquez,
supra note 134, at 1110.

210. See Bruce Zagaris, International Criminal and Enforcement Cooperation in the
Americas in the Wake of Integration: A Post-NAFTA Transition Period Analysis with
Special Attention to Investing in Mexico, 3 Sw. J. L & Trade 1, 21 (1996) (stating that
"political pressure exerted by the states on the federal government to take action to
return foreign prisoners more expeditiously because of the economic and other bur-
dens on state prison systems" contributed to an accelerated prisoner transfer program
with Mexico).

211. U.S. Const. art. VI; Ware v. Hylton, 3 U.S. 199 (1796); see also VAzquez, supra
note 134, at 1104-08 (1992) (explaining that there was consensus at the Constitutional
Convention that measures were needed to ensure compliance by the states with trea-
ties, with the Supremacy Clause as the ultimate solution).

212. Missouri v. Holland, 252 U.S. 416, 432 (1920).
213. See Pacific Gas & Elec. Co. v. State Energy Resources, 461 U.S. 190, 203-04

(1983); K.S.B. Technical Sales Corp. v. North Jersey Dist. Water Supply Comm'n, 381
A.2d 774, 778 (NJ. 1977) (citing Kolovrat v. Oregon, 366 U.S. 187, 190 (1961)) ("A
state law must yield when it is inconsistent with or impairs the policy or provisions of
a treaty.").

214. Gisvold, supra note 60, at 786.
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authority of the state official who must consent to the transfer, and to
allow a prisoner's sentence to be made determinate and thereby to
allow that prisoner to become eligible for transfer under some
treaties.215

Only two states, New York and California, have provisions in their
enabling legislation that address a prisoner's access to information re-
garding a transfer treaty.216 The New York statute guarantees the
availability of certain information regarding the treaties and seeks to
identify and notify those prisoners who would be eligible for transfer
under a treaty.21 7 The California statute seeks to notify only "undocu-
mented felons" about the possibility of transfer under a treaty.218

"Undocumented felons" represent only a subset of those prisoners
who might be eligible for transfer, however.219 Because only two
states have statutes which address the identification and notification
of prisoners eligible for international transfer, it is safe to assume the
overwhelming majority of prisoners eligible for transfer are unaware
of the transfer option, or are aware of the option but do not know how
to initiate the transfer.

The failure to notify eligible prisoners of the possibility of transfer
contravenes the transfer treaties. The Convention with Europe pro-
vides that "[a]ny sentenced person to whom this Convention may ap-
ply shall be informed by the sentencing State of the substance of this
Convention."2" Again, while an individual American state may not
be bound by the language of the treaty,22' it is clear that the treaty's
goal is to ensure that eligible prisoners are aware of their transfer op-
tions. Similarly, the treaty with Mexico contemplates that an individ-
ual prisoner can initiate a transfer request.'m It is not realistic to
think that a prisoner can do this without some access to information
or notification of the possibility of transfer.2. 3 Furthermore, the legis-

215. See supra part II.B.
216. See supra notes 148-52, 184-89, and accompanying text.
217. See supra notes 148-52 and accompanying text.
218. See supra notes 184-89 and accompanying text.
219. See supra notes 185-89 and accompanying text.
220. Convention with Europe, supra note 3, art. 4(1), 35 U.S.T. 2867, 2872, 22

I.L.M. 530, 531; see also Inter-American Convention, supra note 3, art. IV(1), S.
Treaty Doc. No. 104-35, at 2 (1996), Hein's No. KAV 4762 ("Each state party shall
inform any sentenced person covered by the provisions of this convention as to its
content.").

221. See supra notes 134-35 and accompanying text.
222. United States-Mexico Treaty, supra note 8, art. IV(1), 28 U.S.T. 7399, 7403

("Nothing in this Treaty shall prevent an offender from submitting a request to the
Transferring State for consideration of his transfer.").

223. Walsh & Zagaris, supra note 3, at 413-14 (stating that the lack of requests for
transfer from Mexican offenders in California state prisons "is blamed primarily on
the lack of information available and provided to offenders on their potential right to
transfer").
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lative history of the federal enabling legislation reveals Congress' in-
tention that the transfers be freely granted.224

The degree of discretion which state enabling legislation gives to
state officials in considering a transfer request is especially troubling.
Almost all state enabling legislation offers no guidance to the decision
maker who is, in most cases, the governor.225 Because no guidance is
provided, the governor could conceivably consult a number of sources
to inform his decision. For instance, he might attempt to comport his
decision with the purpose and mandate of the treaties. In the alterna-
tive, the governor could look to the Justice Department's informal
guidelines for considering a transfer request.2. Unfortunately, the
lack of guidance in the state enabling legislation also allows the gover-
nor to use his own criteria for assessing a transfer request. Only Ohio
has written specific guidelines for considering a transfer request into
its enabling legislation.227 New York has required that rules and regu-
lations regarding a transfer request be promulgated, but none have
been promulgated accordingly.228

The failure of state enabling legislation to address the discretion of
the decision maker considering a transfer request violates the spirit, if
not the letter, of the transfer treaties. It is well established that the
transfer treaties confer wide discretion on both the receiving and
transferring states.229 Nevertheless, the U.S. Attorney General is
bound by the language of the treaties in a way that the states are
not.230 The treaty with Mexico, for example, requires that certain fac-
tors enter the Attorney General's calculus.23 1 State decision makers
should use these same factors in considering a transfer request.

The state legislatures have conferred even greater discretion on
state decision makers by allowing parties other than the governor to
make the final transfer decisions. Only twenty four of the forty states
with enabling legislation require that the governor himself consider
and decide upon the transfer request.232 Six states allow the governor
or the governor's designee to make the decision, and three states em-
power solely the commissioner of the department of corrections to
make the decision. 33 One state, New York, empowers the commis-
sioner of the department of correctional services or his designee to
consider and consent to the transfer. 2z

224. See supra notes 108-10 and accompanying text.
225. See supra notes 140-43 and accompanying text.
226. See supra note 99.
227. See supra notes 199-200 and accompanying text.
228. See supra notes 154-56 and accompanying text.
229. See supra note 93 and accompanying text.
230. See supra notes 92-135 and accompanying text.
231. See supra notes 128-33 and accompanying text.
232. See supra notes 140-42 and accompanying text.
233. See supra notes 140-42 and accompanying text.
234. See supra notes 140-42 and accompanying text.
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The danger posed by this aspect of the U.S. state enabling legisla-
tion is that decisions directly affecting foreign policy have been re-
moved from the most accountable public official on the state level of
government. Not only does the American federal form of government
remove the consideration of transfer requests from the executive
branch of the federal government, but the state enabling legislation
also further distances the decision by relegating it to unelected and
possibly ill-informed officials.235 The commissioner of a state depart-
ment of corrections is not likely to be concerned with developing a
coherent foreign policy regarding the transfer of foreign prisoners.
Even if an individual state's commissioner is aware of the bigger pic-
ture, there is little one state decision maker can do to ensure a coher-
ent transfer policy.2 36 The United States' inability to ensure
compliance by the U.S. states with the terms of the transfer treaties
weakens the prospects for reciprocity and cooperation with other na-
tions.2 37 Disruptions in this area of foreign policy could, in turn, ad-
versely affect other aspects of foreign affairs.2 38

Finally, only four states-Connecticut, New York, Ohio, and Wash-
ington-have empowered state officials to fix determinate sentences
for foreign offenders with indeterminate sentences and thereby make
them eligible under the treaties which require determinate
sentences.2 39 Even in these four states, not all prisoners with indeter-
minate sentences are eligible to have their sentences fixed.2 40 Failure
of the states to provide for fixing determinate sentences does not con-
travene the transfer treaties; the treaties do not even require a party
to the treaties, such as, the United States, to do this. This decision by
U.S. states not to provide for the fixing of sentences, however, repre-

235. See supra notes 140-42 and accompanying text.
236. It is clear that transfer treaties are inherently part of the United States' larger

foreign policy. See, e.g., Transfer of Alien Prisoners Act of 1997, S. 3, 105th Cong.
§ 107 (1997) (linking foreign assistance and development loans to cooperation under
transfer treaties); Kevin Cullen, IRA Technician to Complete US Prison Term in Ire-
land, Boston Globe, Jan. 20, 1997, at A6 (linking the transfer of IRA members home
to Ireland to a larger role for the United States in resolving the conflict in Northern
Ireland).

237. The United States already creates the possibility that it will impede a transfer
on the federal level by allowing the Attorney General to use decision making guide-
lines not found in the transfer treaties, a practice not followed in the European coun-
tries. See Walsh & Zagaris, supra note 3, at 425-26. A provision in the Inter-American
Convention might bypass this problem by allowing an individual state to transfer a
prisoner internationally without federal approval, although it is unclear whether the
provision would, in fact, have this effect. See Inter-American Convention, supra note
3, art. V(3), S. Treaty Doc. No. 104-35, at 3 (1996), Hein's No. KAV 4762; Walsh &
Zagaris, supra note 3, at 427. In any event, the United States has objected to this
provision. Walsh & Zagaris, supra note 3, at 427.

238. See supra part I.C; see also Transfer of Alien Prisoners Act of 1997, S. 3, 105th
Cong. § 107 (1997) (seeking to punish foreign countries for their failure to cooperate
and accept prisoners approved for transfer by the Attorney General).

239. See supra notes 169-76 and accompanying text.
240. See supra notes 169-76 and accompanying text.
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sents another example of the states' failure to facilitate transfers,
which is the goal of the transfer treaties. 1

B. Judicial Deference

Despite the limited number of decisions in federal courts, it is clear
that transfer decisions made by the Attorney General will carry at
least the presumption that they are proper, and might even be deemed
beyond review 2 42 Because no state court has had occasion to inter-
pret its state's enabling legislation, it is not clear how closely state
courts will scrutinize transfer decisions or how much deference will be
given to the decision maker.

Federal courts' justifications for deferring to the Attorney General's
decision making may not be applicable in challenges to state enabling
legislation or the decisions of state actors. Because of marked differ-
ences between state and federal enabling legislation,243 transfer deci-
sions at the state level will not always be analogous to those at the
federal level. Accordingly, it may be necessary for state courts to
scrutinize enabling legislation and transfer decisions more closely than
the federal courts.

While the federal enabling legislation does not require the Attorney
General to promulgate guidelines for deciding transfers,2 " some state
enabling legislation mandates that such guidelines be established2 45

Other state enabling legislation makes it explicitly clear that transfers
are to be encouraged and participation under transfer treaties maxi-
mized.3 These significant differences between state and federal en-
abling legislation require that the state and federal enabling legislation
not be applied in the same way.2 47 Thus, state courts may be expected
to follow the plain meaning of the statutes and rule accordingly.

Similarly, federal courts' deferential reliance on the Attorney Gen-
eral's decisions regarding transfers24 may not translate into state
courts' reliance on state decision makers. Because many states' en-
abling legislation does not vest the authority to decide upon transfers

241. See supra note 5 and accompanying text.
242. See supra part HA.
243. See e.g., supra notes 105, 154, and accompanying text.
244. See supra notes 99-115 and accompanying text.
245. See supra notes 154-56, 198-99, and accompanying text.
246. See supra notes 190-94 and accompanying text; see also Senate Institutions,

Health and Welfare Committee Statement to NJ. Stat. Ann. § 30:7D-1 (West 1997)
("[W]hile a state relinquishes authority over the prisoners transferred, the state will
not have to accept new prisoners in return. The practice of prisoner transfers should
contribute to the easing of overcrowded conditions in the State prisons . . . ."); New
York State Assembly, Memorandum in Support, 1995 N.Y. Laws 2244 (stating that
two amendments to the laws of New York governing participation in international
transfer treaties "will result in a savings to the state due to the decreased demand for
bedspace").

247. See supra notes 99-115, 154-56, 198-99, and accompanying text.
248. See supra notes 118-27 and accompanying text.
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in a specific office,249 the deference afforded to the Attorney General
would be inappropriate. Furthermore, state courts may realize that
international transfers of prisoners are not based on the same peno-
logical considerations as intrastate transfers.250 International transfer
of a prisoner does not require placement of the prisoner in another
state institution, and removal of the prisoner from the state and coun-
try would not negatively impact public safety in most cases. 5 In ad-
dition, the prisoner's request for transfer suggests prima facie that the
transfer is in the prisoner's best interest. Whereas intrastate transfers
may have local and institutional implications which are difficult to dis-
cern, international transfers would rarely present such issues.

C. The Traditional Justifications for Punishment and U.S. State
Participation in International Transfer Treaties

The shortcomings of state enabling legislation are obvious not only
from a legal perspective, but also from a policy perspective. The tradi-
tional justifications for the state's role in punishing those convicted of
a crime support more widespread use of the transfer treaties. The jus-
tifications for punishment can be furthered by increasing the use of
international transfer treaties in two ways: (1) U.S. states' recognizing
the value of international transfers and granting almost all transfer
requests, and (2) expanding the number of prisoners eligible for
transfer.

The traditional justifications for the state punishment of prisoners
are based on the concepts of deterrence, retribution, and restraint. 2

The deterrence of crime occurs when it is widely believed by individu-
als that punishment, in any of its forms, is undesirable. 53 For deter-
rence to be effective, the probability and undesirability of receiving
state-sponsored punishment must outweigh the expected benefits of
committing a given crime. The concept of retribution is based on the
need for the community to exact some punishment from the pris-
oner.2 54 Restraint, or utility, addresses the costs and benefits of re-
moving a prisoner from the ranks of the community: there are costs
involved with imprisoning an offender, but benefits gained from en-
suring the offender will not commit future crimes.z 5

As a traditional justification for punishment, deterrence is neutral
in relation to the transfer of prisoners under international transfer
treaties. The transfer treaties do not allow prisoners to escape from

249. See supra notes 140-42 and accompanying text.
250. See supra notes 121-25 and accompanying text.
251. An exception would exist, for example, where the prisoner was the leader of a

terrorist group and could more easily operate from a prison in his home country.
252. See Wayne R. LaFave & Austin W. Scott, Jr., Criminal Law § 1.5(a), at 23-26

(2d ed. 1986).
253. See id.
254. See id.
255. See id.
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imprisonment if they are transferred out of the sentencing state.256

Although a receiving state must convert a prisoner's foreign sentence
to a sentence under the domestic laws of the receiving state, the re-
quirement of double criminality ensures that some compatibility exists
between the penal laws of the receiving and sentencing states.25 7

While a prisoner might benefit by being closer to friends and family if
his transfer request is granted, the prisoner might also suffer under
less sanitary or other unfavorable prison conditions in foreign coun-
tries. Thus, on the whole, the transfer of foreign prisoners neither fur-
thers nor hinders the operation of deterrence in fighting criminal
behavior.

Furthering the retributive aspects of punishment presents the
strongest argument against the use of transfer treaties. The policy of
retribution includes the idea that the state is punishing a prisoner on
behalf of the people. Transferring the prisoner elsewhere would re-
move the role of the sentencing state in administering the punishment,
and thus the sentencing state would find transfer unacceptable. This
argument makes good sense for denying the transfer of the occasional
prisoner who is convicted of heinous crimes against the people of a
state. Those kinds of prisoners, however, are few and far between.2 -58

Furthermore, even the slightest discretion given to a state decision
maker would allow the decision maker to deny that particular pris-
oner's request for transfer. In many cases, however, foreign prisoners
are convicted of crimes which do not call for the need of the sentenc-
ing state itself to administer punishment.

From a utilitarian perspective, the transfer of foreign prisoners
presents an ideal situation for the U.S. states. The transfer treaties are
a one way street out of U.S. state prisons: U.S. states can transfer
prisoners out of their correctional systems but do not receive prison-
ers who are transferred back to the United States. Thus, U.S. states
benefit from removing a prisoner from circulating in the community
and, if the prisoner is transferred abroad, the states do not have to pay
the cost of incarcerating the prisoner. Clearly, the utilitarian justifica-
tion for punishment would suggest that U.S. states use transfer trea-
ties to their fullest extent.

IV. PROPOSALS FOR U.S. STATE ENABLING LEGISLATION

The international transfer treaties seek to maximize the potential
rehabilitative aspects of punishment and, at the same time, shift the
burden of imprisoning offenders to the prisoner's homeland and fain-

256. See supra notes 2-5 and accompanying text.
257. See supra note 9 and accompanying text.
258. See Plachta, supra note 60, at 1050 ("Although there are significant arguments

based on public interest in favour of prisoners serving sentences in their own coun-
tries, the public interest is not seriously damaged if an individual prisoner of overseas
origin serves his sentence in that country.").
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ily. This Note is highly critical of the shortcomings of current U.S.
state enabling legislation and the failure of U.S. state enabling legisla-
tion to take full advantage of the benefits of transfer treaties. This
part argues that there are several actions that states can take to im-
prove the operation of transfer treaties. Specifically, this part pro-
poses that U.S. state enabling legislation should: include provisions
for the mandatory identification and notification of prisoners eligible
for transfer, enact explicit guidelines regarding the discretion over
transfer decisions, vest decision making authority with high ranking
state officials, and allow for the conversion of indeterminate sentences
to determinate sentences. This part also argues that state courts
should scrutinize transfer decisions more carefully than the federal
courts.

This Note makes these proposals to achieve two objectives. The
first objective is to encourage those U.S. states without enabling legis-
lation to take notice of the legal and policy issues favoring the use of
the transfer treaties and to design enabling legislation accordingly.
The second objective is to encourage those U.S. states with enabling
legislation to consider the importance of amending their legislation to
include provisions more favorable for executing transfers.

Legislative provisions for the mandatory identification and notifica-
tion of prisoners who might be eligible for transfer should be included
in state enabling legislation. This would encourage wider use of the
transfer treaties. Furthermore, procedures for identification and noti-
fication, such as those found in the New York legislation,159 can be
instituted easily and inexpensively. All that is necessary is that prison
officials check a prisoner's citizenship against a list of countries with
whom there is a transfer treaty. The officials could then distribute a
pamphlet, similar to the information form used in Europe or the
booklet compiled by Canada,2

60 to the potentially eligible prisoners.
From both legal and policy standpoints, there is nothing to be gained
from allowing or ensuring a prisoner's ignorance of the transfer
treaties.26'

Most importantly, U.S. states should adopt explicit guidelines, simi-
lar to those in the Ohio statute, regarding the discretion of state deci-
sion makers.262 As noted earlier, the enabling legislation of Ohio
requires that the decision maker consider: (1) the nature of the pris-
oner's offense; (2) the likelihood that the prisoner would serve a
shorter sentence in the receiving state than he would in Ohio; (3) the
likelihood that the prisoner would return or attempt to return to Ohio
after being released from imprisonment in the receiving state; (4) the
degree of shock to the conscience of society that would be exper-

259. See supra notes 149-52 and accompanying text.
260. See supra note 152.
261. See supra part III.C.
262. See supra note 199 and accompanying text.
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ienced in Ohio if the prisoner is transferred; and (5) all other factors
that are deemed relevant to the determination - 3a Guidelines do not
guarantee that transfer treaties will be utilized to their full potential,
but explicit guidelines have the advantage of providing a concrete
framework for the decision making process. Prisoners and their coun-
sel could rely on the guidelines and frame transfer requests accord-
ingly. Formally adopting guidelines would cause states to decide what
specific factors should be considered and prevent every transfer re-
quest from being decided on an ad hoc basis. Thus, rather than denot-
ing specific guidelines which should be used, this Note recommends
that any explicit guidelines which further the goals of the treaties
would be beneficial because such guidelines would bring stability and
clarity to an otherwise murky area of law. For example, Ohio's open-
ended guidelines reflect the understanding that international transfers
of prisoners are part of a broader foreign policy; the guidelines give
state actors sizeable discretion, but they also focus the attention of the
decision maker on specific factors. Furthermore, explicit guidelines,
enacted or specified in a statute, would give courts the ability to prop-
erly review transfer decisions.

Individual states should not thwart the intent of the transfer treaties
or Congress' understanding of how decisions regarding transfers
would be made under the treaties.261 Thus, it is necessary for U.S.
states to vest decision making power regarding international transfers
with higher, rather than lower, state authorities. Currently, many
states designate a decision maker and then allow that decision maker
to designate someone else.2 0 This practice does not ensure that the
proper factors will be consistently weighed when deciding upon an
international transfer. These decisions, which affect our nation's for-
eign policy and ability to comply with international legal obligations,
should be left to the state's governor or attorney general.

Courts on the state level should undertake a higher level of scrutiny
of transfer decisions than the scrutiny used by the federal judiciary.266
At the least, state courts should ensure that state officials are follow-
ing the requirements of the state enabling legislation. If states recog-
nize the importance of overall compliance with the transfer treaties
and pass legislation accordingly, the courts must be willing to ensure
that the state executive branches comply with the legislatures' intent.

Finally, state enabling legislation should also include provisions
which allow the governor or other state actor to convert a prisoner's
indeterminate sentence to a determinate sentence. Such a provision
would only make more prisoners eligible for transfer under certain
treaties. The provision would have no effect on the ultimate decision

263. Ohio Rev. Code Ann. § 5120.53(D)(1-5) (Anderson 1996).
264. See supra notes 109-10 and accompanying text.
265. See supra notes 140-42 and accompanying text.
266. See supra notes 120-33 and accompanying text.
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of whether to grant the transfer. Because in most cases a transferred
prisoner must serve out his remaining sentence in his home country,
the duration of a sentence governs the degree of punishment. Inde-
terminate sentences do not ensure prisoners will serve longer jail time.
If longer sentences are the objective, indeterminate sentences can sim-
ply be converted to long determinate sentences.

International transfer treaties have the potential to play a more sig-
nificant role in improving the prospects for rehabilitation of offenders
and decreasing the cost of doing so. Individual U.S. states should ex-
amine their respective enabling legislation and improve the operation
of international transfer treaties over prisoners on the state level.
States can accomplish this by notifying eligible prisoners, enlarging
the pool of prisoners who may be eligible, and ensuring that state ac-
tors apply consistent standards in deciding upon transfer requests.

CONCLUSION

Transfer of penal sanctions treaties present a unique opportunity for
the United States to address the problem of Americans imprisoned
abroad as well as the cost of imprisoning foreigners at home. The
transfer treaties also signify the United States' willingness to cooper-
ate in furthering criminal justice in the international arena. Further-
more, transfer treaties recognize the individual rights of prisoners and
the factors which enhance their rehabilitation.

On the federal level, the U.S. Attorney General has been given
wide discretion to consider transfer requests, pursuant to the transfer
treaties and enabling legislation. The legality, and certainly the wis-
dom, of the courts' conferring this wide discretion to the Attorney
General is questionable. The transfer treaty with Mexico suggests that
the Attorney General must consider certain enumerated factors; the
House Report to the federal enabling legislation suggests a presump-
tion that a transfer request will be granted unless there are extraordi-
nary circumstances. Furthermore, Scalise v. Thornburgh,267 the
principal case on this issue, analogized international prisoner transfers
to intrastate prisoner transfers. This Note has shown, however, that
the international transfer of prisoners is part of a larger U.S. foreign
policy, which has more far-reaching concerns than the capacity, main-
tenance, or security of correctional facilities.

Despite judicially-granted wide discretion, the Attorney General
has utilized informal guidelines for considering requests and is bound
by all provisions regarding transfer decisions set forth in individual
treaties. Conversely, U.S. states have maintained an independence
from the provisions of transfer treaties. This allows for unlimited dis-
cretion in various state actors' deciding upon transfer requests. Fur-
thermore, U.S. states have not endeavored to inform foreign prisoners

267. 891 F.2d 640 (7th Cir. 1989).
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who might be eligible for transfer or to fix determinate sentences for
prisoners who could be made eligible for transfer.

The U.S. states' current enabling legislation reflects an unwilling-
ness to account for the broader aims and needs of U.S. foreign policy.
The U.S. state legislation presents obstacles to the success of transfer
treaties by decreasing the prospects for reciprocity and cooperation in
the international arena. Furthermore, the legislation cannot be justi-
fied under traditional justifications for the punishment of offenders.
Accordingly, U.S. states should adopt enabling legislation or amend
existing enabling legislation to further the specific goals of the transfer
treaties and the broader needs of American foreign policy.
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