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STATE OF NEW YORK — BOARD OF PAROLE

ADMINISTRATIVE APPEAl DECISION NOTICE

Name:  Gantt, Jonnell Facility: Greene CF

. Appeal
NYSID: - Control No.: 12-154-18 BMT

DIN: 17-R-1494

Appearances: Jonnell Gantt (17R1494)
Greene Correctional Facility
165 Plank Road, Box 975
Coxsackie, New York 12051

Decision appealed: ~ December 2018 decision, denying discretionary release and imposing a hold to parole
eligibility date. '

Board Member(s) Agostini, Demosthenes.
who participated:

Papers considered:  Appellant’s Brief received April 11, 2019

Appeals Unit Review: Statement of the Appeals Unit’s Findings and Recommendation

Records relied upon: Pre-Sentence Investigation Report, Parole Board Report, Interview Transcript, Parole
Board Release Decision Notice (Form 9026), COMPAS instrument, Offender Case
Plan.

e undersigned determine that the decision appealed is hereby:.

:_4fﬁrmed ____Vacated, remanded for de novo interview ___ Modified to
Commissioner ‘
_/Z"/ _‘m; . Vacated, remanded for de novo interview — Modifiedto
/ Commissioner
O e ‘\' N _%rmed ___Vacated, remanded for de novo interview ___ Modified to
Commissioner -

If the Final Determination is at variance with Findings and Recommendation of Appeals Unit, written
reasons fo_r the Parole Board’s determination must be annexed hereto.

This Final Determination, the related Statement of the Appeals Unit’s Findings and the separate findings of
the Parole Board, if any, were mailed to the Inmate and the Inmate’s Counsel, if any, on *7 U/é’ @/Z‘? (£

Distribution: Appealé Unit — Appellant - Appellant’s Counsel - Inst. Parole File - Central File
P-2002(B) (11/2018)



STATE OF NEW YORK - BOARD OF PAROLE

APPEALS UNIT FINDINGS & RECOMMENDATION

Name: Gantt, Jonnell DIN: 17-R-1494
Facility: Greene CF AC No.: 12-154-18 BMT

Findings: (Page 1 of 2)

Appellant challenges the December 2018 determination of the Board, denying release and
imposing a hold to parole eligibility date.

Appellant is serving an aggregate indeterminate term of imprisonment of 3 to 9 years after
having been convicted of Grand Larceny 2" and Identity Theft 1%, Appellant’s criminal history
includes felony convictions in multiple states. Appellant, in concert with his mother who was
employed as a bank teller, stole approximately $100,000 from six victims.

Appellant raises the following issues in his brief: (1) the Board’s decision was arbitrary,
capricious and irrational, and relied too heavily upon Appellant’s crimes of conviction, criminal
history and certain COMPAS scores; and (2) Appellant’s programming, rehabilitative efforts,
positive accomplishments, remorse, and release plans were not given sufficient consideration by
the Board.

As to the first two issues, Executive Law 8259-i(2)(c)(A) requires the Board to consider
criteria which is relevant to the specific inmate, including, but not limited to, the inmate’s
institutional record and criminal behavior. People ex rel. Herbert v. New York State Bd. of Parole,
97 A.D.2d 128, 468 N.Y.S.2d 881 (1st Dept. 1983). While consideration of these factors is
mandatory, “the ultimate decision to parole a prisoner is discretionary.” Matter of Silmon v. Travis,
95 N.Y.2d 470, 477. Thus, it is well settled that the weight to be accorded the requisite factors is
solely within the Board’s discretion. See, e.g., Matter of Delacruz v. Annucci, 122 A.D.3d 1413,
997 N.Y.S.2d 872 (4th Dept. 2014); Matter of Hamilton, 119 A.D.3d at 1271; Matter of Garcia v.
New York State Div. of Parole, 239 A.D.2d 235, 239, 657 N.Y.S.2d 415, 418 (1st Dept. 1997).
The Board need not explicitly refer to each factor in its decision, nor give them equal weight. Matter
of Betancourt v. Stanford, 148 A.D.3d 1497, 49 N.Y.S.3d 315 (3d Dept. 2017); Matter of LeGeros
v. New York State Bd. of Parole, 139 A.D.3d 1068, 30 N.Y.S.3d 834 (2d Dept. 2016); Matter of
Phillips v. Dennison, 41 A.D.3d 17. In the absence of a convincing demonstration that the Board
did not consider the statutory factors, it must be presumed that the Board fulfilled its duty. Matter
of Fuchino v. Herbert, 255 A.D.2d 914, 914, 680 N.Y.S.2d 389, 390 (4th Dept. 1998); Matter of
McLain v. New York State Div. of Parole, 204 A.D.2d 456, 611 N.Y.S.2d 629 (2d Dept. 1994);
Matter of McKee v. New York State Bd. of Parole, 157 A.D.2d 944, 945, 550 N.Y.S.2d 204, 205
(3d Dept. 1990); People ex rel. Herbert, 97 A.D.2d 128.

Appellant received an Earned Eligibility Certificate (EEC). Appellant’s receipt of an EEC
does not automatically guarantee his release, and it does not eliminate consideration of the
statutory factors including the instant offense. Matter of Milling v. Berbary, 31 A.D.3d 1202,
1203, 819 N.Y.S.2d 373, 374 (4th Dept.), Iv. denied, 7 N.Y.3d 808, 809, 822 N.Y.S.2d 481 (2006);
Matter of White v. Dennison, 29 A.D.3d 1144, 814 N.Y.S.2d 393 (3d Dept. 2006); Matter of Barad
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v. New York State Bd. of Parole, 275 A.D.2d 856, 713 N.Y.S.2d 775, 776 (3d Dept. 2000), Iv.
denied, 96 N.Y.2d 702, 722 N.Y.S.2d 793 (2001). Where an inmate has been awarded an EEC,
the Board may deny release to parole on a finding that there is a reasonable probability that, if such
inmate is released, the inmate will not live and remain at liberty without violating the law, and that
his release is not compatible with the welfare of society. Correction Law §805; Executive Law
8259-i(2)(c)(A); Matter of Heitman v. New York State Bd. of Parole, 214 A.D.2d 673, 625
N.Y.S.2d 264 (2d Dept. 1995); Matter of Salcedo v. Ross, 183 A.D.2d 771, 771, 583 N.Y.S.2d
502, 503 (1st Dept. 1992); Matter of Walker v. Russi, 176 A.D.2d 1185, 576 N.Y.S.2d 51 (3d
Dept. 1991), appeal dismissed, 79 N.Y.2d 89 7, 581 N.Y.S.2d 660 (1992). The standard set forth
in Executive Law 8259-i(2)(c)(A) requiring consideration of whether the inmate’s release will so
deprecate the seriousness of his crime as to undermine respect for the law does not apply in cases
where an EEC has been awarded.

Inasmuch as Appellant disputes the Board’s finding with respect to insight and remorse, it
was well within the Board’s authority to make an assessment of Appellant’s credibility (Matter of
Siao-Pao v. Dennison, 51 A.D.3d 105, 108, 854 N.Y.S.2d 348, 351 (1st Dept.), aff’d, 11 N.Y.3d
777,866 N.Y.S.2d 602 (2008)). Also, the Board is permitted to conclude that the serious nature of
the inmate’s offense, as well as limited insight and/or remorse, outweigh other factors. See, e.g.,
Matter of Silmon v. Travis, 95 N.Y.2d 470, 478, 718 N.Y.S.2d 704 (2000), aff’g 266 A.D.2d 296,
297, 698 N.Y.S.2d 685, 686 (2d Dept. 1999); Matter of Beodeker v. Stanford, 164 A.D.3d 1555,
82 N.Y.S.3d 669 (3d Dept. 2018); Matter of Crawford v. New York State Bd. of Parole, 144
A.D.3d 1308, 46 N.Y.S.3d 228 (3d Dept. 2016), lv. denied, 29 N.Y.3d 901, 57 N.Y.S.3d 704
(2017); Matter of Almeyda v. New York State Div. of Parole, 290 A.D.2d 505, 736 N.Y.S.2d 275
(2d Dept. 2002); Matter of Serrano v. N.Y. State Exec. Dep't-Div. of Parole, 261 A.D.2d 163, 164,
689 N.Y.S.2d 504, 505 (1st Dept. 1999).

Recommendation:  Affirm.
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