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PROSECUTORIAL DISCRETION AND THE DEATH
PENALTY: CREATING A COMMITTEE TO DECIDE

WHETHER TO SEEK THE DEATH
PENALTY

John A. Horowitz

On March 21, 1995, New York Governor George Pataki super-
seded' Bronx County District Attorney Robert Johnson in the first
degree murder' case against defendant Angel Diaz.3 Governor Pataki
claimed that District Attorney Johnson, by refusing to state whether
he would ever seek the death penalty, failed to implement the laws of
New York.4 Governor Pataki replaced Johnson with Attorney Gen-
eral Dennis Vacco, who subsequently elected to seek the death pen-
alty.5 Johnson, in response to Pataki's supersedure, filed suit seeking

1. The power of a New York Governor to supersede a district attorney is granted
by statute. See N.Y. Exec. Law § 63(2) (McKinney 1993). This law states that the
attorney general shall:

Whenever required by the governor, attend in person, or by one of his depu-
ties .... for the purpose of managing and conducting ... criminal actions or
proceedings as shall be specified in such requirement; in which case the at-
torney-general or his deputy so attending shall exercise all the powers and
perform all the duties ... which the district attorney would otherwise be
authorized or required to exercise or perform; and... the district attorney
shall only exercise such powers and perform such duties as are required of
him by the attorney-general or the deputy attorney-general so attending.

Id.
2. In New York, a first degree murder conviction requires that the defendant be

older than eighteen years of age and that: (1) the intended victim was a police officer;
or (2) the intended victim was a peace officer;, or (3) the intended victim was an em-
ployee of a state correctional institution; or (4) he was confined in a state correctional
institution; or (5) the intended victim was a witness to a crime and killed to prevent
his testimony; or (6) the defendant committed the killing pursuant to an agreement;
or (7) the defendant killed the victim while committing an enumerated felony; or (8)
the defendant, with intent to cause serious physical injury or death, caused the death
of another person not part of the criminal transaction; or (9) the defendant has a prior
conviction of murder;, or (10) the defendant acted in an especially cruel and wanton
manner inflicting torture upon the victim; or (11) the defendant intentionally caused
the death of two or more persons within a twenty-four month period; or (12) the
intended victim was a judge. N.Y. Penal Law § 125.27 (McKinney 1987 & Supp. 1997).

3. Exec. Order No. 27 (1996) (on file with the Fordham Law Review).
4. Id. Governor Pataki wrote:
Whereas, a District Attorney who has instituted a blanket policy not to seek
the death penalty violates his obligation to make informed, reasoned deci-
sions on a case-by-case basis and thereby violates as well his sworn obliga-
tion to uphold the laws of this State. In addition, such a failure to exercise
discretion must command my attention, for it implicates my sworn obliga-
tions to take care that the laws are faithfully executed, support the Constitu-
tion and faithfully discharge my duties as Governor.

Id. at 2.
5. James Dao, Vacco Seeks Death Penalty in Police Officer's Shooting, N.Y.

Tunes, July 10, 1996, at B3.
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to nullify the supersedure. 6 Both the trial and appellate courts have
rejected Johnson's request.7

Governor Pataki was not the first New York Governor to exercise
his supersedure power.8 This supersedure, however, was unique.9 In-
stead of invoking his supersedure power because of something as typi-
cal as a conflict of interest,10 Pataki superseded because he perceived
Johnson abused his discretion by refusing to seek the death penalty."
No other New York Governor had ever superseded a prosecutor due
to a specific charging decision.'"

Governor Pataki's supersedure highlighted two related issues. First,
the governor's unfettered power to remove a popularly elected prose-
cutor creates a constant struggle between the prosecutor and the gov-
ernor over who is the proper official to control the discretionary
decision of whether to seek the death penalty. Regardless of who
prevails in the specific conflict, it raises questions about the legitimacy
of the state's capital punishment regime.

Second, Pataki's supersedure focused attention on the danger of al-
lowing a single individual to make the decision to seek the death pen-
alty. Although the events that occurred in New York may not take
place in every state, nonetheless they reveal the risks of granting pros-
ecutors the tremendous power to decide independently which defend-
ants will face a death sentence. As a result, state legislatures should
remove this important decision from the whims and idiosyncrasies of
any individual, whether it be the governor or a prosecutor.

Part I of this Note focuses on discretion generally and how it be-
came the exclusive province of prosecutors. Part II examines the rela-
tionship between prosecutorial discretion and the death penalty. It
first looks at the Supreme Court's treatment of the issue, and then
describes the dangers that result when prosecutors are given sole dis-
cretionary power to decide who will face the death penalty at trial.
These dangers are illustrated in the context of New York's Pataki-
Johnson dispute. Part II then compares New York's statutory provi-
sions with those of California and Colorado to demonstrate how a
scenario similar to New York's Pataki-Johnson dispute could easily
arise in other states. Part III discusses previous attempts at solving
the problem of prosecutorial discretion in the capital punishment con-

6. See Johnson v. Pataki, No. 1714/96, slip op. (N.Y. Sup. Ct. July 9, 1996) (on file
with the Fordham Law Review).

7. Id at 69; Johnson v. Pataki, N.Y. L.J., Mar. 24, 1997, at 1 (N.Y. App. Div. Mar.
20, 1997).

8. See infra notes 88-102 and accompanying text.
9. See Rachel L. Swarns, Governor Removes Bronx Prosecutor from Murder

Case, N.Y. Tmes, Mar. 22, 1996, at Al (writing that Governor Pataki recognized his
use of supersedure was extraordinary).

10. See infra notes 186-90 and accompanying text.
11. Johnson, slip op. at 54-55.
12. Id. at 17-18.
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1997] DISCRETION AND THE DEATH PENALTY

text, and demonstrates that they have failed because the executive and
judicial branches are incapable of independently removing the discre-
tionary decision from a single individual. Finally, part IV proposes
that the discretionary decision whether to seek the death penalty be
removed from the local prosecutor and given to committees. A com-
mittee would be created for each county or area that has a district
attorney. These committees would consist of three members ap-
pointed by the governor, three appointed by the district attorney, and
one chosen by the other six members. This committee system would
successfully prevent a situation similar to that which occurred in New
York, and would avoid vesting this critical discretionary decision in a
single person.

I. PROSECUTORIAL DISCRETION

Prosecutorial discretion is a staple of our criminal justice system. 13

This part discusses prosecutorial discretion generally as a framework
to understand the dangers of prosecutors having the sole power to
decide whether to seek the death penalty. It includes a description of
the reasons for entrusting prosecutors with this discretionary power.
Generally, prosecutorial discretion means "the ability to make deci-
sions about guilt and degree of punishment without the limits of rules
or other constraints on freedom of action." 14 Prosecutors possess this
discretion for a number of reasons: first, simply, they traditionally
have had the power; second, they are experts in the criminal justice
system; and third, society accepts that prosecutors have this power be-
cause it can be controlled through the electoral process.

American prosecutors have long possessed unrestrained power in
the criminal process.15 This power peaked early this century when al-
most every state in the country had constitutional provisions naming
prosecutors as the representative of the public in the criminal justice

13. See infra notes 15-19 and accompanying text.
14. James Vorenberg, Decent Restraint of Prosecutorial Power, 94 Harv. L Rev.

1521, 1523-24 (1981). Vorenberg's definition also includes the lack of judicial review
over a prosecutor's discretion. Id. It was omitted in this Note because of the judici-
ary's inability to solve these discretionary problems.

Discretion affords prosecutors the power to independently make the important de-
cisions in every phase of the prosecutorial process. See Kenneth J. Melilli,
Prosecutorial Discretion in an Adversary System, 1992 B.Y.U. L Rev. 669, 671-72.
Because this Note focuses on the decision to seek the death penalty, the discretion at
issue concerns only the decision of what sentence to seek. All other discretionary
decisions in the capital punishment context, such as the aggravating circumstances the
government will seek to prove or whether to allow the defendant to plead guilty in
return for a sentence of life without parole, should remain with prosecutors.

15. See, eg., United States v. Armstrong, 116 S. Ct. 1480, 1486 (1996) (finding
prosecution generally to be within the exclusive domain of prosecutors); Wayte v.
United States, 470 U.S. 598, 607-08 (1985) (same); Confiscation Cases, 74 U.S. 454,
457 (1868) (same); Joan E. Jacoby, The American Prosecutor. A Search for Identity 3
(1980) [hereinafter Jacoby, American Prosecutor] ("The American prosecutor enjoys
an independence and discretionary privileges unmatched in the world.").
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system.16 After World War I, in response to this broad power and
widespread increases in crime, the federal government and various
state and city governments created commissions to investigate
prosecutorial discretion. 17 The only significant result of these commis-
sions was that a majority of states required that all prosecutors be
licensed attorneys;' 8 prosecutors have continued to have broad dis-
cretionary power. 9 In addition to this tradition, other justifications
for prosecutorial discretion have been offered.

Prosecutorial discretion might be due also to the fact that prosecu-
tors have the greatest amount of administrative and legal expertise
over criminal justice decisions.2" First, prosecutors may face budget-
ary restraints when determining whether to charge a defendant with a
crime.2 This will force prosecutors to only investigate and prosecute
cases of importance. Without a complete understanding of the crimi-
nal process, including the time and resources required to investigate
and prosecute a certain case, scarce public resources may be spent
unwisely. Second, the need to understand increasingly complex23
criminal codes requires prosecutors to be experts in the code. The
discretionary power given to prosecutors guarantees that they will de-
velop a specialized familiarity with the criminal code, thus ensuring a
correct and fair application.

Although society may accept prosecutors as experts in criminal jus-
tice decisions, there nonetheless exists a desire to maintain some mea-

16. See Jacoby, American Prosecutor, supra note 15, at 28-29. For an in-depth
state-specific description regarding these provisions see Earl H. De Long & Newman
F. Baker, The Prosecuting Attorney: Provisions of Law Organizing the Office, 23 J.
Crim. L. & Criminology 926 (1933).

17. Jacoby, American Prosecutor, supra note 15, at 30-36; Robert L. Misner, Re-
casting Prosecutorial Discretion, 86 J. Crim. L. & Criminology 717, 730-31 (1996).

18. See Misner, supra note 17, at 731.
19. See Jacoby, American Prosecutor, supra note 15, at 28,
20. See William F. McDonald, The Prosecutor's Domain, in The Prosecutor 15, 35-

36 (William F. McDonald ed., 1979).
21. See Frank W. Miller, Prosecution: The Decision to Charge a Suspect with a

Crime 159-61 (1970) (noting that in cases where prosecutors explain why less then
maximum enforcement was sought, they must show that the distribution of available
resources proves good faith policy of enforcement); Sarah J. Cox, Prosecutorial Dis-
cretion: An Overview, 13 Am. Crim. L. Rev. 383, 413 (1976) (recognizing that limited
resources creates need for prosecutorial discretion); Joan E. Jacoby, The Charging
Policies of Prosecutors, in The Prosecutor, supra note 20, at 75, 91-94 [hereinafter
Jacoby, Charging Policies] (stating that funding may affect prosecutor's cause of
action).

22. See William F. Wessel, From Cracker Barrel to Supermarket: Taking the Coun-
try out of Prosecution Management, in The Prosecutor, supra note 20, at 137, 138-39
(recommending that prosecutors in larger jurisdictions establish specific policies to
deal with expanding case loads).

23. See Misner, supra note 17, at 746 ("Most states' legislatures, by creating too
many policy choices, have effectively abdicated public policy-making to the prosecu-
tor .... .
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1997] DISCRETION AND THE DEATH PENALTY

sure of control and accountability over prosecutorial conduct.2 4 If the
people do not approve of prosecutors' use of their discretionary
power, they can vote them out of office.' Prosecutors, therefore,
must be careful not to abuse their discretion. This threat of not being
reelected ostensibly serves to protect the public from prosecutors' at-
tempts to misuse this discretion, and warrants giving prosecutors this
discretionary power.

Such fear of losing office forces popularly-elected prosecutors to ad-
dress their constituents' concerns and accurately reflect their commu-
nity's values when making discretionary decisions 6  Local
prosecutors must stay in close contact with the people they represent,
and prosecute only those crimes and those criminals which most con-
cern people.27 The electoral process, therefore, ensures that a com-
munity's standards will be reflected in the criminal justice system. Of
course, the focus on reelection might also cause some prosecutors to
treat a particular defendant either harshly or leniently for political
gain.' The public accepts this risk in return for prosecutors' exper-
tise, and to avoid having to make difficult prosecutorial decisions
themselves.2 9

Just as prosecutors are paid to make these discretionary decisions,
the electorate is ill-informed to pass judgment on each individual deci-
sion.30 The public is not aware of the financial, legal, or political is-
sues prosecutors consider before making decisions such as what crime

24. See William T. Pizzi, Understanding Prosecutorial Discretion in the United
States: The Limits of Comparative Criminal Procedure as an Instrument of Reform, 54
Ohio St. L.J. 1325, 1338 (1993). In all but five states (Alaska, Connecticut, Delaware,
New Jersey, and Rhode Island), the district attorney is popularly elected. See Jacoby,
Charging Policies, supra note 21, at 95 n.2.

25. See Jacoby, Charging Policies, supra note 21, at 77; Misner, supra note 17, at
763 (asserting that prosecutors use resources efficiently or risk losing reelection).

26. See Jacoby, American Prosecutor, supra note 15, at 47 ("[T]he prosecutor is a
locally elected official and, as such, must reflect the values and norms of the commu-
nity if he is to attain (and retain) office."); Kathryn Abrams, Relationships of Repre-
sentation in Voting Rights Act Jurisprudence, 71 Tex. L. Rev. 1409, 1423 (1993) ("The
prosecutor has at least a formal obligation to hear the concerns of her constituents,
and her discretion gives her an avenue through which to apply these concerns to her
task."); Pizzi, supra note 24, at 1337-38.

27. See Pizzi, supra note 24, at 1343-44.
28. See Vorenberg, supra note 14, at 1558.
29. Id. at 1559. Vorenberg's solution is to have prosecutors announce rationales

for their decisions. Id- This, however, fails to resolve the struggle between the gover-
nor and the district attorney or the problem of having one person decide whether to
seek the death penalty. In New York, District Attorney Johnson announced why he
refused to seek the death penalty, and was subsequently superseded by Governor
Pataki. It can be argued, therefore, that by announcing his rationales for not seeking
the death penalty, Johnson exacerbated, rather then solved, the discretionary
problems.

30. See Dwight L. Greene, Abusive Prosecutors: Gender, Race & Class Discretion
and the Prosecution of Drug-Addicted Mothers, 39 Buff. L Rev. 737, 777 (1991)
("[T]he public is generally not very sophisticated about the prosecutor's role in the
criminal justice system.").
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a decision, the committee would release a memorandum explaining
the rationale behind its decision, but each member's vote would re-
main anonymous. The district attorney's office would then prosecute
each case accordingly, and retain responsibility for every further dis-
cretionary decision.

1. The Constitutionality of Legislatively Created Committees

A legislatively-created committee is not a radical idea. In fact, leg-
islatures clearly have the ability to create a committee whose mem-
bers are appointed by the executive branch. This is evidenced at both
the federal and state levels.

a. Congress

In 1974, in response to the Watergate scandal, Congress created the
Federal Election Commission (the "FEC"),2 41 to exclusively oversee
the election process.242 The original legislation required Congress to
appoint the members of the FEC, but the Supreme Court struck down
this arrangement.243 Today, the FEC is comprised of the Secretary of
the Senate and the Clerk of the House of Representatives-without
voting rights-and six members appointed by the President, with the
advice and consent of the Senate.244 No more than three members
can come from the same political party.245

The creation of the FEC supports the legislative power to create a
commission responsible for executive functions.246 Although the re-
sponsibilities of the FEC would vary greatly from the death penalty
committees,247 the continued existence of the FEC supports the infer-
ence that state legislatures could create a committee within the execu-
tive branch without fear of running afoul of their state constitution.

241. 2 U.S.C. § 437c (1994). For an excellent discussion regarding the legislative
history of the FEC, see Charles N. Steele & Jeffrey H. Bowman, The Constitutionality
of Independent Regulatory Agencies Under the Necessary and Proper Clause: The
Case of the Federal Election Commission, 4 Yale J. On Reg. 363, 370-77 (1987).

242. See Steele & Bowman, supra note 241, at 375-77.
243. See Buckley v. Valeo, 424 U.S. 1, 140-41 (1976) (holding that under Appoint-

ments Clause, Congress cannot appoint members to the FEC because the FEC has
responsibility for law enforcement and this power is delegated to the Executive
Branch by the Constitution).

244. 2 U.S.C. § 437c(a)(1).
245. Id.
246. See, e.g., Opinion of the Justices to the Senate, 376 N.E.2d 810, 825-26 (Mass.

1978) (holding that legislature may authorize a member of the executive branch, be-
sides the governor, to appoint members of a commission).

247. The FEC, unlike these committees, has the power to compel testimony, pay
witnesses, and to initiate civil actions. 2 U.S.C. § 437d (a)(4)-(6).

[Vol. 652602



DISCRETION AND THE DEATH PENALTY

b. State Legislatures

Similar to Congress' creation of the FEC, some state legislatures
have created agencies within the executive branch.' s In Colorado,
the state legislature created the Colorado Civil Rights Commission."'
The commission's powers are "[t]o receive, investigate, and pass upon
charges alleging unfair or discriminatory practices ... [and] to hold
hearings upon any complaint issued." 0 The commission consists of
seven members appointed by the governor. 151 The members of the
commission include, at all times, representatives of small businesses,
state or local governmental entities, and the community at-large.3 -s

At least four members of the commission must also represent minor-
ity communities."3

The proposed death penalty committees share characteristics with
Colorado's civil rights commission. Each is empowered to make a
critical decision involving personal issues for the defendant. Addi-
tionally, both types of cases are generally high profile and involve dis-
reputable acts allegedly committed by those accused. These
similarities serve to bolster the view that if a state legislature involves
itself in civil rights, it should also become involved in capital punish-
ment. If the state legislature, therefore, can assign the broad responsi-
bility to hear cases for an entire section of the criminal code to a
commission, it should have the power to delegate to committees the
sole discretionary decision of whether to seek the death penalty from
prosecutors to committees.

2. How Death Penalty Committees Would Be Dissimilar to
Independent Prosecutors

These proposed death penalty committees, however, are not analo-
gous to independent prosecutors. The office of the independent pros-
ecutor, at the federal level, was created by the Ethics in Government
Act of 1978.1 The United States Attorney General may appoint in-
dependent prosecutors where there is "reasonable grounds to believe

248. See Ariz. Rev. Stat. Ann. § 41-1481 (1992) (describing enforcement proce-
dures for employment discrimination); Ohio Rev. Code Ann. § 4112.04 (Anderson
1995) (granting Ohio Civil Rights Commission power to receive, investigate, and pass
upon written charges subject to judicial review).

249. Colo. Rev. Stat. Ann. § 24-34-303 (1988 & Supp. 1996).
250. Id §§ 24-34-305(1)(b), (d)(I). The commission is responsible for cases involv-

ing "unfair or discriminatory practices." Id § 24-34-305(l)(b). These practices in-
clude: (1) discriminatory acts by entities such as employers, employment agencies,
and labor unions; (2) unfair housing practices; (3) discrimination in public accommo-
dation; and (4) discriminatory advertising. Id. §§ 24-34402, -502, -601, -701.

251. Id § 24-34-303.
252. Id
253. Id
254. 28 U.S.C. §§ 591-599 (1994).

1997] 2603
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that further investigation is warranted. '255 These prosecutors are del-
egated the responsibility to investigate and prosecute high ranking of-
ficials.256 The committees proposed in this Note would have the
limited power to make one discretionary decision: does this particular
crime (or crimes) warrant a capital charge? The district attorney
would retain all other prosecutorial functions, including any discre-
tionary decisions.257

This distinction is important because courts in at least two states,
Maryland and Rhode Island, have found legislative attempts to create
independent prosecutors unconstitutional. In Murphy v. Yates,25 8 the
Maryland Court of Appeals held that the State Prosecutor Act,259

which created the office of the State Prosecutor and granted it the
power to investigate specific criminal acts,26° violated Maryland's
Constitution.26'

The court invalidated the act because the legislature, in creating the
office of the State Prosecutor, impermissibly intruded on the state at-
torney's discretionary powers.262 The rule, according to the court, is
"[ilf an office is created by the Constitution, and specific powers are
granted or duties imposed by the Constitution, . . . the position can
neither be abolished by statute nor reduced to impotence by the trans-
fer of duties ... to another office created by the legislature. 2 6 3  The
Maryland legislature, therefore, in attempting to create an office with
prosecutorial duties had encroached on the state attorney's constitu-
tional right to investigate and initiate criminal prosecutions.26 In re-
sponse to Murphy, the Maryland General Assembly proposed and
ratified a constitutional amendment which prescribed the powers and
duties of the State Prosecutor by the General Assembly.26 The State
Prosecutor's powers no longer came from the constitution, so there-
fore, the Murphy court's objections were mooted.266 In an opinion
which mirrors Murphy, the Supreme Court of Rhode Island, in re-
sponse to a request by the House of Representatives, answered that

255. Id § 592(b)(1). The Supreme Court held that the independent counsel statute
was constitutional. See Morrison v. Olson, 487 U.S. 654, 659-60 (1988).

256. See Conference, Federal Election Commission Panel Discussion: Problems and
Possibilities, 8 Admin. L.J. Am. U. 223, 234-35 (1994).

257. See supra note 238 and accompanying text.
258. 348 A.2d 837 (Md. 1975).
259. Md. Code Ann., art. 10, § 33A-F (1996).
260. Id § 33B(b). A special prosecutors could act on his own or upon the request

of certain executive officials or the General Assembly. Id.
261. Murphy, 348 A.2d at 848.
262. Id
263. Id at 846 (citations omitted).
264. Id at 848.
265. See Survey of Maryland Court of Appeals Decisions 1975-1976, 37 Md. L. Rev.

61, 95-96 (1977).
266. This change has proven successful as the statute creating the Office of the

State Prosecutor is still valid. See supra note 259 and accompanying text.
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DISCRETION AND THE DEATH PENALTY

proposed legislation to create procedures to appoint special prosecu-
tors would violate the duties and powers of the attorney general.267

States can therefore respond to constitutional challenges to these
committees in two different ways: (1) they can claim that simply re-
moving the discretionary decision whether to seek the death penalty
fails to render prosecutors impotent because prosecutors retain the
power to make every other decision in capital cases; or (2) they can
amend their constitution to create these committees. Either alterna-
tive provides an acceptable avenue for states to deal with constitu-
tional challenges which have proven successful with respect to
independent prosecutors.

Unlike the creation of independent prosecutors, prosecutors might
not challenge, but rather support, these committees. Some district at-
torneys have, in fact, created their own informal death penalty com-
mittees. In New York City, the Manhattan and Brooklyn District
Attorneys have established committees to assist them in making the
decision whether to seek the death penalty.2" These committees will
analyze the available information and make a recommendation to the
district attorney on whether to seek the death penalty.269 These com-
mittees enable the district attorney to deflect some of the pressure
Governor Pataki put upon District Attorney Johnson.27 0 Although a
district attorney's creation of informal committees lends credence to
this proposal, concrete reasons exist to justify why these death penalty
committees would improve the present structure.

B. Advantages of a Death Penalty Committee

The entire process will benefit by removing the discretionary deci-
sion to seek the death penalty from an elected official and placing it
with a committee. The committee will ensure a less political decision,
increase the legitimacy of the system, increase the public accountabil-

267. See In re House of Representatives (Special Prosecutor), 575 A.2d 176, 179-80
(R.I. 1990).

268. See Jan Hoffman, Lawyers Prepare for New York's Death Penalty, N.Y. Tunes,
Aug. 31, 1995, at Al, B4 ("Robert M. Morganthau ... said... that he has set up a
committee to scrutinize first-degree murder cases .... In Broolyn.... Mr. Hynes has
set up a screening panel that he says will evaluate... potential death penalty cases.").

269. See id These committees differ significantly from the death penalty commit-
tees proposed in this Note. In contrast to the committees district attorneys have cre-
ated, the death penalty committees would be statutorily based providing them with a
more assured existence. Additionally, the decision of the death penalty committees
would be binding on the prosecutor. Finally, the members of the death penalty com-
mittees would be appointed by both the governor and the district attorney rather then
solely by the district attorney.

270. Brooklyn District Attorney Charles Hynes is the only district attorney in New
York City to announce an intention to seek the death penalty. See Joseph F. Fried,
Brooklyn Case Is City's First Seeking Death, N.Y. Times, Sept. 25, 1996, at Al [herein-
after Fried, First Seeking Death]; Joseph P. Fried, Brooklyn Prosecutor Seeks Death
Penalty in a 2d Case, N.Y. Tunes, Dec. 12, 1996, at B4.
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ity of the decision maker, and avoid discriminatory application of the
death penalty.

1. The Committees Allow Politicians Openly to Use Death
Penalty As a Political Issue

The death penalty and politics are intertwined. 271 By allowing pros-
ecutors and the governor to appoint members of these committees,
politicians would openly espouse their views on the death penalty and
use these views as a way to distinguish themselves from their oppo-
nents without fear of later repercussions.272 Governors and prosecu-
tors would announce their views on the death penalty, and if elected,
claim a public mandate to appoint like-minded committee
members.2 73

Allowing politicians to express freely their views supports a func-
tioning representative democracy.274 If a purpose of democracy is to
ensure the representation of all, especially minorities, 275 then voters
need to know politicians' views prior to an election.276 If district at-
torneys are unable, because of a fear of supersedure, to announce
their views on the death penalty, then voters who feel strongly either
way are forced to vote blindly on this issue. These committees, by
assuming the discretionary decision whether to seek the death pen-
alty, allow prosecutors to reveal their views on the death penalty, and
thus educate the voters.

Having political officials appoint the committee members guaran-
tees that politics will continue to play a role in the decision whether to
seek the death penalty. It would, however, be one layer removed be-
cause committee members would be immune to public opinion. The
committee members would be guaranteed a position on the commit-
tee for as long as their appointer remained in office. This ensures that
no member could be removed for refusing to be a puppet for the per-

271. See supra note 58 and accompanying text.
272. See Kenneth Bresler, Seeking Justice, Seeking Election, and Seeking the Death

Penalty: The Ethics of Prosecutorial Candidates' Campaigning on Capital Convictions,
7 Geo. J. Legal Ethics 941, 944 (1994) ("It is of course not unethical for candidates to
campaign on their support for capital punishment.").

273. See Jacoby, American Prosecutor, supra note 15, at 198 ("[I]f one knows the
policy of the prosecutor, one should expect a pattern of dispositions consistent with
that policy.").

274. See The Federalist No. 10, at 47 (James Madison) (George W. Carey & James
McClellan eds., 1990) (stating that purpose of democracy is "to refine and enlarge the
public views, by passing them through the medium of a chosen body of citizens");
John H. Ely, Democracy and Distrust: A Theory of Judicial Review 86-87 (1980)
(discussing need for adequate representation of minorities in a democracy).

275. See Ely, supra note 274, at 135-79 (discussing the need for protecting the vot-
ing power of minorities).

276. See Abrams, supra note 26, at 1427 ("[A] correspondence between [prosecu-
tors] preferences of [their] constituents will usually be achieved, and when it is not,
[prosecutors] will often be at pains to justify [their] divergence from the advice
proffered.").
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son who appointed him. Once either the governor or district attorney
retired or lost office, the replacement would be entitled to name new
members. 2' If, however, either government official left in the middle
of his term, the replacement would not have the power to name new
members because his appointments may not accurately reflect the
views of the electorate.

This fear of political influence and partisanship played a large role
in the creation and make-up of the FEC.278 To combat this fear, Con-
gress mandated that no more then three members of the FEC could
be members of the same political party.279 Congress thus protected
the legitimacy of the FEC against assertions of partisanship and a lack
of independence.280 These death penalty committees would likely ac-
complish the same because the interests of local communities and of
the state-wide population would be equally represented, and there-
fore, the committees' decision would reflect the views of both
populations.

2. The Committees Increase Legitimacy in the Discretionary
Decision-Making Process

Although these committees would allow the politicizing of the
death penalty, they would, at the same time, depoliticize the decision
whether to seek the death penalty."8 Although the Supreme Court
has found prosecutorial discretion in this context to be constitu-
tional,' the policy concerns of holding a single individual responsible
for such a monumental decision are too great to ignore. Unbridled
prosecutorial discretion exposes the decision to personal and political
issues.28 Prosecutors can be influenced by issues from their past,'

277. Vacancies in both the FEC and the Colorado Civil Rights Commission are
filled by the head of the executive branch-the same manner that the original mem-
bers were chosen. See 2 U.S.C. § 437c(a)(1)(D) (1994); Colo. Rev. Stat. Ann. § 24-34-
303 (West 1988 & Supp. 1996). The key difference is that although these committees
are appointed by a single person in the executive branch, death penalty committees
will be appointed by both the governor and local prosecutors.

278. See Steele & Bowman, supra note 241, at 375-76.
279. 2 U.S.C. § 437c(a)(1).
280. See Steele & Bowman, supra note 241, at 375-76.
281. People generally place greater trust in a group decision. Our jury system and

our appellate system are both based on the theory that convincing a majority of peo-
ple, rather then a single individual, carries stronger weight. The same logic would
follow here. People would inherently trust a decision made by seven people in public,
rather than a decision made by one person in private.

282. See supra part II.A.
283. See Jacoby, Charging Policies, supra note 21, at 76-77.
284. Brooklyn District Attorney Charles Hynes, whose mother was abused by his

father, is known to be especially sensitive to this issue. See Robert Neuwirth, Reversal
of Fortune, Brooklyn Bridge, Aug. 1996, at 37, 38 ("The first recollection was hearing
my mother scream from her bedroom and seeing her bloody face and my father
standing by her reeking of alcohol. I was five years old."). It would not be a stretch
to argue that he would tend to show leniency toward defendants who share a similar
past.

2607



FORDHAM LAW REVIEW

their relationship with the defendant's attorney, political factors in-
cluding a need to be tough on crime, or personal revenge (e.g., the
victim is a police officer, from the district attorney's office, a family
member, or a friend). Removing the decision from local prosecutors
alerts the public that an individual's personal agenda will not be the
decisive factor. The public also will be assured that the decision was
made based on factors other than politics. 285 Even if one person votes
for an application of the death penalty because of a personal agenda,
at least three other people have to be convinced on the merits. One
member's personal bias will unlikely affect any given case.

The presence of the seventh member also will serve to increase the
legitimacy of these committees.286 The seventh member will be seen
by the public as immune from the pressures of public opinion as his
appointment was a result of negotiation between the appointees, not a
response to a political mandate. It may often be the case that local
prosecutors and the governor have diametrically opposed views on the
death penalty.287 The seventh member, chosen by the other six mem-
bers, necessarily will represent the moderate view because the three
members from each side will have to reach a compromise and select
the seventh member. Thus, even if the governor and the district attor-
ney are on the extremes of the death penalty debate, the presence of
the seventh member assures a thoughtful and even-handed decision.

3. The Committees Increase Accountability of the
Decision Maker

Committees would reduce the secrecy and thereby increase the ac-
countability surrounding their decisions by publishing the reasons for
their decisions. A district attorney must make discretionary decisions
on a daily basis, and to require him to publish the rationale behind his
decision in this one category of cases would create an increased bur-
den on an already strained budget. It might also raise the possibility

285. See Hancock et al., supra note 50, at 1564-65.
286. The FEC, with only six members, has received criticism. See Conference, supra

note 256, at 223-26.
287. The distance between the views on capital punishment of Pataki and Johnson

will not likely be as extreme in other jurisdictions. More likely, the party who op-
poses the death penalty will recognize that the legislature passed it into law, and
although opposing the law in general, will recognize that rigid opposition results in an
effective nullification of the law. Brooklyn District Attorney Charles Hynes, although
publicly opposed to the death penalty, has already announced his intention to seek it
and is going to try the first case himself. See Fried, First Seeking Death, supra note
270, at Al; Neuwirth, supra note 284, at 38 ("Hynes's moral position is well known:
he is against capital punishment.... He doesn't think it is fair. But now that it is the
law in New York State, Hynes is practically licking his chops at the prospect of bring-
ing a capital case to court in Brooklyn."). Nevertheless, even if a scenario similar to
the Pataki-Johnson dispute is unlikely, these committees remain necessary to resolve
the dangers of having one person decide whether to seek the death penalty. See supra
part II.B.
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that people would extrapolate his logic into other more simple crimi-
nal decisions. These committees, however, would deal solely with cap-
ital cases, so their rationales would ideally be consistent.
Additionally, publishing these decisions would establish an informal
set of precedent that future committee members could look to for gui-
dance.' As the number of decisions reached by the committee in-
creased, they would be able to use prior cases as benchmarks to guide
their own conclusions.' This would ensure consistency in two fact
similar cases.2" At the least, this would ensure some measure of con-
sistency within each county.

4. The Committees Decrease the Possibility of Discriminatory
Application of Death Sentences

Finally, greater accountability will improve the chances of prevent-
ing discriminatory application of capital sentences.291 Both the gover-
nor and district attorney will hopefully appoint members who
adequately reflect the diversity of a county's population.29 Pressure
would be on both the governor and the district attorney to ensure
minority representation because both are elected officials and need
the support of the people of the county for reelection. In this way,
those claiming that capital punishment is sought disproportionately
against minorities will have to counter the fact of minority representa-
tion on the committee. Furthermore, neither official would want to be
labeled as the person who entrenched continued discriminatory appli-
cation of the death penalty.

State legislatures should act to create committees empowered to
make the decision whether to seek the death penalty. These commit-
tees would resolve the issues present when prosecutors individually
make these decisions without infringing greatly on prosecutors' discre-
tionary power.

288. See, e.g., Vorenberg, supra note 14, at 1565-66 (calling for prosecutors to pub-
lish a record of the factual bases and reasons of their significant decisions).

289. See Robert W. Sweet et al., Towards a Common Law of Sentencing: Develop-
ing Judicial Precedent in Cyberspace, 65 Fordhan L. Rev. 927, 940 (1996) (advocating
requirement that judges provide written statements regarding factual information of
the case to assist judges in later cases).

290. Vorenberg, supra note 14, at 1566. The downside of having committees pub-
lish their decisions is that it might be seen as eliminating the discretion these commit-
tees are designed to protect. Committees might feel bound to follow prior
committee's decisions, thus restricting their ability to decide each case on its individ-
ual facts. This risk, however, is outweighed by the need to inform the public how and
why committees are making these discretionary decisions. Voters could then use this
knowledge when evaluating the politicians who appointed committee members.

291. See Bright, supra note 33, at 450-54 (highlighting that in Georgia's Chattahoo-
chee Judicial Circuit from 1973 to 1990, African-Americans were victims of sixty-five
percent of the homicides, yet these cases made up only fifteen percent of capital cases
in the circuit).

292. Id. at 451-54 (stating that white prosecutors may believe certain murders to be
more heinous if victims are white and often only meet with white victims' families).
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CONCLUSION

The dangers of placing the discretionary decision of whether to seek
the death penalty with prosecutors existed long before Governor
Pataki superseded District Attorney Johnson. By focusing attention
on the potential abuse of this discretion, this controversy provided the
impetus for change. The only way to avoid a situation similar to New
York's is to transfer this discretionary decision to committees. Com-
mittees will allow prosecutors, attorneys general, and governors to
freely express their views on the death penalty without compromising
the need for consistency and legitimacy in the decision making pro-
cess. Given the seriousness of the death penalty, state legislatures
with a death penalty statute should amend their statute and create a
committee in every county empowered to decide whether to seek the
death penalty against a particular defendant.


