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reasonable. 155  The imposition of another area of uncertainty will
open up further sales to attack by debtors and cause further problems
for these small lenders. It was never the intent of the drafters of Arti-
cle 9 that only large, sophisticated lenders with the assistance of coun-
sel could comply with Article 9.156 The more complicated the drafters
make foreclosure sales, the more the Code contravenes its own
goals.

157

If a court finds the creditor conducted a sale which was not com-
mercially reasonable, the creditor, at a minimum, is liable to the
debtor for any damages that result from the creditor's failure to com-
ply with the Code.' 58 The creditor may also lose the right to a defi-
ciency judgment. 5 9 Thus, the creditor is not only subject to the time

155. Lloyd, supra note 104, at 740 (explaining it is unsophisticated lenders, such as
rural banks, local credit unions and small businesses, which are most likely to run
afoul of the commercial reasonableness requirements).

156. Id.; see Gilmore, supra note 108, at 620 (noting that Article 9 intended to make
secured lending safe for "widows[,] orphans[,] and country bankers").

157. See U.C.C. § 1-102(2) (providing purpose of U.C.C. is to simplify and clarify
commercial law); id § 9-101 cmt. (stating that the aim of Article 9 is to simplify se-
cured transactions); United States v. Willis, 593 F.2d 247, 258 (6th Cir. 1979) (noting
policy of Article 9 to provide simple, efficient and flexible method for disposition of
secured collateral); Schwarcz, supra note 100, at 924-25 (suggesting that clarity and
simplicity should be purposes which influence the drafters as they revise U.C.C.).

158. U.C.C. § 9-507(1) gives the debtor a right to recover damages from a secured
party that does not comply with Part 5 (Default Provisions) of Article 9. Se4 e.g.,
Georgia Cent. Credit Union v. Coleman, 271 S.E.2d 681, 684 (Ga. Ct. App. 1980)
(finding that a debtor has a right to recover any losses suffered due to the creditor's
failure to comply with the commercial code); Peoples Acceptance Corp. v. Van Epps,
395 N.E.2d 912, 916-17 (Ohio Ct. App. 1978) (holding that the debtor is entitled to
damages when a creditor failed to sell collateral in a commercially reasonable manner
in violation of the U.C.C.); First Nat'l Bank & Trust Co. v. Holston, 559 P.2d 440,443
(Okla. 1976) (noting debtor entitled to damages for commercially unreasonable sale
conducted by secured creditor).

159. Generally, the creditor is entitled to collect from the debtor any deficiency
between the amount of the debt and the proceeds generated from the sale after de-
duction of the costs of sale. U.C.C. § 9-504(2). However, if a creditor fails to comply
with the requirements of U.C.C. § 9-504 in conducting the foreclosure sale, it may lose
this right. See Topeka Datsun Motor Co. v. Stratton, 736 P.2d 82, 86-87 (Kan. CL App.
1987) (holding that the consumer debtor was relieved of liability for deficiency judg-
ment when the creditor violated the U.C.C. in disposition of the collateral); Whirly-
birds Leasing Co. v. Aerospatiale Helicopter Corp., 749 S.W.2d 915, 919 (Tex. Ct.
App. 1988) (holding that when a creditor violates the Commercial Code, the creditor
is barred from a deficiency judgment). But see In re Excello Press, Inc., 890 F.2d 896,
902-06 (7th Cir. 1989) (holding that a secured creditor's failure to comply with the
default provisions of Article 9 merely raises a rebuttable presumption that the fair
market value of the collateral at a proper sale would have equaled the debt); Barbour
v. United States, 562 F.2d 19, 21-22 (10th Cir. 1977) (holding that a debtor's damages
under U.C.C. § 9-507(1) are merely a set-off against secured creditor's deficiency
judgment); Westgate State Bank v. Clark, 642 P.2d 961, 972 (Kan. 1982) (holding that
in a non-consumer commercial transaction, a secured party's failure to comply with
the provisions of the U.C.C. are not an absolute bar to deficiency judgment). For an
overview of the various approaches to this remedy, see Lloyd, supra note 104, at 702-
21 and Kathryn Page, A Secured Party's Right to a Deficiency Judgment After Non-
compliance with the Resale Provisions of Article 9, 60 N.D. L Rev. 531 (1984). The
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and expense involved with a lawsuit defending the sale, but also the
creditor may be liable for damages if it looses. If the proposed revi-
sion is ultimately adopted, lenders may be faced with a Hobson's
choice: warrant the debtor's title to the collateral or risk a battle with
the debtor over the reasonableness of the sale. Forcing lenders into
this dilemma runs counter to the Code's goals of simplicity and
certainty.

60

In most instances, a secured party who is selling the collateral after
a repossession is an involuntary seller. 6' If complying with the re-
quirements of section 9-504 in conducting a commercially reasonable
sale prevents or limits the effective disclaimer of the warranty to title
without risking potential liability to the debtor, as suggested above,
these involuntary sellers only choice may be to warrant their right to
sell the goods, the debtor's title, and the title of all the debtor's prede-
cessors-in-interest. Voluntary sellers under Article 2, on the other
hand, can disclaim the warranty with minimal concern for potential
liability. There is nothing in the principles behind the imposition of
warranty of title liability that would justify the imposition of greater
liability on a seller who is selling reluctantly. It is one issue to require
a seller of goods who has voluntarily undertaken to enter the commer-
cial arena to warrant that the chain of title is valid. It is another, how-
ever, to require one who has not entered the sales arena voluntarily to
do so. The potential challenges to the commercial reasonableness of
foreclosure sales could result in voluntary sellers-under Article 2-
having more latitude to protect themselves by disclaiming the war-

NCCUSL Drafting Committee proposes to resolve the split among the courts with
respect to this issue by adopting the rebuttable presumption rule in commercial trans-
actions. See Draft, Article 9, supra note 8, § 9-507(c) & reporter's cmt. 3. Under this
rule, the selling secured party's failure to comply with the default provisions of Article
9 raises a rebuttable presumption that a sale in compliance with the Code would have
realized an amount equal to the debt. Tennant Co. v. Martin's Landscaping, Inc., 515
A.2d 665, 669 (Conn. Super. Ct. 1986) (requiring that where creditor sells repossessed
collateral without giving necessary statutory notice, rebuttable presumption arises
that proper sale would have been at amount equal to the outstanding debt).

160. See U.C.C. § 9-101 cmt. (stating that the purpose of Article 9 is to simplify
secured transactions and to permit these transactions to proceed in a less costly and
more certain manner); Steven L. Harris & Charles W. Mooney, Jr., A Property-Based
Theory of Security Interests: Taking Debtors' Choices Seriously, 80 Va. L. Rev. 2021,
2021 (1994) (stating Article 9 should "facilitate the creation of security interests" and
therefore, transfers of security interests should be "easy, inexpensive, and reliable").

161. There are, of course, instances where a secured party, who is the original fi-
nancing seller of the good, has repossessed and will resell the good. Alternatively, the
secured party may have a repurchase agreement with the original seller whereby upon
default, the original seller will be responsible for payment of the debt to the creditor
and resale of the collateral. For a discussion of repurchase agreements, see Donald J.
Rapson, Repurchase (of Collateral?) Agreements and the Larger Issue of Deficiency
Actions: What Does Section 9-504(5) Mean?, 29 Idaho L. Rev. 649 (1992). These
secured parties are in the business of selling goods of the same type as the collateral;
while perhaps involuntary sellers of the particular collateral at the time of default,
they are hardly involuntary sellers in a larger sense. It is not with these types of
sellers, who are in the business of selling goods, with which this Article is concerned.
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ranty of title than an involuntary Article 9 seller. There is no justifica-
tion in history, law, or equity for such disparate treatment.

At this early juncture, it is difficult to predict how courts will view
disclaimers of the warranty of title made without consent of the
debtor. It is likely that courts will go both ways on this issue. One
thing is for certain: the revision's approach to warranty of titles and
foreclosure sales will give debtors and their counsel additional ammu-
nition to challenge the conduct of foreclosure sales, thus increasing
the risk and cost of commercial transactions. If the Code's goals are
to promote simplicity, certainty, and cost-effective secured transac-
tions,162 this change, as currently drafted, will not do so.

C. Junior Secured Creditors

This proposed change runs counter to another proposed revision to
section 9-504 regarding to junior secured creditors. A proposed revi-
sion to U.C.C. section 9-504 provides that the proceeds received from
a sale by a junior creditor are not subject to the claims of the selling
senior creditor. 163 The imposition of the warranty of title is in fact
worse for the junior creditor than if the junior creditor only was held
liable to the senior creditor for the proceeds of the sale. One who
purchases at a foreclosure sale takes subject to liens that have priority
over that of the selling secured party. If there is a senior lien and
the purchaser does not know about the senior lien at the time of sale,
the selling creditor has breached the warranty of title by selling the
goods subject to an encumbrance of which the buyer does not have
knowledge. 165 That the superior interest may be on record is not
enough to defeat liability. 6 Having breached the warranty of title,
the junior creditor will be liable to the buyer for damages. The
amount of the purchaser's damages will likely exceed the purchase
price. 67 As we have seen, the junior creditor will be liable even if it

162. U.C.C. § 9-101 cmt.; see also Harris & Mooney, supra note 160, at 2021 (stat-
ing that Article 9 should expedite the simple and dependable creation of security
interests).

163. Draft, Article 9, supra note 8, § 9-504(e). The proposed revision provides:
(e) A secured party that receives cash proceeds of disposition in good faith

and without knowledge that the receipt violates the rights of the holder
of a security interest or other lien that is not subordinate to the security
interest or agricultural lien under which the collection or enforcement is
made:
(1) takes the cash proceeds free of the security interest or other lien;
(2) is not obligated to apply the proceeds of disposition to the satisfac-

tion of obligations secured by a security interest or other lien; and
(3) is not obligated to account to or pay the holder of the security inter-

est or other lien for any surplus.
Id.

164. U.C.C. § 9-504(4).
165. Id § 2-312(1)(b); see also supra notes 49-54 and accompanying text.
166. See supra notes 49-54 and accompanying text.
167. See supra notes 94-97 and accompanying text.
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did not know of the superior interest. 163 If a creditor mistakenly be-
lieves that it has a superior interest, repossesses and sells the collat-
eral, and is later determined to be in error,'69 the selling creditor will
be liable to the purchaser for compensatory, incidental, and conse-
quential damages. If the junior creditor did not give the warranty of
title, but was merely liable to the senior creditor for the proceeds of
the sale, the creditor would never be liable for more than the money it
received through the sale.170 Thus, the junior creditor is worse off
under this version of U.C.C. section 9-504 than if it were liable to the
senior creditor for the proceeds. This is inconsistent with the pur-
ported purpose of protecting the interests of junior creditors. 7'

The Code permits the junior secured creditor to sell, but now it
does so at its own peril. The purpose behind sheltering proceeds re-
ceived by junior creditors is to protect the interests of the junior credi-
tors and thus give them the ability to recover their debt from the
collateral. Yet, the warranty of title provisions counteracts this pur-
pose by subjecting the junior creditor to liability for breach of the war-
ranty of title. The warranty of title provision makes the protection
afforded junior creditors by the proposed revision merely illusory.
Again, the revisions to U.C.C. section 9-504 create conflicts that are
likely unintentional, but still must be addressed before this version is
adopted.'

72

168. See supra notes 49-54 and accompanying text.
169. A creditor may not be aware that it does not have the security interest with

priority. A creditor with priority may lose that priority to a later creditor who has
obtained super-priority of a purchase money security interest. See U.C.C. § 9-312(4).
A junior creditor may have inadvertently failed to properly perfect its interest, thus
having the interest subordinated to a later perfecting secured creditor or judgment
lienholder. See id. § 9-301(1).

170. U.C.C. § 9-504(1) provides a method for the distribution of proceeds. Under
this section, the proceeds of disposition are applied in the following order:

(a) the reasonable expenses of retaking, holding, preparing for sale or lease,
selling, leasing and the like and, to the extent provided for in the agree-
ment and not prohibited by law, the reasonable attorney's fees and legal
expenses incurred by the secured party;

(b) the satisfaction of indebtedness secured by the security interest under
which the disposition is made;

(c) the satisfaction of indebtedness secured by any subordinate security in-
terest in the collateral if written notification of demand therefor is re-
ceived before distribution of the proceeds is completed.

Id. § 9-504(1).
171. Draft, Article 9, supra note 8, § 9-504 reporter's cmt. 7 (stating that this revi-

sion makes clear that a junior secured party owes no duty to a senior secured party to
apply proceeds to senior interest and is intended to protect interests of junior
creditors).

172. Furthermore, this revision to section 9-504 rewards those purchasers who fail
to search the filing records. If a purchaser does not search the record of title and,
therefore, fails to discover a superior recorded lien, the purchaser is entitled to Code
damages from the seller for breach of the warranty of title because the purchaser does
not have actual knowledge of the superior interest. See Elias v. Dobrowolski, 412
A.2d 1035, 1037 (N.H. 1980) (holding that a buyer was entitled to recover for breach
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I. PROPOSED SOLUrIONS

This Article has identified several potential problems with the pro-
posed revision to U.C.C. section 9-504: (1) the extent of the creditor's
potential liability; (2) the commercial reasonableness restraint on the
creditor's right to disclaim; and (3) the inconsistent treatment of jun-
ior creditors. These demonstrate a larger problem with the revision
process-its piecemeal nature. 173 Each of these problems is caused by
the lack of careful review of the problems created by the current Code
and the failure to address those difficulties in light of the purposes and
policies of the Code as a unified statute." The current review pro-
cess results in inconsistencies, which will increase litigation and uncer-
tainty, each an anathema to the commercial world. 75

A. Inconsistencies Between Warranty of Title in Foreclosure Sales
and Policies of the Code

The current proposal to revise section 9-504 is fraught with inconsis-
tencies. In one section of U.C.C. section 9-504, the Code protects jun-
ior creditors, 76 then within the same section, it exposes these
creditors to substantially more liability than under current law.'" The
drafters justify grafting Article 2 warranties onto foreclosure sales be-
cause such sales are not "out of the ordinary.' 78  Recognizing the
unique circumstances surrounding these types of sales, 179 the Code,

of warranty of title because the buyer had mere constructive notice, but not actual
knowledge of outstanding security interest in goods); Hawkland, supra note 10, § 2-
312:03 (explaining buyer has no duty to search records for outstanding interests in
goods subject to sales contract). If the purchaser searches and gains knowledge of the
lien, there is no protection. If there is no superior interest, the purchaser is in the
same position regardless of whether it conducted a search. The purchaser gains noth-
ing by searching the records. Thus, purchasers at foreclosure sales, have no incentive
to take the steps necessary to protect their interests.

173. See Scott, supra note 103, at 1812 (noting that the drafters working on revi-
sions to the U.C.C. work on only one project and each project is presented for sepa-
rate consideration as an independent entity).

174. See John L. Gedid, U.C.C. Methodology: Taking a Realistic Look at the Code,
29 Win. & Mary L. Rev. 341, 342, 384 (1988) (explaining that the Code was drafted as
unified law and suggesting that inconsistency and lack of uniformity in application of
the Code results from failure of scholars, lawyers, and judges to interpret the Code as
an integrated entity).

175. Id at 355 (explaining the one of the most important attributes of a code is
"maintenance of consistency among various sections of the statute relative to the sub-
ject area covered"); Harris & Mooney, supra note 160, at 2021 (stating that creation
of security interests should be simple and inexpensive).

176. See discussion supra part II.C.
177. See discussion supra part II.C.
178. Draft, Article 9, supra note 8, § 9-504, cmt. 2.
179. Commentators agree that foreclosure sales rarely yield an amount even close

to the fair market value. See e.g., Averch & Collins, supra note 66, at 990 (observing
that foreclosure sales typically yield amounts less than liquidation value); Johnson,
supra note 97, at 959-60 (explaining that prices paid at foreclosure sales are typically
substantially below the value of the collateral). Courts have also long recognized that
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however, still provides that insufficient price is not enough to support
a finding that a foreclosure sale is not commercially reasonable.180

The revision purports to give the creditor the right to disclaim the
warranty by giving notice to the purchaser while ignoring the debtor's
interests in the terms of the sale. At the same time, the Code requires
the creditor to conduct a reasonable sale for the protection of the
debtor. These inconsistencies will make commercial transactions
more costly and unpredictable, cardinal sins for commercial
entities.18

Predictability and stability are two of the prime motivating factors
behind the U.C.C.1' In the commercial arena, often a correct result is
less important than a predictable one.1 83 As the uncertainty surround-
ing foreclosure sales increases, the availability and affordability of
credit decreases. 8' The problems with the current proposed revision,
even if ultimately resolved by the courts, will result in costly and need-
less litigation. The drafters should consider possible solutions that
protect the purchaser without increasing the costs and uncertainty as-
sociated with secured lending.

Having demonstrated that the revision of U.C.C. § 9-504 is flawed,
the more important question is whether there is a better approach to
resolving this issue. Such an approach should consider the dimensions
of the problem identified, examine the Code as an integrated statute,
and seek to draft a solution which is consistent with the policies and

foreclosure sales are out of the ordinary and sufficiently "peculiar" in nature to war-
rant treatment different than that accorded Article 2 sales. See Landmark Motors, Inc.
v. Chrysler Credit Corp., 662 N.E.2d 971, 977 (Ind. Ct. App. 1996) (affirming trial
court's finding that foreclosure sale out of ordinary course and peculiar in nature
should be apparent to prospective buyer); see also U.C.C. § 2-312 cmt. 5 (reflecting
drafters belief that sales by foreclosing lienors "are so out of the ordinary commercial
course that their peculiar character is immediately apparent to the buyer"); Thornton
v. Citibank, 640 N.Y.S.2d 110, 111 (App. Div. 1996) (noting foreclosure sale often
grosses substantially less than fair market value of collateral sold). In "ordinary
sales," the seller seeks to maximize price, yet in these foreclosure ordinary sales, eve-
ryone agrees maximization of price is unlikely.

180. U.C.C. § 9-507(2).
181. See David G. Carlson, Rationality, Accident and Priority Under Article 9 of the

Uniform Commercial Code, 71 Minn. L. Rev. 207, 235 (1986) (stating that the U.C.C.
was drafted to give business what it wanted: simplicity, uniformity, and certainty);
Gedid, supra note 174, at 384-85 (explaining that proper Code methodology requires
an issue to be considered within its own context, the context of related issues, and the
context of the Code as a whole); Howard Ruda, Article 9 Works-How Come?, 28
Loy. L.A. L. Rev. 309, 310 (1994) (noting that Article 9's purpose is to minimize
transaction costs and uncertainty in secured transactions).

182. Carlson, supra note 181, at 235 (observing that the purpose of the U.C.C. is to
provide as much certainty as possible in the commercial arena); Ruda, supra note 181,
at 319 (noting that predictability is an important goal of Article 9).

183. Ruda, supra note 181, at 319 (noting that the ability to predict and plan based
on a certain rule provides equity in commercial law).

184. See William M. Burke et al., Interim Report on the Activities of the Article 9
Study Committee, 46 Bus. Law. 1883, 1884 (1991).
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purposes of the Code. The first step is to identify the purpose behind
this revision.

What are the drafters attempting to accomplish by inserting the
standard liens into these out of the ordinary sales? As my previous
article demonstrated, there are problems with section 9-504 as it cur-
rently exists-in particular, its failure to protect a foreclosure pur-
chaser from a wrongful sale by a secured creditor.'8 A selling
creditor can wrongfully transfer the collateral; thereby, the purchaser
will lose both the collateral (to the debtor) and its money (to the cred-
itor) under the current law. The proposed revision of section 9-504
ignores the debtor/purchaser dispute, focusing instead on the pur-
chaser/seller relationship. This proposed solution goes beyond the
problem of protecting purchasers from the wrongful acts of the seller
to make the selling secured party an insurer of the purchaser's title.
While ignoring one aspect of the problem-the debtor/purchaser dis-
pute-the drafters have gone beyond what is necessary in another.
The drafters of revised Article 9 have failed to tailor the cure to the
ailment and have crafted a broad remedy for a narrow problem and
created further difficulties that have not been considered or
addressed.

The comments explain that the imposition of Article 2 warranties to
foreclosure sales recognizes that these sales are not out of the ordi-
nary stream of commerce.8 6 This stated purpose does not comport
with the realities of the commercial world. Foreclosure sales are not
the same as "ordinary" sales. The seller is not selling merely its inter-
est in the good, but also that of the debtor and subordinate credi-
tors.1s7 Because the seller is transferring the interest of another in the
good, it cannot conduct the sale on whatever terms it chooses; it must
act reasonably on the debtor's behalf. The seller does not reap the
profits of the sale.las Unlike a typical sale where the seller is the
owner of the good, the seller is not always motivated to expend the
effort necessary to realize the highest price possible. s9 Without the

185. See Meadows, supra note 2. The Code does not clearly provide an answer to
the dispute between the debtor and purchaser after a wrongful repossession and sale.
In my previous article, I proposed resolving this aspect of the problem by balancing
the interests of the debtor and purchaser by shifting focus from who has title to the
equities of the particular situation before the court. See id. at 210-17. Unfortunately,
the current revision does not address this issue, but rather leaves the resolution to the
common law and its rigid adherence to title theory.

186. Draft, Article 9, supra note 8, § 9-504 cmt. 2.
187. U.C.C. § 9-504(4).
188. The debtor is entitled to any surplus (profit) on the sale after payment of the

costs of sale, the debt secured, and certain junior interests. See id. § 9-504(1).
189. Zubrow, supra note 94, at 449 (explaining that because Article 9 permits a

secured party to purchase collateral after default in certain situations, a secured party
has a conflict of interest between wanting to increase competitive bidding and there-
fore price to reduce deficiency and wanting to decrease bidding and price as pur-
chaser so it can realize profit upon resale of collateral).
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consent of the debtor, the seller does not have the option to refuse to
sell.'9 ' If the seller wrongfully declares a default and repossesses, the
seller cannot even transfer the good.' 9' Even if the seller conducts
the sale in full compliance with the Code and in all ways acts reason-
ably and in good faith, it is unlikely that the good will yield market
price. If foreclosure sales were truly "not out of the ordinary," then
the reasonableness of the sale should be judged by the same standards
as one would expect from a seller selling its own goods, yet no one is
proposing that approach. The solution to the problem of providing
purchasers protection cannot ignore the reality of the seller's limited
interest in the good and the actual conduct of foreclosure sales. The
solution should provide purchasers with some protection, yet ac-
knowledge the seller's more limited rights and powers.

B. Similar Warranties Within Article 2A

In one type of transaction within the scope of the U.C.C., the lease
of goods, a transfer of a more limited interest is accomplished. In a
lease, the lessor transfers to the lessee the right to possession and use
of the goods for a period of time."9 In this type of transaction, the
lessee also needs some protection against claims which may interfere
with its more limited interest in the goods. In consideration of the
more limited nature of the interests involved, Article 2A of the
U.C.C., which applies to leases of personal property, 93 provides a
more modified approach to protecting the transferee's rights to use of
the goods. Article 2A provides that lessors warrant that they have
done nothing to cause an interference with the lessee's interest.'94

190. U.C.C. § 9-505 permits the creditor to retain the collateral in satisfaction of the
debt unless the debtor objects. This right may be extended to permit retention in
partial satisfaction of the debt in the revised Article 9. See Draft, Article 9, supra note
8, § 9-505.

191. See Meadows, supra note 2, at 172-90 (explaining that a purchaser at foreclo-
sure sale held when the debtor is not in default receives void title, has converted the
good, and cannot transfer good title even to a good faith purchaser for value).

192. See U.C.C. § 2A-103(1)(j) defining lease as "a transfer of the right to posses-
sion and use of goods for a term in return for consideration." U.C.C. § 2A-103(i)o).

193. Id. § 2A-102.
194. Id. § 2A-211(1). U.C.C. § 2A-211 provides:

(1) There is in a lease contract a warranty that for the lease term no person
holds a claim to or interest in the goods that arose from an act or omis-
sion of the lessor, other than a claim by way of infringement or the like,
which will interfere with the lessee's enjoyment of its leasehold interest.

(2) Except in a finance lease there is in a lease contract by a lessor who is a
merchant regularly dealing in goods of the kind a warranty that the
goods are delivered free of the rightful claim of any person by way of
infringement or the like.

(3) A lessee who furnishes specifications to a lessor or a supplier shall hold
the lessor and the supplier harmless against any claim by way of in-
fringement or the like that arises out of compliance with the
specifications.

Id. § 2A-211.
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Article 2A has its basis in Article 2.195 In particular, Article 2 was a
model for the provisions of Article 2A dealing with lease formation,
warranties and remedies.196 The warranty of title provision from Arti-
cle 2, § 2-312, could not be adopted wholesale in Article 2A because
title is not transferred in a lease."9 However, the drafters of Article
2A did provide protection for the lessee's transferred interest through
the warranty against interference.1 9 The warranty against interfer-
ence is similar to the warranty of quiet enjoyment under common law
and the Uniform Sales Act.' 99 The warranty protects the lessee's en-
joyment of the leasehold interest, the lessee's possession and use
against interference. 0 This warranty differs in one important respect
from the warranty of quiet possession under the Uniform Sales Act
and the warranty of title under the Code. The warranty only protects
the lessee against third party claims which arise from "an act or omis-
sion of the lessor."2 0'

This warranty is clearly more circumscribed than that given by a
seller of goods. A seller under the Code, as it was at common law and
under the Uniform Sales Acts, warrants not only defects in the title
caused by its actions, but also those of which it has no knowledge." z

The seller is liable, under the warranty of title, for defects in the title
which arose prior to the seller's interest, even if the seller had no
knowledge of the defect and at all times acted in good faith. 0 3 Under
Article 2A, the lessor is not liable for claims that arise through no
fault of the lessor, even if the claim interferes or entirely defeats the
lessee's possession.2°

The justification for this distinction is two-fold. In a lease transac-
tion, only a limited interest, possession and use for a specified term, is
transferred. 0 5 The more limited nature of the interest transferred jus-
tifies more limited liability on the part of the lessor. Because the les-
sor is only liable for claims that arise through its acts or omissions, the
lessor will be in a better position to weigh the potential costs associ-

195. Amelia H. Boss, The History of Article 2A: A Lesson for Practitioner and
Scholar Alike, 39 Ala. L. Rev. 575, 600 (1988).

196. Edwin E. Huddleson, I., Old Wine in New Bottles: UCC Article 2A-Leases,
39 Ala. L. Rev. 615, 618-21 (1988).

197. See Boss, supra note 195, at 600. Compare U.C.C. § 2-106(1) (defining sale as
"passing of title from the seller to the buyer for a price") with U.C.C. § 2A-103(1)G)
(defining lease as "transfer of the right to possession and use of goods for a term in
return for consideration").

198. a d § 2A-211(1).
199. Id. § 2A-211 cmt.
200. Id § 2A-211(1).
201. Id.
202. See generally discussion supra part I.D.
203. See discussion supra notes 49-54 and accompanying text.
204. Hawkland & Miller, supra note 10, § 231.
205. U.C.C. § 2A-211 cmt. (stating modifications in Article 2A to extent of war-

ranty of title from Article 2 reflect limited interest that is transferred under lease).
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ated with the warranty.20 6 If a lessee desires more protection from
hidden interests, it can negotiate for that protection. By weighing
the interest of the lessee to receive unrestricted possession and use of
the good with that of the lessor in minimizing the risks and costs in-
volved with the transaction, the drafters of Article 2A struck a bal-
ance which provides lessees with protection and lessors with
predictability.

Selling secured parties are transferring more limited interests as do
lessors. Selling secured parties can transfer the debtor's interest, its
interests and any interest in the collateral subordinate to the seller's,
but the interest of any creditor which is superior to that of the seller is
not transferred.20 8 Furthermore, the creditor's right to convey this in-
terest is conditioned on the debtor's default.20 9 Historically, selling
secured parties did not warrant title because of this more limited
transfer and the fact that the seller was not and was known not to be
the owner of the good.2 10 An approach similar to that adopted for
leases in Article 2A would result in the selling secured party warrant-
ing that no claims, which are caused by an act or omission on the part
of the seller, will arise to defeat the purchaser's interest in the good.
The selling secured party would essentially warrant its own conduct
with respect to the collateral and the foreclosure sale.

At least two cases have suggested that the distinction between war-
ranting the debtor's title and warranting the seller's own conduct in
foreclosure sales is a legitimate one. These two courts which have
considered the issue of a purchaser's rights against a selling lienholder
when the lienholder sells without authority to do so have adopted an

206. lIa (explaining that because "the scope of the protection is limited to claims or
interests that arose from acts or omissions of the lessor, the lessor will be in position
to evaluate the potential cost, certainly a far better position than that enjoyed by the
lessee").

207. Id
208. Id. § 9-504(4).
209. Il § 9-501 (providing that after debtor is in default, the secured party has

rights under Part 5 of Article 9); id. § 9-504 (providing that a seller may dispose of
collateral after default); see 2 Grant Gilmore, Security Interests in Personal Property
§ 43.3, at 1190-91 (1965) (noting that a secured party cannot act against collateral to
collect on a debt unless the debtor in default); Meadows, supra note 2, at 168 (ex-
plaining the creditor's right to repossess and resell collateral conditioned on debtor's
default); see also Mitchell v. Ford Motor Credit Co., 688 P.2d 42, 46-47 (Okla. 1984)
(holding that repossession of collateral where debtor not in default constitutes con-
version on the part of the secured creditor); Trimble v. Sonitrol of Memphis, Inc., 723
S.W.2d 633, 642-43 (Tenn. Ct. App. 1986) (finding the secured creditor in possession
of collateral only has conditional right to sell collateral after debtor's default).

210. See Stuart v. American Sec. Bank, 494 A.2d 1333, 1338 (D.C. 1985) (explaining
caveat emptor applies to foreclosure sales because selling creditor is known to be
transferring debtor's interest, thus has no duty to investigate and disclose potential
outstanding claims); Cohn v. Amidown, 24 N.E. 944, 944 (N.Y. 1890) (holding no
warranty of title existed where circumstances clear that seller only conveying limited
interest); see also U.C.C. § 2-312(2) (providing that the warranty of title is excluded or
modified when buyer knows seller "does not claim title in himself').
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approach similar to that found in Article 2A. These courts permitted
recovery by foreclosure sale purchasers where title to the good sold
did not pass because of the selling lienholder's conduct. Early this
century, the Minnesota Supreme Court permitted recovery under a
warranty theory when a lienholder sold a team of horses under an
invalid mortgage.2 " The Court distinguished between warranting title
against preexisting claims and encumbrances and warranting that the
sale was conducted under a valid mortgage. - 2 While the Court found
that the seller made no warranty as to the former, the seller at least
warranted the right to sell exists. 213

The District of Columbia Court of Appeals reached a similar result
in Basiliko v. Pargo Corp.214 In this case, the debtor had cured its
default prior to the foreclosure sale, however the lienholder, unaware
of the cure, conducted the sale anyway. 15 When the lienholder re-
fused to conclude the sale after learning of the cure, the purchaser
sued to recover damages for breach of contract.216 The court permit-
ted the purchaser to recover because the failure to convey good title
was a result of the seller's wrongful conduct in proceeding with the
sale. 17 The court stated "the rule of caveat emptor can provide no
basis for exempting the foreclosure sale vendor from the usual obliga-
tion that 'a vendor is bound to know that he can deliver that which he
professes to sell.' ",218 The court found that liability on the seller was
justified in that to do otherwise would place the burden of seller's
mistake on the purchaser.2 1 9 Both of these courts, while recognizing
the general rule that there is no warranty of title in foreclosure ac-
tions, were willing to impose liability on the seller when its failure to
convey title to the foreclosure purchaser was due to the actions of the
seller. Both cases provide a more reasoned approach to the warran-
ties a selling secured party should give its purchaser than that cur-
rently proposed for inclusion in 9-504.

Under this type of approach, the selling secured party would not
only warrant its right to sell as in Basiliko and Bogestad, but also that
it has not done anything to give rise to a superior claim to the collat-
eral. Additionally, because the warranty would extend to claims
caused by an omission of the transferor, any superior interest which

211. Bogestad v. Anderson, 173 N.W. 674, 675 (Minn. 1919).
212. Id.
213. I.
214. 532 A.2d 1346 (D.C. 1987).
215. Id. at 1347.
216. d. at 1347-50.
217. Id- at 1349-50.
218. Id (quoting Trans World Airlines v. Skyline Air Parts, Inc., 193 A.2d 72, 75

(D.C. 1963)).
219. Il For a further discussion of the Bogestad and Basiliko cases, see Meadows,

supra note 2, at 198-200.
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would survive the sale and was known to the selling secured party
would also be covered under the warranty.

C. Consistent Solutions
Purchasers at foreclosure sales need some protection from receiving

goods with little value, however sellers at these sales are doing so in-
voluntarily and should not be saddled with the burdens of trying to
ascertain the validity of debtor's title. Requiring sellers to warrant
their own actions, but not that of the debtor or its predecessors-in-
title, strikes such a balance.

An approach similar to that found in Article 2A and used by the
courts in Bogestad and Basiliko balances the interests of the parties
involved. With respect to title defects caused by its own acts or omis-
sions, the seller has superior knowledge and the ability to cure these
deficiencies. The risk of these defects, therefore, should fall on the
seller.22 0 The seller, however, does not have superior.knowledge or
ability to prevent loss where the claim against the collateral preexisted
the seller's interest. The seller is in no better position than the pur-
chaser. In light of the relatively low amount paid in a typical foreclo-
sure sale, there appears to be no reason to shift the risk to the seller
from where it currently resides, with the purchaser,22' who is generally
acquiring property at less than market value. Each party to the sale
assumes some risk, commensurate with its position and the advan-
tages the sale provides to it.

The issue of warranties and foreclosure sales can be resolved in a
number of ways which are not inconsistent with the policies of the
Code. The Code can balance the interests of all three parties in-
volved, requiring each to act diligently and placing the loss on the
party who does not, as I suggested in my earlier article. It can adopt a
more limited approach, similar to that adopted for leases in Article
2A and the Bogestad and Basiliko cases, leaving the debtor's interests
unaltered, but providing purchasers with protection from defects in
title caused by the wrongful acts of the seller. Either of these will
avoid the problems inherent in the revision currently under
consideration.

These approaches, which limit a creditor's liability to claims caused
by its own acts or omissions, would not be plagued by the problems
and potential challenges, to which the approach found in the current
proposed revisions. If the secured creditor only warrants its own ac-
tions, the incentive to disclaim, limiting unknown and unpredictable
liability, will not be present. The creditor will not have the need to

220. See Menachem Mautner, "The Eternal Triangles of the Law". Toward a The-
ory of Priorities in Conflicts Involving Remote Parties, 90 Mich. L. Rev. 95, 104 (1991)
(suggesting that in a situation where one party who can avoid loss, the other should be
protected).

221. See generally discussion supra part II.A.
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disclaim the warranty because its potential liability is circumscribed
and within its control. Without the incentive to disclaim, a reasonable
creditor will not disclaim, thus taking away a potential challenge to
the reasonableness of the sale. Depriving a creditor of the right to
disclaim in order to protect the debtor and the reasonableness of the
sale will also not be unjust. The creditor is only guaranteeing that
there is no claim against the title which it caused; it is not subject to
the greater liability of a voluntary seller under Article 2. Taking away
this issue as a potential area of dispute between creditor and debtor
will promote certainty and predictability in foreclosure sales, consis-
tent with the goals of Article 9.

Similarly, junior creditors will not be exposed to large potential
claims unless their act or omission resulted in the claim against the
title which caused the purchaser's loss. This should permit junior
creditors to reap the benefits of the proposed revision, which will
make clear their entitlement to proceeds even as against senior se-
cured parties. Article 9 will not take away with the prefatory language
in section 9-504(1) what section 9-504(l)(e) will give. Creditors are
clearly better off with this more limited approach.

Purchasers will be protected against the wrongful acts of the credi-
tor. The lack of protection of foreclosure purchasers from claims aris-
ing from the acts of the creditor is the most inequitable aspect of
current law. These approaches solve this most egregious omission
from Article 9. Additionally, the risk of a defect in or lien against the
debtor's title remains with the purchaser. Purchasers, therefore, will
still have the incentive to inquire as to the state of the debtor's title
and potential claims against it, but will be protected against poten-
tially hidden claims caused by the selling secured party, which would
be difficult for purchasers to discover. Purchasers are better off than
under current law. Furthermore, the purchaser's power to avoid the
loss coupled with the protection against the creditor's actions should
encourage higher prices at foreclosure sales, a definite benefit to
debtors.

Overall transaction costs will be minimized. In every transaction,
the secured creditor will not have the need to do an exhaustive search
as to the debtor's title, beyond that which it would be likely to conduct
under current law. Only when there is a default and resale of the
collateral will a search as to the state of the debtor's title by the pur-
chaser be warranted. Unnecessary searches by the creditor in each
and every secured transaction will be avoided, thus reducing costs to
debtors as a group.

Secured transactions will also be subject to less risk under this ap-
proach. Creditors will only warrant their own actions. Thus a creditor
who acts reasonably and in good faith will have little to fear under
these proposals. The risk to the creditor will be little more than the
risk currently present in secured lending. This reduction in risk also
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benefits debtors by making lending more available and less expensive.
These are consistent with the Code goals of simplicity, certainty and
cost-effectiveness.

Both approaches balance the needs of the purchaser and the credi-
tor. The creditor is in the best position to prevent defects caused by
its actions, but cannot do so with respect to past defects. The pur-
chaser is given protection from claims caused by the seller's actions,
but more limited protection, in recognition of the smaller purchaser
price paid at a foreclosure sale. The transaction will be more certain
because the seller must insure that transfer to the purchaser is rightful
and potential challenges to the validity of the sale on the part of the
debtor should be minimized. Transaction costs over all will be mini-
mized, while purchasers will be protected from wrongful actions of the
secured creditor. A proper balance will be stuck.

Perhaps more important than the adoption of one particular ap-
proach is the need for the drafters to carefully consider the problem a
Code revision is designed to address in light of the purposes and poli-
cies of the Code and all the ramifications of any proposed change. 22

Such an approach should result in a narrowly tailored solution to the
actual problem and avoid unnecessary time and expense involved in
litigating unresolved issues. While an expectation that the drafters
can consider every ramification of each proposed change may be un-
realistic, the result, if they do not, will be with the commercial world
well into the next century.3

222. See Gedid, supra note 174, at 372 (suggesting Karl Lleweilyn, principal drafter
of the Code "consciously included reason, purpose, and policy" in drafting the
U.C.C.); Allen R. Kamp, Between-the-Wars Social Thought: Karl Llewellyn, Legal
Realism, and the Uniform Commercial Code in Context, 59 Alb. L. Rev. 325, 333
(1995) (noting that Llewellyn's jurisprudence which influenced the U.C.C. was to set
goals, enact law to reach goals, then monitor its success).

223. The last major revision of Article 9 occurred over two decades ago in 1972.
Schwartz & Scott, supra note 116, at 596. It is reasonable to expect that the next
revision will have similar longevity.
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