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STATE OF NEW YORK - BOARD OF PAROLE

APPEALS UNIT FINDINGS & RECOMMENDATION

Name: Rodriguez, Diosdado DIN:  95-B-2471
Facility: Cayuga CF AC No.: 11-144-21 B

Findings: (Page 1 of 3)

Appellant challenges the November 2021 determination of the Board, denying release and
imposing a 24-month hold. Appellant’s instant offense is for shooting the victim in his back in a
drive-by shooting, which killed the victim. Appellant raises the following issues: 1) the decision
is arbitrary and capricious in that the Board failed to consider and/or properly weigh the required
statutory factors. 2) the Board failed to comply with the 2011 amendments to the Executive Law
in that the laws are now rehabilitation and present/future focused.

Executive Law § 259-i(2)(c)(A) requires the Board to consider factors relevant to the specific
incarcerated individual, including, but not limited to, the individual’s institutional record and
criminal behavior. People ex rel. Herbert v. New York State Bd. of Parole, 97 A.D.2d 128, 468
N.Y.S.2d 881 (1st Dept. 1983). While consideration of these factors is mandatory, “the ultimate
decision to parole a prisoner is discretionary.” Matter of Silmon v. Travis, 95 N.Y.2d 470, 477, 718
N.Y.S.2d 704, 708 (2000). Thus, it is well settled that the weight to be accorded the requisite factors
is solely within the Board’s discretion. See, e.g., Matter of Delacruz v. Annucci, 122 A.D.3d 1413,
997 N.Y.S.2d 872 (4th Dept. 2014); Matter of Hamilton, 119 A.D.3d at 1271, 990 N.Y.S.2d at
717; Matter of Garcia v. New York State Div. of Parole, 239 A.D.2d 235, 239, 657 N.Y.S.2d 415,
418 (1st Dept. 1997). The Board need not explicitly refer to each factor in its decision, nor give them
equal weight. Matter of Schendel v. Stanford, 185 A.D.3d 1365, 1366, 126 N.Y.S.3d 428, 429 (3rd
Dept. 2020); Matter of Campbell v. Stanford, 173 A.D.3d 1012, 1015, 105 N.Y.S.3d 461 (2d Dept.
2019); Matter of Phillips v. Dennison, 41 A.D.3d 17, 21, 834 N.Y.S.2d 121, 124 (1st Dept. 2007).

The Board may emphasize the nature of the instant offense. Matter of Stanley v. New York State
Div. of Parole, 92 A.D.3d 948, 948-49, 939 N.Y.S.2d 132, 134 (2d Dept.), lv. denied, 19 N.Y.3d
806, 949 N.Y.S.2d 343 (2012); Matter of Symmonds v. Dennison, 21 A.D.3d 1171, 1172, 801
N.Y.S.2d 90, 90 (3d Dept.), lv. denied, 6 N.Y.3d 701, 810 N.Y.S.2d 415 (2005); Matter of Warren
v. New York State Div. of Parole, 307 A.D.2d 493, 493, 761 N.Y.S.2d 883 (3d Dept. 2003); Matter
of Garcia v. New York State Div. of Parole, 239 A.D.2d 235, 239-40, 657 N.Y.S.2d 415, 418 (1st
Dept. 1997).

The Board may cite the failure of the inmate to acknowledge the impact of the criminal conduct on
the victim. Gaito v New York State Board of Parole, 238 A.D.2d 634, 655 N.Y.S.2d 692 (3d Dept
1997); Romer v Dennison, 24 A.D.3d 866, 804 N.Y.S.2d 872 (3d Dept. 2005).

The Board may consider the probable repercussions of the criminal’s actions upon the victims’
families. Bottom v New York State Board of Parole, 30 A.D.3d 657, 815 N.Y.S.2d 789 (3d Dept.
2006).

“[T]here is a strong rehabilitative component in the statute that may be given effect by
considering remorse and insight.” Matter of Silmon v. Travis, 95 N.Y.2d 470, 478, 718 N.Y.S.2d
704 (2000). Insight and remorse are relevant not only to rehabilitative progress but also to whether
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release would deprecate the severity of the offense. Matter of Phillips v. Dennison, 41 A.D.3d 17,
23,834 N.Y.S.2d 121, 125 (1st Dept. 2007); see also Matter of Pulliam v. Bd. of Parole Dep’t of
Corr. & Cmty. Supervision, 197 A.D.3d 1495, 1496, 153 N.Y.S.3d 704, 706 (3rd Dept. 2021).

“‘ Arbitrary action is without sound basis in reason and is generally taken without regard to the
facts’; or, put differently, ‘[r]ationality is what is reviewed under . . . the arbitrary and capricious
standard.” Hamilton v. New York State Division of Parole, 119 A.D.3d 1268, 1270 n.1, 990
N.Y.S.2d 714, 716 (3d Dept. 2014) (quoting Matter of Pell v. Board of Educ., 34 N.Y.2d 222, 231,
356 N.Y.S.2d 833, 839 (1974)).

In the absence of a convincing demonstration that the Board did not consider the statutory
factors, it must be presumed that the Board fulfilled its duty. Matter of Fuchino v. Herbert, 255
A.D.2d 914, 914, 680 N.Y.S.2d 389, 390 (4th Dept. 1998); Matter of McLain v. New York State
Div. of Parole, 204 A.D.2d 456, 611 N.Y.S.2d 629 (2d Dept. 1994); Matter of McKee v. New York
State Bd. of Parole, 157 A.D.2d 944, 945, 550 N.Y.S.2d 204, 205 (3d Dept. 1990); People ex rel.
Herbert, 97 A.D.2d 128, 468 N.Y.S.2d 881.

Appellant’s claim that the Board failed to comply with the 2011 amendments to the Executive Law
is rejected. Dolan v New York State Board of Parole, 122 A.D.3d 1058, 995 N.Y.S.2d 850 (3d Dept.
2014); Tran v Evans, 126 A.D.3d 1196, 3 N.Y.S.3d 633 (3d Dept. 2015); Boccadisi v Stanford, 133
A.D.3d 1169, 20 N.Y.S.3d 477 (3d Dept. 2015).

Appellant’s contention that the Board failed to comply with the 2011 Amendments to the Executive
Law is likewise without merit. Although Appellant alleges the amendments represented a
fundamental change in the legal regime governing parole determinations requiring a focus on
rehabilitation and future/forward-looking factors, this proposition is not supported by the language
of the statute itself, considering the relatively modest change to Section 259-c(4) and the absence
of any substantive change to Section 259-i(2), which governs the discretionary release
consideration process. The Board still must conduct a case-by-case review of each incarcerated
individual by considering the statutory factors, including the instant offense. Executive Law
8 259-i(2)(c)(A); Matter of Montane v. Evans, 116 A.D.3d 197, 202, 981 N.Y.S.2d 866, 870 (3d
Dept. 2014). Thus, even where the First Department has “take[n] the unusual step of affirming the
annulment of a decision of [the Board]”, it has nonetheless reiterated that “[t]he Board is not
obligated to refer to each factor, or to give every factor equal weight” and rejected any requirement
that the Board prioritize “factors which emphasize forward thinking and planning over the other
statutory factors.” Matter of Rossakis v. New York State Bd. of Parole, 146 A.D.3d 22, 29 (1st
Dept. 2016).
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Recommendation: Affirm.




STATE OF NEW YORK - BOARD OF PAROLE

ADMINISTRATIVE APPEAL DECISION NOTICE

Name: Rodriguez, Diosdado Facility: Cayuga CF

. Appeal i

DIN: 95-B-2471

Appearances: Mario Gutierrez Esq.
WHMB P.C.
11 Court Street
Auburn, New York 13021

Decision appealed: =~ November 2021 decision, denying discretionary release and imposing a hold of 24
months.

Board Member(s) Mitchell, Alexander, Davis
who participated:

Papers considered: ~ Appellant’s Brief received March 22, 2022

Appeals Unit Review: Statement of the Appeals Unit’s Findings and Recommendation

Records relied upon: Pre-Sentence Investigation Report, Parole Board Report, Interview Transcript, Parole
Board Release Decision Notice (Form 9026), COMPAS instrument, Offender Case
Plan.

Final Détermmatlon /;Ehe undersigned determine that the decision appealed is hereby:

\Q Amed ___Vacated, remanded for de novo interview ___ Modified to
Céﬁﬂﬁsmner
Armed ___Vacated, remanded for de novo interview — Modifiedto

W

Commissioner

( / LY A 20 2L ¥ Affirmed ___ Vacated, remanded for de novo interview ___ Modified to

Commissioner

If the Final Determination is at variance with Findings and Recommendation of Appeals Unit, written
reasons for the Parole Board’s determination must be annexed hereto.

This Final Determination, the related Statement of the Appeals Unit’s Findings and the separate findings of
the Parole Board if any, were mailed to the Appellant and the Appellant’s Counsel, if any, on

Distribution: Appeals Unit — Appellant - Appellant’s Counsel - Inst. Parole File - Central File
P-2002(B) (11/2018)
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