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STATE OF NEW YORK – BOARD OF PAROLE 

APPEALS UNIT FINDINGS & RECOMMENDATION 

Name: Baqir, Muhammed DIN: 15-B-3302  

Facility: Collins CF AC No.:  11-088-21 B 

    

Findings: (Page 1 of 4) 

 

   Appellant challenges the November 2021 determination of the Board, denying release and 

imposing a 24-month hold. Appellant’s instant offense is for driving a car without a license, 

repeatedly crossing over the yellow line, and then crashing his car into several other cars. The 

accident killed one person and permanently paralyzed another person. Appellant was high on a 

huge amount of heroin and Xanax at the time of the accident. Appellant raises the following issues: 

1) the decision is arbitrary and capricious in that the Board failed to consider and/or properly weigh 

the required statutory factors. 2) by relying upon the seriousness of the instant offense, the Board 

violated the double jeopardy clause of the constitution. 3) the decision was due to bias. 4) the 

decision violated the due process clause of the constitution. 5) several of the negative COMPAS 

scales were erroneous. 

 

   Executive Law § 259-i(2)(c)(A) requires the Board to consider factors relevant to the specific 

incarcerated individual, including, but not limited to, the individual’s institutional record and 

criminal behavior. People ex rel. Herbert v. New York State Bd. of Parole, 97 A.D.2d 128, 468 

N.Y.S.2d 881 (1st Dept. 1983). While consideration of these factors is mandatory, “the ultimate 

decision to parole a prisoner is discretionary.” Matter of Silmon v. Travis, 95 N.Y.2d 470, 477, 718 

N.Y.S.2d 704, 708 (2000).  Thus, it is well settled that the weight to be accorded the requisite factors 

is solely within the Board’s discretion. See, e.g., Matter of Delacruz v. Annucci, 122 A.D.3d 1413, 

997 N.Y.S.2d 872 (4th Dept. 2014); Matter of Hamilton, 119 A.D.3d at 1271, 990 N.Y.S.2d at 

717; Matter of Garcia v. New York State Div. of Parole, 239 A.D.2d 235, 239, 657 N.Y.S.2d 415, 

418 (1st Dept. 1997). The Board need not explicitly refer to each factor in its decision, nor give them 

equal weight. Matter of Schendel v. Stanford, 185 A.D.3d 1365, 1366, 126 N.Y.S.3d 428, 429 (3rd 

Dept. 2020); Matter of Campbell v. Stanford, 173 A.D.3d 1012, 1015, 105 N.Y.S.3d 461 (2d Dept. 

2019); Matter of Phillips v. Dennison, 41 A.D.3d 17, 21, 834 N.Y.S.2d 121, 124 (1st Dept. 2007). 

 

   The Parole Board’s determination denying petitioner parole was rationally based on the 

seriousness of petitioner’s crimes.” People ex rel. Watson v. Hollins, 302 A.D.2d 279, 280, 753 

N.Y.S.2d 841 (1st Dept. 2003). 

   The fact that the Board afforded greater weight to the incarcerated individual’s criminal history, 

as opposed to other positive factors, does not render the denial of parole for that reason irrational or 

improper.  Matter of Davis v. Evans, 105 A.D.3d 1305, 963 N.Y.S.2d 485 (3d Dept. 2013); Matter 

of Lashway v. Evans, 110 A.D.3d 1417, 1418, 974 N.Y.S.2d 164, 165 (3d Dept. 2013); Matter of 

McKee v. New York State Bd. of Parole, 157 A.D.2d 944, 550 N.Y.S.2d 204 (3d Dept. 1990).   

    The Board may consider the probable repercussions of the criminal’s actions upon the victims’ 

families. Bottom v New York State Board of Parole, 30 A.D.3d 657, 815 N.Y.S.2d 789  (3d Dept. 

2006). 
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   The Board may consider an incarcerated individual’s failure to comply with DOCCS rules in 

denying parole.  See Matter of Almonte v. New York State Bd. of Parole, 145 A.D.3d 1307, 42 

N.Y.S.3d 691 (3d Dept. 2016), lv. denied, 29 N.Y.3d 905 (2017); Matter of Karlin v. Cully, 104 

A.D.3d 1285, 1286, 960 N.Y.S.2d 827, 828 (4th Dept. 2013); Matter of Stanley v. New York State 

Div. of Parole, 92 A.D.3d 948, 948-49, 939 N.Y.S.2d 132, 134 (2d Dept.), lv. denied, 19 N.Y.3d 

806, 949 N.Y.S.2d 343 (2012).   

   The Board stressing the nature of the underlying offense, troubling criminal history and prison 

disciplinary record, does not constitute irrationality bordering on impropriety.  Perez v Evans, 76 

A.D.3d 1130, 907 N.Y.S.2d 701 (3d Dept. 2010); Mentor v New York State Division of Parole, 87 

A.D.3d 1245, 930 N.Y.S.2d 302 (3d Dept. 2011) lv.app.den. 18 N.Y.3d 803, 938 N.Y.S.2d 860 

(2012); Stanley v New York State Division of Parole, 92 A.D.3d 948, 939 N.Y.S.2d 132 (2d Dept. 

2012); Moore v New York State Board of Parole, 137 A.D.3d 1375, 26 N.Y.S.3d 412 (3d Dept. 

2016).  

   The Board may consider negative aspects of the COMPAS instrument.  Matter of Espinal v. New 

York Bd. of Parole, 172 A.D.3d 1816, 100 N.Y.S.3d 777 (3d Dept. 2019) (COMPAS instrument 

yielded mixed results); Matter of Bush v. Annucci, 148 A.D.3d 1392, 50 N.Y.S.3d 180 (3d Dept. 

2017) (COMPAS instrument with mixed results including substance abuse relevant given use 

before crime); Matter of Wade v. Stanford, 148 A.D.3d 1487, 52 N.Y.S.3d 508 (3d Dept. 2017) 

(low risk felony violence but probable risk for substance abuse alcohol related crimes); Matter of 

Crawford v. New York State Bd. of Parole, 144 A.D.3d 1308, 46 N.Y.S.3d 228 (3d Dept. 2016) 

(scores not uniformly low including family support), lv. denied, 29 N.Y.3d 901, 57 N.Y.S.3d 704 

(2017).   

   The Board may consider a district attorney’s recommendation to deny parole. Matter of 

Applegate v. New York State Bd. of Parole, 164 A.D.3d 996, 997, 82 N.Y.S.3d 240 (3d Dept. 2018); 

Matter of Porter v. Alexander, 63 A.D.3d 945, 881 N.Y.S.2d 157 (2d Dept. 2009); Matter of Walker 

v. Travis, 252 A.D.2d 360, 676 N.Y.S.2d 52 (1st Dept. 1998); Matter of Walker v. New York State 

Bd. of Parole, 218 A.D.2d 891, 630 N.Y.S.2d 417 (3d Dept. 1995); Matter of Williams v. New York 

State Bd. of Parole, 220 A.D.2d 753, 633 N.Y.S.2d 182 (2d Dept. 1995); Matter of Confoy v. New 

York State Div. of Parole, 173 A.D.2d 1014, 569 N.Y.S.2d 846, 847 (3d Dept. 1991); Matter of Lynch 

v. New York State Div. of Parole, 82 A.D.2d 1012, 442 N.Y.S.2d 179 (3d Dept. 1981).  

   Appellant didn’t raise any claims about COMPAS errors during the interview, thereby waiving the 

issue. Matter of Morrison v. Evans, 81 A.D.3d 1073, 916 N.Y.S.2d 655 (3d Dept. 2011); Matter 

of Vanier v. Travis, 274 A.D.2d 797, 711 N.Y.S.2d 920 (3d Dept. 2000). 

   An incarcerated individual has no Constitutional right to be conditionally released on parole 

before expiration of a valid sentence.  Greenholtz v. Inmates of Nebraska Penal & Correctional 

Complex, 442 U.S. 1, 99 S. Ct. 2100, 2104 (1979); Matter of Russo v. Bd. of Parole, 50 N.Y.2d 
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69, 427 N.Y.S.2d 982 (1980); Matter of Vineski v. Travis, 244 A.D.2d 737, 664 N.Y.S.2d 391 (3d 

Dept. 1997).  The New York State parole scheme “holds out no more than a possibility of parole” 

and thus does not create a protected liberty interest implicating the due process clause.  Matter of 

Russo, 50 N.Y.2d at 75-76, 427 N.Y.S.2d at 985; see also Barna v. Travis, 239 F.3d 169, 171 (2d 

Cir. 2001); Matter of Freeman v. New York State Div. of Parole, 21 A.D.3d 1174, 800 N.Y.S.2d 

797 (3d Dept. 2005). 

 As for Double Jeopardy, per Executive Law §§259-i(1)(a) and 2(c), the Board is obligated by 

law to consider the severity of the inmate’s crime in every release decision. A denial of parole is a 

decision to withhold early release from the confinement component. It is neither the imposition 

nor the increase of a sentence, and it is not punishment for purposes of the Double Jeopardy Clause 

of the Constitution.  It is the original criminal sentence that is limited by the Double Jeopardy 

Clause, not the administrative decision to grant early release from confinement. The Parole Board 

did not violate the Double Jeopardy Clause by giving consideration to actions for which the inmate 

has already been punished.  Alessi v Quinlan, 711 F.2d 497 (2d Cir. 1983); Bockeno v New York 

State Board of Parole, 227 A.D.2d 751, 642 N.Y.S.2d 97, 98 (3d Dept. 1996); Valentino v Evans, 

92 A.D.3d 1054, 937 N.Y.S.2d 737 (3d Dept. 2012). The Double Jeopardy Clause applies to 

judicial proceedings, and not parole matters. Priore v Nelson, 626 F.2d 211 (2d Cir. 1980). A denial 

of parole has the effect of perpetuating the status quo i.e. continued incarceration during the term 

of the sentence.  Therefore, the denial does not give rise to multiple punishment for the same 

offense. U.S. ex rel. Jacobs v Barc, 141 F.2d 480 (6th Cir. 1944), cert. den. 322 U.S. 751, 64 S.Ct. 

1262, 88  L.Ed. 1581.  

 

   There must be support in the record to prove an alleged bias and proof that the decision flowed 

from such bias.  Matter of Hernandez v. McSherry, 271 A.D.2d 777, 706 N.Y.S.2d 647 (3d Dept. 

2000), lv. denied, 95 N.Y.2d 769, 722 N.Y.S.2d 472 (2000); see also Matter of Gonzalvo v. 

Stanford, 153 A.D.3d 1021, 56 N.Y.S.3d 896 (3d Dept. 2017) (rejecting bias claim); Matter of 

Grune v. Board of Parole,41 A.D.3d 1014, 838 N.Y.S.2d 694 (3d Dept. 2007). 

  “‘Arbitrary action is without sound basis in reason and is generally taken without regard to the 

facts’; or, put differently, ‘[r]ationality is what is reviewed under . . . the arbitrary and capricious 

standard.’”  Hamilton v. New York State Division of Parole, 119 A.D.3d 1268, 1270 n.1, 990 

N.Y.S.2d 714, 716 (3d Dept. 2014) (quoting Matter of Pell v. Board of Educ., 34 N.Y.2d 222, 231, 

356 N.Y.S.2d 833, 839 (1974)). 
 

    In the absence of a convincing demonstration that the Board did not consider the statutory 

factors, it must be presumed that the Board fulfilled its duty.  Matter of Fuchino v. Herbert, 255 

A.D.2d 914, 914, 680 N.Y.S.2d 389, 390 (4th Dept. 1998); Matter of McLain v. New York State 

Div. of Parole, 204 A.D.2d 456, 611 N.Y.S.2d 629 (2d Dept. 1994); Matter of McKee v. New York 
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State Bd. of Parole, 157 A.D.2d 944, 945, 550 N.Y.S.2d 204, 205 (3d Dept. 1990); People ex rel. 

Herbert, 97 A.D.2d 128, 468 N.Y.S.2d 881.   

 

Recommendation:  Affirm. 



STATE OF NEW YORK- BOARD OF PARO LE 

ADMINISTRATIVE APPEAL DECISION NOTICE 

Name: Baqir, Muhammed Facility: Collins CF 

NYSID: 

DIN: 15-B-3302 

Appearances: 

Appeal 
Control No.: 

Muhammed Baqir 15B3302 
Collins Correctional Facility 
P.O. Box490 
Collins, New York 14034 

11-088-21 B 

1 

Tl 

Decision appealed: November 2021 decision, denying discretionary release and imposing a hold of 24 
months. 

Board Member(s) Cruse, Davis 
who participated: 

Papers con.sidered: Appellant's Letter-brief received January 26, 2022 

Appeals Unit Review: Statement of the Appeals Unit's Findings and Recommendation 

Records relied upon: Pre-Sentence Investigation Report, Parole Board Report, Interview Transcript, Parole 
Board Release Decision Notice (Form 9026), COMP AS instrument, Offen4er Case 
Plan. 

The undersigned determine that the decision appealed is hereby: 

L-Mlirmed _ Vacated, remanded for de novo interview _ Modified to ___ __;. 

·~ 
_ Affirmed _ Vacated, remanded for de novo interview _ Modified to ___ _ 

~ed _ Vacated, remanded for de novo interview _ Modified to ----
.Commissioner 

If the Final Determination is at variance with Findings and Recommendation of Appeals Unit, written 
reasons for the Parole Board's determination must be annexed hereto. 

·,1::, 

This Final Determination, the related Statement of the Appeals Unit's Findings and the separate fi;dings bf 
the.ZRarol~.B. oar~,_if any, were mailed·to the Appellant and the Appellant's Counsel, if any, on ~ "r,· 

ap-1~.2- '" . . . . . 

Distribution: Appeals Unit-Appellant - Appellant's Counsel - Inst. Parole File - Central File 
P-2002(BJ (11/2018) . 
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