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THE IMPORTANCE OF HUMILITY IN
JUDICIAL REVIEW: A COMMENT ON

RONALD DWORKIN'S "MORAL
READING" OF THE CONSTITUTION

Michael W. McConnell*

INTRODUCTION
N recent writings, Professor Ronald Dworkin advocates what he

calls "The Moral Reading of the Constitution."1 This approach, he
says, cuts across the usual categories of "liberal" or "conservative"
decisionmaking. Its distinguishing characteristic is that judges must
decide cases on the basis of how the "abstract moral principle[s]" of
the Constitution are "best understood."' 2 This means that judges
should decide, frankly, on the basis of their "own views about political
morality" rather than purporting to decide on the basis of such "meta-
phorical" notions as "historical 'intentions' or "constitutional
'structure."'' 3

Many arguments can be made, some more persuasive than others,
that judges are superior to legislatures in making decisions of moral
importance. It is easy to see why these arguments would appeal to
law professors, who share with federal judges a common background,
social class, and education. In other writings, I have questioned the
validity of such arguments.' But Dworkin does not make these argu-
ments. Instead, Dworkin makes the claim that "The Moral Reading"
is necessary if we are to show proper "fidelity" to the Constitution. In
other words, he claims that his approach is the most faithful interpre-
tation of the constitutional text. He claims that historical approaches
to interpretation are "substitutes for fidelity," which "ignor[e] the text

* Presidential Professor, University of Utah College of Law. The author wishes
to thank Charles Fried, Terry Kogan, Larry Kramer, and Wayne McCormack for help-
ful comments.

1. See Ronald Dworkin, Freedom's Law: The Moral Reading of the American
Constitution (1996) [hereinafter Dworkin, Freedom's Law]; Ronald Dworkin, The
Arduous Virtue of Fidelity: Originalism, Scalia, Tribe and Nerve, 65 Fordham L Rev.
1249 (1997) [hereinafter Dworkin, The Arduous Virtue]; see also Ronald Dworkin,
The Moral Reading of the Constitution, Robert L. Levine Lecture Series at Fordham
University School of Law (September 18, 1996) (transcript on file with the Fordham
Law Review) [hereinafter Dworkin, Levine Lecture].

2. Dworkin, Freedom's Law, supra note 1, at 2.
3. Id. at 3-4.
4. See Michael W. McConnell, A Moral Realist Defense of Constitutional Democ-

racy, 64 Chi-Kent L. Rev. 89, 105-09 (1988) [hereinafter McConnell, A Moral Realist
Defense]; Michael W. McConnell, The Role of Democratic Politics in Transforming
Moral Convictions into Law, 98 Yale Ui. 1501, 1534-38 (1989) (book review) [herein-
after McConnell, The Role of Democratic Politics].
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of the Constitution."5 In this Response, I will explain why this claim is
not convincing.

Before making the argument, it is necessary to achieve greater clar-
ity about the nature of Dworkin's argument. Running through Dwor-
kin's account is a profound ambivalence toward arguments based on
history (text, history, practice, and precedent). It is not too much to
say that there are two Dworkins, with two quite different versions of
"The Moral Reading." I will call these "the Dworkin of Fit" and "the
Dworkin of Right Answers." According to the Dworkin of Fit, judges
are, and should be, seriously constrained by what has come before-
by text, history, tradition, and precedent-and should exercise their
moral-philosophical faculties only within the limits set by history. The
Dworkin of Fit recognizes that the constraints of history are an indis-
pensable part of the "principle" that governs judicial decision making.
The Dworkin of Right Answers, by contrast, distinguishes sharply be-
tween "the party of history" (bad) and "the party of principle"
(good).6 He insists that text, history, and unwelcome precedent must
be interpreted at a sufficiently abstract level that they do not interfere
with the judge's ability to make the Constitution "the best it can be."7

The "best reading" is the reading that, in the judge's own opinion, will
produce the best answers, defined philosophically and not historically.

The relation between the Dworkin of Fit and the Dworkin of Right
Answers is unclear at a theoretical level. One would expect the
Dworkin of Fit to attack the Dworkin of Right Answers for the lat-
ter's lack of respect for the distinctive qualities of judging within the
American tradition (what he calls elsewhere "integrity"), 8 and the
Dworkin of Right Answers to charge the Dworkin of Fit with sacrific-
ing "principle" to "history." Each Dworkin seems to refute the other.
But the two work together harmoniously at a practical level. The divi-
sion of labor is as follows: The Dworkin of Right Answers decides all
important contested cases, while the Dworkin of Fit defends against
charges of judicial imperialism. The Dworkin of Fit is allowed to re-
solve hypothetical cases, but in all of Dworkin's writings I am unable
to discover an actual, important, controversial case in which "fit" ever
precluded the Dworkin of Right Answers from having his way.

Let us consider each of these versions of "The Moral Reading" on
its own terms.

5. Dworkin, The Arduous Virtue, supra note 1, at 1250.
6. Ronald Dworkin, Sex, Death, and the Courts, N.Y. Rev. Books, Aug. 8, 1996,

at 44, 45 [hereinafter Dworkin, Sex, Death].
7. Ronald Dworkin, Law's Empire 62, 338 (1986) [hereinafter Dworkin, Law's

Empire].
8. Id. at 225-75.
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I. Ti DwoRKrN OF Frr

The Dworkin of Fit sounds mainstream, even conservative. This
Dworkin is attentive to the problem of judicial overreaching and re-
spectful of the constraints of constitutional text and history. The es-
sence of his position is that a judge is not writing on a blank slate, free
to decide every question according to his own view of the best answer.
Rather, he is seriously constrained by what has come before: by text,
history, practice, and precedent. This is what he calls "fit." 9 Only
within the bounds set by text, history, practice, and precedent may the
judge use the tools of moral philosophy to determine what is best.

Dworkin begins his argument by noting that a claim of right, in our
system, is "not just a prediction about beneficial consequences" but is
based on "a backward looking glance at a document which we take to
record commitments."1 This means that the legal system has a neces-
sary historical element. Moreover, he says he takes "fidelity to the
text to mean deploying an argument ... which is sound, because it
correctly understands what commitments are embedded in the text.""
The difficulty, however, is that many provisions of the Constitution
are written in broad and abstract language, permitting many different
plausible interpretations. Thus, while text will rule out some possible
wrong answers, it leaves room for more than one-perhaps many-
plausible right answers.

Dworkin then consults the history surrounding the framing of the
relevant constitutional provision. "History is crucial" to interpreta-
tion, he explains, "because we must know something about the cir-
cumstances in which a person spoke to have any good idea of what he
meant to say in speaking as he did."12 Indeed, Dworkin acknowledges
that his theory is one of authorial intent, which he calls "semantic in-
tentions.113 But even after consulting the semantic intention of the
Framers, as revealed in history, there still will remain multiple plausi-
ble interpretations. All this is mainstream. Indeed, there is not much
difference, so far, between Dworkin and his bate noird, Robert Bork.14

9. See id. at 66, 230, 338-39, 380.
10. Dworkin, Levine Lecture, supra note 1, at 11; see Dworkin, The Arduous Vir-

tue, supra note 1, at 1251. It is interesting that Dworkin never explains why "commit-
ments" made by people many generations ago should be thought to bind Americans
today. While I do not disagree with his conclusion, I cannot help thinking that this
assumption is at odds with Dworkin's usual premises.

11. Dworkin, Levine Lecture, supra note 1, at 2-3; see Dworkin, The Arduous Vir-
tue, supra note 1, at 1250.

12. Dworkin, Freedom's Law, supra note 1, at 8.
13. Dworkin, The Arduous Virtue, supra note 1, at 1255; see also Dworkin, Levine

Lecture, supra note 1, at 15-16 ("[W]e can settle... the question of what-in effect,
what words are there, what standards are laid down, only when there is an author, by
asking the question what did the author intend to say."). He distinguishes this view
from what he called "some rather radical and very French views." Id. at 15.

14. See Robert H. Bork, The Constitution, Original Intent, and Economic Rights,
23 San Diego L. Rev. 823 (1986).
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Dworkin's next step is also mainstream. He explains that "[j]udges
must defer to general, settled understandings about the character of
the power the Constitution assigns them. ' 15 The "moral reading" asks
judges

to find the best conception of constitutional moral principles...
that fits the broad story of America's historical record. It does not
ask them to follow the whisperings of their own consciences or the
traditions of their own class or sect if these cannot be seen as em-
bedded in that record.16

For Dworkin, this deference to past practice follows from the very
nature of law: "Our constitution is law, and like all law it is anchored
in history, practice, and integrity."'" Even after consulting history,
practice, and tradition, however, it is likely that more than one con-
ception of constitutional principles still will be available: "Very differ-
ent, even contrary, conceptions of a constitutional principle... will
often fit language, precedent, and practice well enough to pass these
tests." 18

This approach can be seen as a three-stage filtering process. Out of
the entire universe of moral principles, the text of the Constitution
embraces some principles, and excludes others. The linguisitic inten-
tions of the Framers provide a second filter, excluding some interpre-
tations that are textually plausible but that do not fit the historical
circumstances. Practice and precedent provide a third filter, but even
these leave the judge, in many cases, with a range of possible answers.

It is at this stage in the analysis that Dworkin departs from main-
stream constitutional practice. When different conceptions of the con-
stitutional principle satisfy the tests of "language, precedent, and
practice," he says, "thoughtful judges must then decide on their own
which conception does most credit to the nation.' ' 9 In other words,
after the backward-looking process of examining text, history, prac-
tice, and precedent is completed, the judge decides among the remain-
ing possible answers on philosophic, normative, non-interpretive
grounds. Dworkin sometimes calls this stage in the process "justifica-
tion."20 By contrast, mainstream practice treats any decision of the
representative branches that survives the filters of text, history, prac-
tice, and precedent as constitutional. Indeed, properly enacted legisla-
tion enjoys a presumption of constitutionality, and can be overturned
only when the alleged constitutional violation is tolerably clear. The
notion that in unclear cases judges may substitute "their own views

15. Dworkin, Freedom's Law, supra note 1, at 11.
16. Id
17. Id.
18. Id
19. Id (emphasis added).
20. See id. at 3-4; Dworkin, Law's Empire, supra note 7, at 231, 350, 380.
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about political morality" 21 for the considered judgments of represen-
tative bodies, turns settled constitutional practice-as articulated by
such revered figures as Marshall,' Brandeis,' Holmes,24 Stone,' and
Harlan2--on its head.27

The theory underlying this more modest view of constitutional judi-
cial review is that the Constitution is not designed to produce the one
"best answer" to all questions, but to establish a framework for repre-
sentative government and to set forth a few important substantive
principles, commanding supramajority support, that legislatures are
required to respect. The job of the judge is to ensure that representa-
tive institutions conform to the commitments made by the people in
the past, and embodied in text, history, tradition, and precedent. An-
other way to express the point is: "Fit is everything."'  When the
dictates of "fit" are satisfied, the judge's role is at an end. Within the
range of discretion established by the various conceptions that are
consistent with text, history, practice, and precedent, the people
through their representative institutions-not the courts-have au-
thority to decide which course of action "does most credit to the na-
tion." There may be many different answers to that question, and
none is constitutionally privileged. It is the right, privilege, and obi-

21. Dworkin, Freedom's Law, supra note 1, at 3-4.
22. See, e.g., Trustees of Dartmouth College v. Woodward, 17 U.S. (4 Wheat.) 518,

625 (1819) (Marshall, CJ.) ("On more than one occasion, this Court has expressed
the cautious circumspection with which it approaches the consideration of [a constitu-
tional] question, and has declared, that in no doubtful case, would it pronounce a
legislative act to be contrary to the constitution.").

23. See, e.g., Ashwander v. Tennessee Valley Auth., 297 U.S. 288, 354 (1936)
(Brandeis, J., concurring) (discussing and applying the "long established presumption
in favor of the constitutionality of a statute").

24. See, eg., Missouri, Kansas & Texas Ry. v. May, 194 U.S. 267, 270 (1904)
(Holmes, J.) ("[I]t must be remembered that legislatures are ultimate guardians of the
liberties and welfare of the people in quite as great a degree as the courts.").

25. See, e.g., United States v. Butler, 297 U.S. 1, 83 (1936) (Stone, J., dissenting)
("The presumption of constitutionality of a statute is not to be overturned by an as-
sertion of its coercive effect which rests on nothing more substantial than groundless
speculation.").

26. See, e.g., Poe v. Ullman, 367 U.S. 497, 542 (1961) (Harlan, J., dissenting) (em-
phasizing that courts must interpret "due process" in accordance with "the balance
struck by this country" rather than the "unguided speculation" of judges).

27. On the general presumption of constitutionality, see Sinking-Fund Cases, 99
U.S. 700, 718 (1878) ("Every possible presumption is in favor of the validity of a
statute, and this continues until the contrary is shown beyond a rational doubt...
[and t]he safety of our institutions depends in no small degree on a strict observance
of this salutary rule."); Ogden v. Saunders, 25 U.S. (12 Wheat.) 213,270 (1827) ("It is
but a decent respect due to the wisdom, the integrity, and the patriotism of the legisla-
tive body, by which any law is passed, to presume in favour of its validity, until its
violation of the constitution is proved beyond all reasonable doubt.").

28. Bruce Ackerman, Remarks at the New York University School of Law Collo-
quium in Constitutional Theory, Nov. 16, 1993 (colloquy between Ackerman and
Ronald Dworkin).
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gation of the people to deliberate about such questions through their
elected representatives.2 9

The contrast between Dworkin and mainstream practice becomes
especially stark when we notice that Dworkin assigns no weight what-
soever to the decision of the representative branches of government in
deciding the case. In examining the constitutionality of a law-the
state law forbidding assisted suicide, for example-Dworkin advises
that the judge examine the text of the Constitution, the semantic in-
tentions of the Framers, past practice, and precedent. If those are in-
conclusive, "thoughtful judges must then decide on their own which
conception does most credit to the nation." It does not seem to mat-
ter, one way or the other, that the legislature has passed a law. The
legislative judgment, far from being entitled to a presumption of con-
stitutionality, is formally irrelevant.

This point can be illustrated by reference to Dworkin's famous anal-
ogy to writing a chain novelA0 I have always considered this one of
Dworkin's more perceptive suggestions because, as he says, it helps us
understand that the process of judging is neither one of "total creative
freedom" nor of "mechanical textual constraint." That seems right.3 1

I like the analogy, also, because it appeals to my experience. One of
my children's favorite activities, as we sit around the campfire on
camping trips, is to tell "circle stories," the oral equivalent of chain
novels.

My question to Professor Dworkin is: Why does he assign the role
of "author" to the judge? In the context of law making subject to
constitutional judicial review, it seems more accurate to view the vari-
ous legislative, executive, and common law decision makers as the au-
thors, and to view judges as editors or referees. The judges' task, it
seems, is to ensure that that the author of each chapter conforms to
the rules of chain novel writing, not to write the books themselves.32

29. For an elaboration of this theme, see McConnell, A Moral Realist Defense,
supra note 4, at 89; McConnell, The Role of Democratic Politics, supra note 4, at 1533-
38.

30. Dworkin, Law's Empire, supra note 7, at 228-38.
31. In a different respect, the "chain novel" analogy is inapposite because, as a

work of fiction, it need not have a close relation to the facts of the world. One could
write a successful chain novel about talking animals, about life among the fairies, or
about a world without scarcity. The unfolding legal tradition, by contrast, must take
the world as it is. When legislatures or judges write chapters in the legal chain novel
that misperceive the nature of the human condition, or even of the particular situation
in which they find themselves, their chapters will lead to disaster.

32. During a colloquy, Dworkin responded to this question by stating that "[tihe
chain novel that we concentrate on when we are talking about the Constitution is the
rule book." Ronald Dworkin, Symposium, Fidelity in Constitutional Theory, Fordham
University School of Law, 81 (Sept. 1996) [hereinafter Dworkin, Symposium]. I have
never heard of a chain rule book, and can think of many good reasons why it is not a
practical suggestion. But even accepting this modification of the analogy, it is the
legislative branch that has the power in our system to make laws (i.e., to write the

1274 [Vol. 65
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matory claim that originalism is a way "of ignoring the text of the
Constitution"'7 1 is as unfounded as it is uncharitable.

Let us move, then, from Aristotle to the Constitution. I will use the
Due Process Clause as an example. Suppose that historical investiga-
tion revealed that the framers thought that any procedure that had
been used by the states for a great period of time was "due process."
In other words, assume that the purpose of the Clause was to limit the
power of the government to depart from longstanding principles of
procedural regularity. It would be an error, in a case in 1996, for the
judge to ask whether a particular procedure was thought acceptable in
1789. Dworkin is right about that. Some procedures thought accepta-
ble in 1789 have long since been abandoned, and their reinstitution
would be indefensible; other procedures unheard of in 1789 are now
an accepted part of our practice. But Dworkin claims that, having
rejected that form of originalism, the only other alternative is the
judge's own "Moral Reading"-that judges should decide what proce-
dures really are "due" according to the "correct" standard, in the
judge's independent judgment. But Dworkin has left out (not re-
futed) the possibility of interpreting the Constitution in light of the
Framers' moral reading, which we have supposed to be that proce-
dures that are long-established satisfy due process.

By the same token, suppose that the substantive aspect of due pro-
cess (more plausibly understood to be an interpretation of the Privi-
leges or Immunities Clause) was understood by the framers of the
Fourteenth Amendment to protect rights that had been protected by
most of the states for a significant period of time. In other words, the
privileges and immunities of citizens of the United States were con-
ceived against a common law backdrop, gradually evolving over time
as circumstances and public mores change. Now we have to consider
whether an action of government (for example, requiring all children
to attend public schools, prohibiting married couples from using con-
traceptives, or prohibiting doctors from assisting in the suicide of their
patients) is constitutional. Dworkin is right that we should not ask
whether these putative rights were recognized in 1866. But he is
wrong to suggest that, having rejected that alternative, the only re-
maining approach is for today's judge to decide the moral question
independently. Nothing in Dworkin's argument refutes the plausible
alternative that the judge should carry out the Framers' understand-
ing, and examine the putative right in light of longstanding practice.
Under such an approach, the right to send one's child to a private
school would surely be protected, as would the right to use contracep-
tives; but the right to take a lethal poison would not.

71. Dworkin, The Arduous Virtue, supra note 1, at 1250.
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As Dworkin demonstrates, it is unlikely that "careful statesmen"'
would tether future constitutional law to their own ideas about how
specific cases should come out. But it is equally unlikely that they
would delegate virtually unbridled authority to future courts, at the
expense of future legislators. Their experience with courts-most re-
cently, the Court that gave them Dred Scott73- was not happy. It is
more likely that statesmen immersed in the common law tradition (we
should clarify: the pre-legal realist common law tradition) would un-
derstand words such as "liberty," "due process," or "privileges or im-
munities of citizens," as requiring reference to the settled judgment of
the nation rather than the abstract theorizing of federal judges.

C. Precedent

In contrast to text and history, which Dworkin evades by a process
of excessive generalization, Dworkin inflates the proper authority of
judicial precedent. The "party of principle," he says, "argues that the
abstract constitutional rights acknowledged for one group be ex-
tended to others if no moral ground distinguishes between them."74

The Court's precedents, rather than the Constitution itself, thus be-
come the primary authoritative elements in constitutional law.

By "no moral ground," Dworkin evidently means no moral ground
that the judge agrees with. For example, Dworkin points to the lan-
guage in Planned Parenthood v. Casey,75 stating that matters "involv-
ing the most intimate and personal choices a person may make in a
lifetime ... are central to the liberty protected by the Fourteenth
Amendment,"'76 and concludes that this "conception of individual dig-
nity plainly applies to decisions about one's own death."'  On this
basis he defends recent lower court decisions creating a right to as-
sisted suicide. Of course, there are many plausible grounds for distin-
guishing the right to abort a fetus, whom some believe is not a human
person, from the killing of a weakened and susceptible human being.78

But, because Dworkin does not agree with these distinctions, he is
willing to endorse decisions that strike down the carefully considered
moral judgment of at least forty-five of the states.

The idea seems to be that precedents necessarily have a single
"principle" that can, and therefore should, be extended to like cases.
Much of Dworkin's scorn is directed at decisions, like Bowers v. Hard-
wick,79 that, he says, do not faithfully carry on the spirit of earlier

72. Id. at 1253.
73. Scott v. Sandford, 19 How. 393 (1857).
74. Dworkin, Sex, Death, supra note 6, at 44.
75. 505 U.S. 833 (1992).
76. Id at 851.
77. Dworkin, Sex, Death, supra note 6, at 46.
78. See Seth F. Kreimer, Does Pro-Choice Mean Pro-Kevorkian? An Essay on

Roe, Casey, and the Right to Die, 44 Am. U. L. Rev. 803 (1995).
79. 478 U.S. 186 (1986).
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decisions, like Griswold80 or Roe.8' This, he says, is a failure of
"integrity."

I do not think he can be serious about this, because some of his
favorite decisions were themselves breaks from longstanding prece-
dent. Indeed, the argument that precedent must always be extended
is self-contradictory, because longstanding precedent itself supports
the legitimacy of refusing to carry precedents to the broadest concep-
tion of their logic.' Sometimes precedents are extended. Sometimes,
upon reflection in light of a new case, precedents are narrowed or
reinterpreted in a different way. Sometimes precedents are overruled.
All of these ways of dealing with precedent are both common and
legitimate. All can be "principled." If always extending precedents to
broader and broader situations is the practice of the "party of princi-
ple," there has never been a principled judge, and a principled judge
would be a fool.

The quotation from Casey is therefore an inadequate reason for the
decision in the assisted suicide cases. A conscientious judge would
have to examine the passage from Casey, compare it to the constitu-
tional text and other relevant materials, think about the new context
of assisted suicide, and then determine whether it makes sense to say
that all matters involving "the most intimate and personal choices a
person may make in a lifetime" are constitutionally protected. Do we,
for example, believe that the intimate and personal decision to fry
one's brain with crack cocaine is constitutionally protected? Or that
the state has no right to interfere when a healthy twenty-two-year-old
graduate student hangs himself in a university apartment? Or that the
intimate and personal decision to sell one's body for sexual gratifica-
tion is protected? A conscientious judge, reflecting on such matters,
might well conclude that the language of Casey is simply an example
of overbroad judicial rhetoric.

Dworkin's own positions belie any strong view of precedent. He
does not hesitate to recommend that the courts overrule cases of
which he disapproves. Dworkin does not want the courts to extend
the principle of Bowers, or of Buckley v. Valeo,83 to other cases with
morally indistinguishable claims.' It is therefore hard to understand
what the "party of principle" stands for. Perhaps he means only that
judges should extend precedents they favor and narrow or overrule
precedents they think misguided. But if so, Dworkin's theory fails to
deliver on its promise to provide an objective and principled basis for

80. Griswold v. Connecticut, 381 U.S. 479 (1965).
81. Roe v. Wade, 410 U.S. 113 (1973).
82. Empirical research suggests that "[o]verwhelmingly, Supreme Court justices

are not influenced by landmark precedents with which they disagree." Jeffrey A. Se-
gal & Harold J. Spaeth, The Influence of Stare Decisis on the Votes of the United States
Supreme Court Justices, 40 Am. J. Pol. Sci. 971 (1996).

83. 424 U.S. 1 (1976).
84. See Dworkin, Freedom's Law, supra note 1, at 18.
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constitutional adjudication. In that case, precedent is no more con-
straining than history.

Whatever one's theory of precedent, I would have thought we could
all agree on one proposition: that if a judge is persuaded that the
precedent in Case A compels a particular decision in Case B, then the
judge must either decide Case B in accordance with the precedent or
overrule it (or, if the judge thinks he can distinguish the precedent,
explain the distinction). This would seem to be the minimum possible
content of "integrity" in judging. The only unprincipled course for the
judge to take is to ignore or wilfully misstate the earlier precedent,
thus allowing inconsistent lines of precedent to continue.

Curiously, for all his attention to "integrity" in some contexts,
Dworkin is willing, when it suits his purposes, to dispense with even
this basic requirement. In a recent article, s5 Dworkin painstakingly
explains that the decision in Romer v. Evans8 6 is inconsistent with the
decision the Court rendered in Bowers.87 Indeed, Dworkin states that
the combination of the result in Romer and the result in Bowers is
"ludicrous." ' The opinion for the Court in Romer, however, neither
overruled nor even attempted to distinguish Bowers. The majority did
not even mention Bowers. One would expect, therefore, that a com-
mentator committed to the principle of "integrity" in judging would
be harsh in his criticism of Romer. obviously, the Justices in Romer
made no attempt to integrate the body of law into a logical and consis-
tent whole, as Dworkin says they must. But Dworkin praises the deci-
sion. Ignoring precedent is permissible, it seems, if doing so is needed
to produce a "victory of the party of principle." But when the "party
of principle" is defined as extending precedent "if no moral ground
distinguishes between [the cases]," the whole affair, I think, collapses
into self-contradiction.

In the end, therefore, the constraint of precedent turns out to be no
less illusory than the constraints of text and history.

D. The Majoritarian Premise

For most judges, most of the time, the principal constraint on consti-
tutional authority is not text, history, or even precedent, but deference
to the decisions of representative institutions in close cases. Justice
Brandeis provided the definitive account of this practice-the pre-
sumption of constitutionality-in his concurring opinion in Ashwan-
der v. TVA. s9 The reasons for this deference are many and subtle. In
part, deference to representative bodies reflects the need for compro-

85. Dworkin, Sex, Death, supra note 6, at 50.
86. 116 S. Ct. 1620 (1996).
87. I am not convinced, but an explication of Romer is beyond the scope of this

Response.
88. Dworkin, Sex, Death, supra note 6, at 50.
89. 297 U.S. 288, 354-55 (1936).
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mise and accommodation, which is more appropriate to legislatures
than to principle-bound judges; in part it reflects the need for flexibil-
ity and experimentation in the face of uncertainty; in part it reflects
the superior institutional capability of legislatures and executives to
make the empirical assessments necessary to prudent decisionmaking;
in part it reflects the concern that a judiciary that makes "political"
judgments will be transformed and corrupted by politics; in part that
aggressive judicial review will cause the legislature's own commitment
to moral and constitutional reasoning to become impoverished; in part
it reflects a distrust of a small and hierarchical institution; and in part
it reflects a commitment to popular sovereignty.

Dworkin reductively attributes this longstanding tradition of defer-
ence to democratic decisionmaking to the "grip" of the "majoritarian
premise. '"90 And this, he says, is a misconception. We should not
value the right of the majority to make decisions. Rather, we should
value a system in which "collective decisions ... [are] made by polit-
ical institutions whose structure, composition, and practices treat all
members of the community, as individuals, with equal concern and
respect." 91 Because, for a variety of reasons, our actual system falls
short and because "The Moral Reading" will bring us closer to the
ideal of equal concern and respect, Dworkin maintains that we have
no persuasive reason to cling to the empty forms of majoritarian de-
mocracy. As he states,

When majoritarian institutions provide and respect the democratic
conditions, then the verdicts of these institutions should be accepted
by everyone for that reason. But when they do not, or when their
provision or respect is defective, there can be no objection, in the
name of democracy, to other procedures that protect and respect
them better.92

Even if this were an attractive conception of democracy, it would
fail as an argument for unconstrained judicial review, as I will explain
below. But it is not an attractive conception. Indeed, it is not democ-
racy at all. Democracy is not only government for the people, but of
and by the people as well. Under Dworkin's view, the ideal form of
government would be a benign and evenhanded trustee, who would
make all decisions in our interest, showing each of us equal concern
and respect, as a good trustee should. This vision leaves something
out: self-government, or political liberty. The right to participate in
self-government has been regarded as an essential part of liberty
throughout our history. We are not wards. But Dworkin's conception
is not only unattractive; it is also self-contradictory. Part of "equal
concern and respect" is the understanding that each citizen's ideas

90. Dworkin, Freedom's Law, supra note 1, at 18.
91. Id. at 17.
92. It.
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about justice and the public good are entitled to an equal hearing. In
a democracy of "equal concern and respect" there is no mandarin
class whose views, by virtue of station or status or position, are
thought to provide "the best answer" to questions about which we are
divided-even if they are judges or law professors. That is the moral
ground of the so-called "majoritarian premise." In the face of dis-
agreements among the citizens about issues of justice and the public
good, the only way to show equal concern and respect is to govern
democratically, subject to constraints to which the people themselves
have agreed.

Even putting aside these objections, however, Dworkin's argument
is flawed. To be sure, American working democracy falls short of the
utopian democratic ideal. So has every other form of government in
the history of the world. To insist that a democracy must be perfect in
order for the will of the people to be entitled to presumptive validity is
to allow the best to be the enemy of the good.

It would be equally logical to make the opposite argument. Dwor-
kin and his admirers, we might say, are in the "grip" of the "judicial
premise"-the assumption that judges decide cases fairly and wisely.
But in actuality, all judges fall short of the judicial ideal. Some are
biased; some are unintelligent; most have trouble transcending the in-
terests and opinions of their class. What should Dworkin say about
this? Perhaps: "when judicial institutions provide and respect the ide-
als of fair and wise decision making, then the verdicts of these institu-
tions should be accepted by everyone for that reason. But when they
do not, or when their provision or respect is defective, there can be no
objection, in the name of proper judicial authority, to other proce-
dures that protect and respect these ideals better." This sounds like a
justification for allowing legislatures to overrule courts.

Neither argument is sound. All human institutions fall short of the
ideal. All are "defective," to use Dworkin's term. But that does not
mean that our representative institutions should be disregarded any
more than it means the judiciary should be divested of its proper role.
Our representative institutions, despite their flaws, still represent the
will of the people tolerably well, and better than any alternative that
comes readily to mind. Judges do a tolerably good job of enforcing
social norms fairly and equally, treating like cases alike-better, at
least, than the alternatives. The so-called "majoritarian premise" is
not the whole story of our constitutional system, but it is an important
part, and it does not lose its legitimate place because our system fails
to satisfy a utopian set of criteria. The people's representatives have a
right to govern, so long as they do not transgress limits on their au-
thority that are fairly traceable to the constitutional precommitments
of the people themselves, as reflected directly through text and his-
tory, or indirectly through longstanding pratice and precedent.
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IV. HuMILITY

This Response has been a comment on Professor Ronald Dworkin's
recent writings, which I do not find persuasive. I have not attempted
to set forth in this brief space a full-fledged constitutional interpretive
theory of my own. It will be evident to the reader that I have a great
deal of affinity for the originalist notion that the Constitution must be
read in light of the reasons that give it authority, from which it follows
that the governing principles of the document, as understood by the
Framers and Ratifiers, remain authoritative. But it will also be evi-
dent to the reader that I do not think the "original understanding"
exhausts the resources available to the interpreter. I believe that the
constitutional text, historically understood, has reference to a slowly
evolving, common law understanding of rights, and that the people
who instituted the Constitution expected that their traditional rights
and privileges would continue to evolve-not by judicial fiat, but by
decentralized processes of legal and cultural change. It is sometimes
said that our Founders confused the ideas of natural rights and con-
ventional rights ("the rights of Englishmen," or "common law
rights"), but in this confusion there is wisdom. Abstract theories
about political matters are peculiarly susceptible to faddishness and
moral hubris. There is much to be said for allowing ideas to stand the
test of time before embedding them in constitutional law.

Whether any of these ideas about original understanding or the role
of tradition in constitutional law are correct, however, I am confident
that an essential element of responsible judging is a respect for the
opinions and judgments of others, and a willingness to suspend belief,
at least provisionally, in the correctness of one's own opinions, espe-
cially when they conflict with the decisions of others who have, no less
than judges, sworn an oath to uphold and defend the Constitution.
We have heard a lot about "principle" and "the correct standard" and
"integrity." I think we need to hear more about judicial humility.

All of the various constraints on judicial discretion can be under-
stood as means of tempering judicial arrogance by forcing judges to
confront, and take into account, the opinions of others-whether they
be the Framers of the Constitution (text and original understanding),
the representatives of the people (the presumption of constitutional-
ity), the decentralized contributors to longstanding practice (tradi-
tion), or judges in earlier cases (precedent). In hard cases, these
sources of wisdom conflict, and sometimes judges may have no choice
but to allow their own convictions and moral intuitions to guide the
selection of which course to follow. Precedent sometimes conflicts
with original understanding (consider the scope of the Commerce
Clause), longstanding practice sometimes conflicts with text (consider
the dominant executive role in foreign policy), and deference to legis-
lators may be in tension with tradition (consider modern incursions on
parental rights). This is what makes hard cases hard. But in cases
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where all of these sources of wisdom are united-where the decision
of the representatives of the people is not manifestly inconsistent with
constitutional text, original understanding, longstanding practice, or
governing precedent-it is time for judges to recognize their own falli-
bility. They should resist the siren song of "The Moral Reading,"
which is the rationalization of hubris.




