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Appellant challenges the August 2021 determination of the Board, denying release and 

imposing a 9-month hold. The instant offense involved Appellant operating a motor vehicle while 

intoxicated and without a proper driver’s license. Appellant was originally sentenced to probation 

but was resentenced to the current term of incarceration after driving under the influence of alcohol 

a second time, without a valid driver’s license or the required ignition interlock device installed in 

the vehicle. Appellant raises the following issues: 1) the Board failed to honor the presumption of 

release created by her receipt of an Earned Eligibility Certificate (“EEC”); 2) the Board improperly 

relied on Appellant’s lost opportunities while on community supervision; 3) there is no indication 

that the Board reviewed Appellant’s Transitions and Accountability Plan (“TAP”); 4) the Board 

did not properly consider all the statutory factors; 5) the Board failed to apply a future-focused risk 

assessment; 6) Appellant’s need to complete programming was through no fault of her own; 7) the 

decision was conclusory, excessive, arbitrary, and capricious. These arguments are without merit.  

 

As an initial matter, discretionary release to parole is not to be granted “merely as a reward for 

good conduct or efficient performance of duties while confined but after considering if there is a 

reasonable probability that, if such [incarcerated individual] is released, he will live and remain at 

liberty without violating the law, and that his release is not incompatible with the welfare of society 

and will not so deprecate the seriousness of his crime as to undermine respect for the law.”  Executive 

Law § 259-i(2)(c)(A) (emphasis added); accord Matter of Hamilton v. New York State Div. of 

Parole, 119 A.D.3d 1268, 990 N.Y.S.2d 714 (3d Dept. 2014).  Executive Law § 259-i(2)(c)(A) 

requires the Board to consider criteria which is relevant to the specific incarcerated individual, 

including, but not limited to, the individual’s institutional record and criminal behavior.  People ex 

rel. Herbert v. New York State Bd. of Parole, 97 A.D.2d 128, 468 N.Y.S.2d 881 (1st Dept. 1983). In 

this case, Appellant received an EEC, therefore the deprecation standard does not apply here. 

 

While consideration of these factors is mandatory, “the ultimate decision to parole a prisoner is 

discretionary.”  Matter of Silmon v. Travis, 95 N.Y.2d 470, 477, 718 N.Y.S.2d 704, 708 (2000).  

Thus, it is well settled that the weight to be accorded the requisite factors is solely within the Board’s 

discretion.  See, e.g., Matter of Delacruz v. Annucci, 122 A.D.3d 1413, 997 N.Y.S.2d 872 (4th Dept. 

2014); Matter of Hamilton, 119 A.D.3d at 1271, 990 N.Y.S.2d at 717; Matter of Garcia v. New 

York State Div. of Parole, 239 A.D.2d 235, 239, 657 N.Y.S.2d 415, 418 (1st Dept. 1997). The 

Board need not explicitly refer to each factor in its decision, nor give them equal weight.  Matter of 

Betancourt v. Stanford, 148 A.D.3d 1497, 49 N.Y.S.3d 315 (3d Dept. 2017); Matter of LeGeros 

v. New York State Bd. Of Parole, 139 A.D.3d 1068, 30 N.Y.S.3d 834 (2d Dept. 2016); Matter of 

Phillips v. Dennison, 41 A.D.3d 17, 21, 834 N.Y.S.2d 121, 124 (1st Dept. 2007).  In the absence 

of a convincing demonstration that the Board did not consider the statutory factors, it must be 

presumed that the Board fulfilled its duty.  Matter of Fuchino v. Herbert, 255 A.D.2d 914, 914, 

680 N.Y.S.2d 389, 390 (4th Dept. 1998); Matter of McLain v. New York State Div. of Parole, 204 
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A.D.2d 456, 611 N.Y.S.2d 629 (2d Dept. 1994); Matter of McKee v. New York State Bd. Of Parole, 

157 A.D.2d 944, 945, 550 N.Y.S.2d 204, 205 (3d Dept. 1990); People ex rel. Herbert, 97 A.D.2d 

128, 468 N.Y.S.2d 881. 

 

An EEC does not automatically entitle an incarcerated individual to discretionary release or 

eliminate consideration of the statutory factors including the instant offense.  Matter of Corley v. 

New York State Div. of Parole, 33 A.D.3d 1142, 1143, 822 N.Y.S.2d 817, 818 (3d Dept. 2006); 

Matter of Pearl v. New York State Div. of Parole, 25 A.D.3d 1058, 808 N.Y.S.2d 816, 817 (3d 

Dept. 2006); Matter of White v. Dennison, 29 A.D.3d 1144, 814 N.Y.S.2d 393 (3d Dept. 2006).  

Moreover, the Board is not required to give each factor equal weight.  Matter of Corley, 33 A.D.3d 

1142, 1143, 822 N.Y.S.2d 817, 818; Matter of Pearl, 25 A.D.3d 1058, 808 N.Y.S.2d 816, 817.  

The Board may deny release to parole on a finding that there is a reasonable probability that, if 

such incarcerated individual is released, the individual will not live and remain at liberty without 

violating the law and that his release is not compatible with the welfare of society.  Correction 

Law § 805; Matter of Heitman v. New York State Bd. of Parole, 214 A.D.2d 673, 625 N.Y.S.2d 

264 (2d Dept. 1995); Matter of Salcedo v. Ross, 183 A.D.2d 771, 771, 583 N.Y.S.2d 502, 503 (2d 

Dept. 1992); Matter of Walker v. Russi, 176 A.D.2d 1185, 576 N.Y.S.2d 51 (3d Dept. 1991), 

appeal dismissed, 79 N.Y.2d 89 7, 581 N.Y.S.2d 660 (1992). 

 

The record as a whole, including the interview transcript, reflects that the Board considered the 

appropriate factors, including: the instant offense of two counts of Driving While Intoxicated – 

Alcohol/Drugs Third Offense and Aggravated Unlicensed Operation of a Motor Vehicle in the 

first degree; Appellant’s criminal history consisting of several other driving convictions dating 

back to approximately 2003 and lost opportunities while on community supervision; Appellant’s 

institutional efforts including receipt of an EEC, a clean disciplinary record, and need to complete 

rehabilitative programming; and release plans to live with her fiancée. The Board also had before 

it and considered, among other things, the case plan, the COMPAS instrument, the sentencing 

minutes, and letters of support. 

 

After considering all required factors, the Board acted within its discretion in determining release 

would not satisfy the standards provided for by Executive Law § 259-i(2)(c)(A). In reaching its 

conclusion, the Board permissibly relied on the instant offense, Appellant’s criminal history 

including prior driving convictions and past failures on community supervision, and Appellant’s 

need to complete rehabilitative programming. See Matter of Jones v. New York State Dep’t of Corr. 

& Cmty. Supervision, 151 A.D.3d 1622, 57 N.Y.S.3d 265 (4th Dept. 2017); Matter of Kenefick v. 

Sticht, 139 A.D.3d 1380, 31 N.Y.S.3d 367 (4th Dept. 2016); Matter of Byas v. Fischer, 120 A.D.3d 

1586-87, 1586, 992 N.Y.S.2d 813, 814 (4th Dept. 2014); Matter of Jones v. N.Y. State Bd. of 

Parole, 175 A.D.3d 1652, 1652, 108 N.Y.S.3d 505, 506 (3rd Dept. 2019). The Board also cited the 
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COMPAS instrument’s elevated scores for abscond risk and reentry substance abuse. See Matter 

of Espinal v. New York Bd. of Parole, 172 A.D.3d 1816, 100 N.Y.S.3d 777 (3d Dept. 2019). The 

Board went on to encourage Appellant to develop a release plan and to continue obtaining letters of 

assurance from community programs. See, e.g., Matter of Delrosario v. Stanford, 140 A.D.3d 1515, 

34 N.Y.S.3d 696 (3d Dept. 2016). The Board acted within its discretion in determining these 

considerations rebutted any presumption created by the EEC and rendered discretionary release 

inappropriate at this time.  See generally Matter of Neal v. Stanford, 131 A.D.3d 1320, 16 N.Y.S.3d 

342 (3d Dept. 2015).   

 

There is no merit to Appellant’s contention that the Board improperly relied on her lost 

opportunities while on community supervision. The Board may place greater emphasis on the 

incarcerated individual’s criminal record including prior failures while under community 

supervision.  See, e.g., Matter of Bello v. Bd. of Parole, 149 A.D.3d 1458, 53 N.Y.S.3d 715 (3d 

Dept. 2017); Matter of Davis v. Evans, 105 A.D.3d 1305, 963 N.Y.S.2d 485 (3d Dept. 2013); People 

ex rel. Yates v. Walters, 111 A.D.2d 839, 839, 490 N.Y.S.2d 573, 575 (2d Dept. 1985); People ex 

rel. Herbert v. New York State Bd. of Parole, 97 A.D.2d 128, 468 N.Y.S.2d 881, 884 (1st Dept. 1983). 

 

As for the TAP, the name of the Transitional Accountability Plan was changed to “Offender 

Case Plan.”  The existing regulations already refer to and require consideration of the “case plan.”  

9 N.Y.C.R.R. § 8002.2(b).  Accordingly, no further regulation is required.  An Offender Case Plan 

was prepared for Appellant and made available to the Board at the time of the interview. The Board 

explicitly discussed the goals listed on Appellant’s case plan during the interview. (Tr. at 11.) 

 

Inasmuch as Appellant contends the Board failed to consider requisite factors, there is a 

presumption of honesty and integrity that attaches to Judges and administrative fact-finders.  See 

People ex rel. Carlo v. Bednosky, 294 A.D.2d 382, 383, 741 N.Y.S.2d 703 (2d Dept. 2002); People 

ex. rel. Johnson v. New York State Bd. of Parole, 180 A.D.2d 914, 916, 580 N.Y.S.2d 957, 959 (3d 

Dept. 1992).  The Board is presumed to follow its statutory commands and internal policies in 

fulfilling its obligations.  See Garner v. Jones, 529 U.S. 244, 256, 120 S. Ct. 1362, 1371 (2000).   

 

Appellant’s contention that the Board failed to apply a future-focused risk assessment is without 

merit. The 2011 amendments require procedures incorporating risk and needs principles to “assist” 

the Board in making parole release decisions.  Executive Law § 259–c(4).  The Board satisfies this 

requirement in part by using the COMPAS instrument.  Matter of Montane v. Evans, 116 A.D.3d 

197, 202, 981 N.Y.S.2d 866, 870 (3d Dept. 2014); see also Matter of Hawthorne v. Stanford, 135 

A.D.3d 1036, 1042, 22 N.Y.S.3d 640, 645 (3d Dept. 2016); Matter of LeGeros v. New York State 

Bd. of Parole, 139 A.D.3d 1068, 30 N.Y.S.3d 834 (2d Dept. 2016); Matter of Robles v. Fischer, 

117 A.D.3d 1558, 1559, 985 N.Y.S.2d 386, 387 (4th Dept. 2014).  This is encompassed in the 
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Board’s regulations.  9 N.Y.C.R.R. § 8002.2(a).   However, the COMPAS is not predictive and 

was never intended to be the sole indicator of risk and needs as the Board gets risk and needs 

information from a variety of sources, including the statutory factors and the interview.  Notably, 

the 2011 amendments did not eliminate the requirement that the Board conduct a case-by-case 

review of each incarcerated individual by considering the statutory factors including the instant 

offense.  The amendments also did not change the three substantive standards that the Board is 

required to apply when deciding whether to grant parole.  Executive Law § 259-i(2)(c)(A).  Thus, 

the COMPAS cannot mandate a particular result.  Matter of King v. Stanford, 137 A.D.3d 1396, 26 

N.Y.S.3d 815 (3d Dept. 2016).  Rather, the COMPAS is an additional consideration that the Board 

must weigh along with the statutory factors for the purposes of deciding whether the three 

standards are satisfied.  See Matter of Rivera v. N.Y. State Div. of Parole, 119 A.D.3d 1107, 1108, 

990 N.Y.S.2d 295 (3d Dept. 2014); accord Matter of Dawes v. Annucci, 122 A.D.3d 1059, 994 

N.Y.S.2d 747 (3d Dept. 2014); see also Matter of Gonzalvo v. Stanford, 153 A.D.3d 1021, 56 

N.Y.S.3d 896 (3d Dept. 2017).  That is exactly what occurred here.   

 

Contrary to Appellant’s suggestion, the Board may consider an incarcerated individual’s need 

to complete rehabilitative programming even where a delay in commencement is through no fault 

of the individual.  See Matter of Barrett v. New York State Div. of Parole, 242 A.D.2d 763, 661 

N.Y.S.2d 857 (3d Dept. 1997).   

 

The Board’s decision satisfied the criteria set out in Executive Law § 259-i(2)(a) and 9 

N.Y.C.R.R. § 8002.3(b), as it was sufficiently detailed to inform the incarcerated individual of the 

reasons for the denial of parole.  Matter of Applegate v. New York State Bd. of Parole, 164 A.D.3d 

996, 997, 82 N.Y.S.3d 240 (3d Dept. 2018); Matter of Kozlowski v. New York State Bd. of Parole, 

108 A.D.3d 435, 968 N.Y.S.2d 87 (1st Dept. 2013); Matter of Little v. Travis, 15 A.D.3d 698, 788 

N.Y.S.2d 628 (3d Dept. 2005); Matter of Davis v. Travis, 292 A.D.2d 742, 739 N.Y.S.2d 300 (3d 

Dept. 2002); People ex rel. Herbert v. New York State Bd. of Parole, 97 A.D.2d 128, 468 N.Y.S.2d 

881 (1st Dept. 1983).  The Board addressed many of the factors and principles considered in 

individualized terms and explained those that ultimately weighed most heavily in its deliberations. 

 

Appellant has failed to demonstrate that a hold of 9 months for discretionary release was 

excessive or improper. It is within the Board’s discretion and authority to hold an inmate for up to 

24 months, pursuant to Executive Law § 259-i(2)(a) and 9 N.Y.C.R.R. § 8002.3(b).  Matter of 

Tatta v. State of N.Y., Div. of Parole, 290 A.D.2d 907, 737 N.Y.S.2d 163 (3d Dept. 2002), lv. denied, 

98 N.Y.2d 604, 746 N.Y.S.2d 278 (2002); see also Matter of Campbell v. Evans, 106 A.D.3d 1363, 

965 N.Y.S.2d 672 (3d Dept. 2013).   
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In conclusion, Appellant has failed to demonstrate the Board’s decision was not made in 

accordance with the pertinent statutory requirements or was irrational “bordering on impropriety.”  

Matter of Silmon, 95 N.Y.2d 470, 476, 718 N.Y.S.2d 704 (2000) (quoting Matter of Russo v. New 

York State Bd. of Parole, 50 N.Y.2d 69, 427 N.Y.S.2d 982 (1980)). 

 

Recommendation:  Affirm. 
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