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CONFLICTS BETWEEN ATTORNEYS AND SOCIAL
WORKERS REPRESENTING CHILDREN IN
DELINQUENCY PROCEEDINGS

Lisa A. Stanger*

INTRODUCTION

Andrew is a twelve-year-old boy accused of petit larceny,! his first
juvenile delinquency? offense. Barbara, the attorney from the legal
services agency® assigned to represent Andrew at trial, believes there
is a strong possibility that Andrew will lose at trial. If Andrew loses at
trial, he will be adjudicated a delinquent® and a dispositional hearing®

* Before attending law school the author obtained a Masters in Social Work and
worked as a social worker for the Juvenile Rights Division of The Legal Aid Society
of New York. The author would like to thank Professors Bruce Green and Ann Moy-
nihan of Fordham University School of Law as well as numerous social work profes-
sors from the Fordham School of Social Work for their insights and comments.

1. Petit larceny is defined as: theft of things or 6goods whose value is less than a
statutory set amount. Black’s Law Dictionary 882 (6th ed. 1990).

2. All states have laws that define juvenile delinquency. Although the wording
of the statutes vary from state to state, generally a child is considered a delinquent if
she acts in a way that violates laws or ordinances. Louis B. Wies, A Guide to Juvenile
Court 3 (1977); see, e.g., Ala. Code § 12-15-1(8) (1993) (defining juvenile delin-
quency); Cal. Welf. & Inst. Code § 602 (West 1984) (same); Ky. Rev. Stat. Ann.
§ 600.020(37) (Michie/Bobbs-Merrill 1990 & Supp. 1994) (same); Mass. Gen. Laws
Ann. ch. 119, § 52 (1993) (same); N.Y. Fam. Ct. Act § 301.2(1) (McKinney 1983)
(same); Tex. Fam. Code Ann. § 51.03(a) (West 1994) (same). For the maximum age
for juvenile court jurisdiction, see Samuel M. Davis, Rights of Juveniles, § 6.3 (1995).
See Paul Piersma et al., Law and Tactics in Juvenile Cases 281-82 (3d ed. 1977); infra
note 42.

3. Usually the court will appoint an attorney to represent the child and only in
rare cases will a child’s family retain a private attomney. See Barry C. Feld, Criminal
Law: The Right to Counsel in Juvenile Court: An Empirical Study of when Lawyers
Appear and the Difference They Make, 79 J. Crim. L. & Criminology 1185, 1210
(1989); Gloria Sunderman, Taxpayer Bill Higher for Public Defenders Court-Ap-
pointed Attorneys, Omaha World Herald, Sept. 13, 1996, at 1; see, e.g., D.C. Code
Ann. § 16-2304(2) (1989) (providing for counsel in juvenile delinquency trials); Ga.
Code Ann. § 15-11-30(b) (Michie 1994) (same); N.D. Cent. Code § 27-20-26(1) (1991
& Supp. 1995) (same); 42 Pa. Cons. Stat. Ann. § 6337 (1982) (same); Tex. Fam. Code
Ann. § 51.10(a)-(b) (West 1996) (same); Va. Code Ann. §§ 16.1-266, 16.1-268 (Michie
1996) (same).

4. See supra note 2 (defining juvenile delinquency). A child will be adjudicated a
delinquent if the court finds that the allegations in the petition (the paper charging
the delinquency offense) are supported by the evidence beyond a reasonable doubt.
If the court does not so find, the petition is dismissed. See generally Institute of Judi-
cial Administration, American Bar Association, Juvenile Justice Standards, Standards
Relating to Adjudication (1980) [hereinafter IJA-Adjudication] (discussing process of
adjudication); infra notes 19 & 24 and accompanying text (defining petition and adju-
dicatory hearing).

5. The dispositional hearing is similar to sentencing in an adult criminal trial.
After the child has been adjudicated a delinquent, a dispositional hearing is held to
decide whether the case should be dismissed, the child should be placed on probation,
or the child should be placed in an out-of-home placement. Randy Hertz et al., Trial
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will be held, possibly resulting in Andrew being placed out-of-home.5
Andrew, however, wants to remain at home.

After some investigation into the case, Barbara realizes that it will
be difficult at the dispositional hearing to convince the judge that An-
drew should remain at home rather than be placed in a more restric-
tive setting. Andrew’s mother does not want him at home because she
feels she “cannot handle him.” Andrew’s mother claims that Andrew
stays out past his curfew with the same children with whom he was
arrested, does not attend school regularly, and fights constantly with
his siblings and her. Additionally, Andrew’s mother claims that he
smokes marihuana.

Because of the potential difficulty in achieving Andrew’s goal of
remaining at home, Barbara feels that she needs the assistance of a
social worker to help achieve Andrew’s goals. Barbara refers the case
to Carol, a social worker employed by the legal agency with which
Barbara is associated. Barbara asks Carol to convince the mother to
allow Andrew to remain at home after the trial. In addition, Barbara
asks Carol to find a program in the community that will counsel An-
drew and provide him with “productive” after-school activities. Be-
cause the trial is months away and the dispositional hearing will
probably occur at least a month after trial, Andrew still has time to
develop a positive track record with a community-based program and
thus encourage the judge to allow him to remain at home. Finally,
Barbara informs Carol that should Andrew cooperate with the pro-
gram, Carol will be expected to testify’ at the dispositional hearing
about whether Andrew should remain in the community or be placed
in a more restrictive setting.

Carol, however, is reluctant to take the steps suggested by Barbara
because she believes that it is not appropriate for Andrew to remain
at home. This opinion is based on the fact that: (1) Andrew’s mother
resists his staying at home; (2) if Andrew remains in the community,
it is likely that he will continue to associate with the children with
whom he was arrested; and (3) Carol believes that the structure and
discipline provided by an out-of-home placement may have the neces-
sary positive effect on Andrew’s behavior. Carol, acting according to
what she in her professional opinion believes to be in Andrew’s “best
interests,” tells Andrew’s mother that she agrees with her that An-
drew should not remain in the home. Additionally, Carol contacts

Manual for Defense Attorneys in Juvenile Court §§ 2.01(g), 38 (1991); see infra notes
31-34 and accompanying text (discussing the dispositional hearing).

6. See infra notes 31-34 and accompanying text (discussing out-of-home place-
ments and dispositional alternatives).

7. A social worker’s assistance in such a situation may not always include testi-
mony. See infra part IIL.B (describing the different ways in which a social worker may
assist an attorney).
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various out-of-home placements that may be appropriate for Andrew,
so that she can present them to the court for consideration.

As discussed previously, Carol is employed by the legal services
agency assigned to represent Andrew. The obligation of the legal
services agency is to zealously advocate Andrew’s wishes—to find the
least restrictive placement. Carol, by not advocating Andrew’s
wishes, has undermined the zealous advocacy to which he is entitled.®

What should a social worker do when she is asked to present to the
court recommendations for the client, and when such recommenda-
tions may conflict with what the social worker thinks is best for the
child?

The above hypothetical demonstrates the potential ethical conflicts
that may arise when social workers who are employed by legal agen-
cies assist lawyers in representing children in delinquency proceed-
ings. Lawyers’ and social workers’ ethoses and roles often differ and
conflict in such settings. The attorney representing a child client in a
delinquency proceeding must zealously advocate the child’s interests.’
Social workers, though not bound by the same types of formal rules of

8. See infra part II (describing the attorney’s ethical mandate to represent zeal-
ously the child clients wishes).

9. An attorney owes his client the duty to advocate the client’s cause. Strickland
v. Washington, 466 U.S. 668, 688 (1984). The ethical rules mandating the attorney’s
zealous advocacy include ABA Model Code of Professional Responsibility EC 7-1
(1981) [hereinafter Model Code] (duty to represent client zealous} gand Model Rules
of Professional Conduct Rule 1.3 cmt. (1994) (lawyer should act “with commitment
and dedication to the interests of the client and with zeal in advocacy on the client’s
behalf”) [hereinafter Model Rules]. The ethical rules directing an attorney to act ac-
cording to her client’s goals include Model Code EC 7-7, which gives decision making
power to the client and Model Rule 1.2(a) in which an attorney is bound to abide by
the client’s decisions. These constitutional and ethical rules apply to juvenile repre-
sentation as well. See In re Gault, 387 U.S. 1, 36 (1967) (discussing an attorney’s role
in a delinquency proceeding); IJA-Adjudication, supra note 4; Institute of Judicial
Administration, American Bar Association, Juvenile Justice Standards, Standards Re-
lating to Counsel for Private Parties, at 79-80 (1980) (child client determines interests)
[hereinafter IJA-Counsel for Private Parties]; Nat'l Advisory Comm. on Criminal Jus-
tice Standards and Goals, Juvenile Justice and Delinquency Prevention, standards
16.3, 16.5 (1976) [hereinafter Nat’l Advisory Comm.).

The role of an attorney in a delinquency proceeding differs from that in abuse/
neglect, custody, or termination of parental rights proceedings; in the latter three the
attorney may have the role of a traditional advocate or guardian ad litem. Some com-
mentators argue that in abuse/neglect, custody, or termination of parental rights pro-
ceedings, the attorneyy should advocate for the child's “best interests™ if the child is
under a certain age. See generally Samuel M. Davis, The Role of the Attorney in Child
Advocacy, 32 U. Louisville J. Fam. L. 817, 825-829 (1994) (discussing the different
roles assumed by attorneys for children, ranging from supporter of “best interests,” to
zealous advocate, to investigator); Martin Guggenheim, The Right To Be Represented
but Not Heard: Reflections on Legal Representation for Children, 59 N.Y.U. L. Rev.
76 (1984) [hereinafter Guggenheim, The Right To Be Represented} (same); Angela D.
Lurie, Representing the Child-Client: Kids Are People Too, 11 N.Y.L. Sch. J. Hum.
Rts. 205, 207-211 (1993) (same); infra part IL.B (discussing an attorney’s role in repre-
senting children in delinquency proceedings).
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ethics as lawyers,'® often employ a “best interests” model, which re-
quires social workers to act according to what, in their judgment, is
best for the child, the family, and the community.!

As demonstrated by Carol’s dilemma, the “best interests” model
can conflict with the attorney’s role as a zealous advocate, as well as
with the goals of the legal agency that employs the social worker. The
National Association of Social Workers Code of Ethics (“NASW
Code”) does not prescribe what role a social worker should assume in
such a situation.’? Additionally, the NASW Code does not address
whether in a host agency, such as a legal agency, a social worker is
required to adhere to the ethical mandates governing the host agency,
such as the lawyer’s Model Code and Model Rules.

Notwithstanding these potential conflicts, social workers occupy a
critical role in delinquency proceedings.’® Thus, legal agencies must
provide a structure that fosters cooperation between attorneys and so-
cial workers in the representation of children in delinquency
proceedings.

This Note explores the conflicts that can arise when attorneys and
social workers act together in the representation of children in delin-
quency proceedings. Part I explains the delinquency proceeding pro-
cess and discusses the necessity of involving social workers in juvenile
courts. Part II examines the attorney’s ethical responsibility to advo-
cate zealously a child client’s wishes. Part III discusses social workers’
education and training as well as the tasks an attorney may need a
social worker to perform in a delinquency proceeding. It also analyzes
a social worker’s obligations in assisting attorneys representing chil-
dren in delinquency proceedings. It also describes two models that a
social worker employed in a legal setting might utilize—the “pure ad-
vocate” model and the “best interests” model. Part IV considers the
ethical conflicts that can arise when members of the two professions
work together in representing children.

Part V argues that a social worker, in such a setting, must adopt the
“pure advocate” model. It proposes a framework in which social
workers and attorneys can successfully work together in representing
children in delinquency proceedings. This Note concludes that be-
cause the adversarial system used in juvenile adjudication procedures
demands zealous advocacy, social workers must acknowledge this re-
ality and accept a more restricted role of social work services in delin-
quency proceedings.

10. See infra parts III.A, III.C (discussing the Code of Ethics governing social
workers’ behavior).

11. See infra part III.C.1 (discussing the “best interests” model).

12. See infra parts IIL.A, III.C (discussing the National Association of Social
Workers Code of Ethics as well as the different possible roles a social worker may

assume).
13. See infra part 1.B (discussing the necessity of utilizing social workers in delin-

quency proceedings).
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I. JuveNILE DELINQUENCY PROCEEDINGS

In the Introduction, this Note illustrated a hypothetical delinquency
case. This part describes the juvenile delinquency process that An-
drew, the child in the hypothetical, would face. It then discusses the
integral role that social workers serve in assisting attorneys to repre-
sent juveniles in delinquency proceedings.

A. The Juvenile Court Process from Arrest to Disposition

Juvenile delinquency proceedings differ in form and substance from
adult criminal trials. In contrast to adult proceedings, delinquency
proceedings are viewed “as rehabilitative, rather than punitive, in na-
ture.”’* To emphasize that the criminal justice system does not treat a
delinquency offense as a crime, the majority of juvenile courts utilize
terms that are unique to delinquency cases.!®

Other aspects of delinquency proceedings, however, closely resem-
ble the criminal procedures that apply to adult criminal defendants.!$
For example, the standards for arresting a child generally parallel the
standards for arresting an adult.'” After arrest, the police usually
transport the child to a police station.!® The child is arraigned shortly
thereafter, with the court advising the child of the charges in the peti-

14. State v. Jones, 418 S.W.2d 769, 770 (Tenn. 1966) (stating that purpose behind
juvenile statutes is for state to reform and educate juveniles, not try them for criminal
offenses); Guggenheim, The Right To Be Represented, supra note 9, at 87; see also
Piersma et al,, supra note 2, at 345 (stating that the purpose of juvenile court is to
provide assistance, rather than punishment for the child).

15. Hertz et al., supra note 5, § 2.02; see, e.g., LJA-Adjudication, supra note 4,
§§ 1.1, 2.4-2.6 (discussing terminology used in delinquency proceedings). For exam-
ple, the paper charging an offense is termed a “petition” rather than an indictment.
This document does not actually charge the youth with committing a “crime,” but
“alleges” that the child committed an act or set of acts which if committed by an adult
would constitute a crime. Hertz et al., supra note 5, § 2.02. Additionally, the accused
is called a "respondent” rather than a “defendant”; “guilty pleas” are termed “admis-
sions™; “sentencing” is termed “disposition”; and the term of incarceration to which
the child is sentenced is either “placement” or “commitment.” /d.

16. Davis, supra note 2, §§ 1.3, 5.1.

17. Hertz et al., supra note 5, § 3.03. For juveniles, the arrest is usually termed
“taking the child into custody.” Id. The arrest is either pursuant to an arrest warrant
issued by a judge or magistrate based on an affidavit establishing reasonable cause, or,
if without a warrant, based on the officer’s determination that she has reasonable
cause. Id.; see Institute of Judicial Administration, American Bar Association, Juve-
nile Justice Standards, Interim Status §§ 2.2-2.3 (1980) [hereinafter IJA-Interim Sta-
tus]; Davis, supra note 2, § 3.4; Piersma et al., supra note 2, at 61-63.

18. Hertz et al., supra note 5, § 3.04; see MLA. Bortner, Inside a Juvenile Court, 39-
44 (1982); Davis, supra note 2, § 3.1; Piersma et al., supra note 2, at 66-67.
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tion.’® At the arraignment, the child enters a plea of “guilty” or “not
guilty.”?0

The constitutional right to counsel attaches in juvenile court, either
after the child is taken into custody,?! or after the filing of the peti-
tion.”? At this stage, the court generally appoints an attorney to rep-
resent the child.??

The trial, sometimes referred to as an adjudicatory hearing, is usu-
ally held a few months after arraignment.?* If the court makes a find-
ing of juvenile delinquency at trial, it then schedules a dispositional
hearing.?’

19. A petition is similar to the prosecutor’s issuance of a complaint or a grand
jury’s indictment in an adult criminal case. Feld, supra note 3, at 1210; see A National
Bench Book for Juvenile Court Rule 3.00-3.02 (The Honorable Lindsay G. Arthur ed.
1979); Bortner, supra note 18, at 40; Wies, supra note 2, at 5.

20. In jurisdictions following juvenile court vocabulary, entering a plea of guilty or
not guilty is termed an “admission” or a “denial,” respectively. Hertz et al., supra note
5, §4.13; DA-Adjudication, supra note 4, §§ 2.4-2.6. Counsel rarely advises the child
to plead guilty at arraignment. Generally, guilty pleas are advised only when counsel
has represented the child prior to arraignment and has investigated the case and con-
ferred at length with the child. Hertz et al., supra note 5, § 4.13.

21. See Institute of Judicial Administration, American Bar Association, Juvenile
Justice Standards, Standards relating to Pretrial Court Proceedings § 5.1 (1980); Feld,
supra note 3, at 1210; see also Davis, supra note 2, §§ 3.11(b)-3.12, 5.2; Piersma et al,,
supra note 2, at 45.

22. Feld, supra note 3, at 1210.

23. Id

24. See Davis, supra note 2, § 5.1. The trial is conducted with the child present,
Hertz et al., supra note 5, § 27.01, and is usually presided over and decided by a judge.
Id. § 27.04. Some states, however, allow for a jury trial. Id.; see, e.g., Mass. Gen. Laws
Ann. ch. 119, § 55A (1993) (allowing for a jury trial); Mich. Comp. Laws Ann.
§ 712A.17 (West 1993) (same); Wis. Stat. Ann. § 48.31(2) (West 1987) (same). But see
McKeiver v. Pennsylvania, 403 U.S. 528, 545 (1971) (deciding that jury trials are not
fundamental to the juvenile court system); Ala. Code § 12-15-65(a) (1986) (not pro-
viding for a jury trial in juvenile cases); La. Children’s Code Ann. arts. 664, 882 (West
1995) (same); N.J. Stat. Ann. § 2A:4A-40 (West 1987) (same); Ohio Rev. Code Ann.
§ 2151.35(A) (1994) (same). See generally Korine L. Larsen, Comment, With Liberty
and Juvenile Justice for All: Extending the Right to a Jury Trial to the Juvenile Courts,
20 Wm. Mitchell L. Rev. 835, 848-73 (1994) (discussing the right to a jury trial in
juvenile court).

Most states conduct the trial in accordance with the same rules of evidence used in
adult criminal trials. Hertz et al., supra note 5, § 30.01; see, e.g., Haw. Rev. Stat. § 571-
41(c) (1993) (discussing the rules of evidence used in a juvenile delinquency trial); Ill.
Comp. Stat. Ann. ch. 705, § 405/5-18 (West 1992) (sameg; Iowa Code Ann. § 232.96(3)
(West 1994) (same).

A “finding” of delinquency is made after showing, with proof beyond a reasonable
doubt, that the child committed the crimes alleged in the petition. Hertz et al., supra
note 5, § 35.03; see In re Winship, 397 U.S. 358, 366 (1970) (holding that juvenile
adjudications require proof beyond a reasonable doubt); 1IJA-Adjudication, supra
note 4, § 4.2; Davis, supra note 2, § 5.1; see, e.g., Cal. Welf. & Inst. Code § 701 (West
1984) (requiring proof beyond a reasonable doubt); Md. Code Ann., Cts. & Jud. Proc.
§ 3-819(b) (1995) (same); Tenn. Code Ann. § 37-1-129(2)(b) (1991) (same).

25. Hertz et al., supra note 5, § 37.01. At this time the court also orders the proba-
tion department to investigate the child’s background and prepare a report concern-
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The dispositional hearing allows the court to determine whether the
child can be rehabilitated adequately in the community, or whether an
out-of-home placement is warranted.?® The dispositional hearing in
juvenile delinquency proceedings replaces sentencing in adult criminal
cases,?” but differs substantially from its adult counterpart.?® Whereas
adult sentencing seeks to identify the most appropriate punishment
for the crime committed, the goal of the juvenile dispositional hearing
is to determine the alternatives most likely to result in the child’s re-
habilitation.?® Thus, the disposition focuses on the needs of the
child.3°

Most jurisdictions do not impose upon judges specific sentencing
requirements following an adjudication of delinquency.® The juvenile
court judge’s®? sentencing discretion is broad and ranges from dismis-
sal of the matter to incarceration.3® A judge usually will not base a

ing the department’s recommendation for disposition. Id. § 38.04; see Piersma et al,,
supra note 2, at 353.

26. NY. Fam. Ct. Act § 301.2(7) (McKinney 1995); 42 Pa. Cons. Stat. Ann.
§ 6352(a) (1996); Tenn. Code Ann. §§ 37-1-130, 37-1-131, 37-1-101 (1991); see Piersma
et al., supra note 2, at 367; infra note 33 (listing dispositional altematives).

27. Jack E. Bynum & William E. Thompson, Juvenile Delinquency: A Sociologi-
cal Approach 370-72 (3d ed. 1996); Gregory D. Smith & Sherry L.H. Thomas, Ethical
Considerations in Juvenile Court, 2 Ky. Children’s Rts. J., 24, 25 (1992); see, e.g., N.Y.
Fam. Ct. Act § 350.3, Notes of Decision Index (McKinney 1995) (stating that disposi-
tional hearing in juvenile cases replaces sentencing in adult criminal cases).

28. Hertz et al., supra note 5, § 38.01; see also John N. Kane Jr., Note, Disposi-
tional Authority and Decision Making in New York’s Juvenile Justice System: Discre-
tion at Risk, 45 Syracuse L. Rev. 925, 94145 (1994) (discussing the dispositional
process in New York State).

29. Hertz et al., supra note 5, § 38.01-.02.

30. Id.; see Kane, supra note 28, at 949-50; supra note 14 and accompanying text.

31. Hertz et al, supra note 5, § 38.03(b); Kane, supra note 28, at 958; Institute of
Judicial Administration, American Bar Association, Juvenile Justice Standards, Dis-
positions, § 1.2F (1980) [hereinafter LJA-Dispositions}; Institute of Judicial Adminis-
tration, American Bar Association, Juvenile Justice Standards, Dispositional
Procedures, § 1.1 (1980); National Juvenile Law Center, Legislative Resource Manual
for Implementation of the Juvenile Justice and Delinquency Prevention Act, 20-21
(1979) [hereinafter Legislative Manual].

32. Bortner, supra note 18, at 23-24 (describing juvenile court judges); The Juve-
nile Justice System, 133-59 (Malcom W. Klein ed., 1976) (same).

33. See Bortner, supra note 18, at 58-62; Davis, supra note 2, § 6.03; Hertz et al.,
supra note 5, § 38.03{c); ITA-Dispositions, supra note 31, § 2.1 (describing least re-
strictive dispositional alternatives), §§ 3.1-3.3 (describing dispositional alternatives);
see also, Ill. Rev. Stat. ch. 37 para. 805-23 (1990) (same); N.M. Stat. Ann. § 32A-2-20
(Michie 1996) (same); N.Y. Fam. Ct. Act § 756 (McKinney 1983) (same). The least
restrictive dispositional alternatives are: dismissal of the case; adjournment in con-
templation of dismissal, also called diversion or probation without verdict, upon
which sentencing is delayed for a specified period of time, often six months to one
year, after which the case is dismissed if the child has complied with any court-or-
dered conditions and has not been rearrested; restitution (paying compensation to the
victim); and a suspended judgment (also known as conditional discharge) which in-
volves a period of suspended judgment during which time the child is expected to
follow any conditions of the judgment. Hertz et al, supra note 5, § 38.03(c). Sus-
pended judgment differs from probation in that the child is not under the supervision
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placement sentence solely on the fact that the child violated the law,
but instead will order placement only if there is a showing that the
child both committed the crime and requires treatment in a secure
facility.®

Though the child’s attorney should zealously advocate the child’s
wishes,> there is a paternalistic factor to juvenile court proceedings.3¢
The purpose of the dispositional hearing is rehabilitation,?” therefore,
the court is particularly concerned with the causes that led to the de-
linquency as well as the effects of proposed dispositions. Because re-
habilitation is the central objective in these proceedings, the expertise
of social workers is necessary in juvenile proceedings to ensure an ap-
propriate disposition of the child.

of a probation officer, and from adjournment in contemplation of dismissal because
the final order adjudicating the child a delinquent still remains intact at the comple-
tion of the suspended judgment period. /d. The most common disposition is proba-
tion. The typical probation period lasts for one or two years. Id. Typical probation
orders usually include a requirement of monthly meetings with a probation officer,
and a requirement that the child remain crime-free, attend school regularly, and re-
frain from drug and alcohol use. Id.

More restrictive dispositions that require out-of-home placement include removal
of the child from home for placement in a community-based group home and indeter-
minate placement in a private residential facility which places the child out of home in
a private, rather than state-run facility. Id. Private facilities usually have better re-
sources than their state counterparts and are less restrictive. Id.

The most restrictive dispositional orders are: indeterminate placement in a state-
run non-secure or minimum security juvenile facility, indeterminate placement in a
state-run secure or maximum security juvenile facility, and determinate placement in
a state-run juvenile facility which may be ordered for serious felonies or repeat of-
fenders, and usually results in maximum security confinement for at least a portion of
the sentence. Id. Indeterminate placements usually leave the time of release to the
discretion of administrators. Id.

34, Hertz et al., supra note 5, § 38.03(a); see IJA-Dispositions, supra note 31,
§§ 2.1-2.2 (discussing the presumption of least restrictive alternative); Legislative
Manual, supra note 31, at 19 (stating that care and treatment of juveniles must be
provided in the least restrictive setting possible); see also Flynn McRoberts & Andrew
Gottesman, State May Get Tougher on Young, Chi. Trib., Oct. 18, 1994, at 1 (predict-
ing harsher treatment for juveniles in the future).

35. See supra note 9; infra part ILB.

36. See Schall v. Martin, 467 U.S. 253, 265 (1984) (“[Children] are assumed to be
subject to the control of their parents, and if parental control falters, the State must
play its part as parens patriae”(citations omitted)); Joseph Goldstein et al., Before the
Best Interests of the Child 122 (1979) (“[c]hildren are by definition persons in need of
adult caretakers who determine what is best for them™); supra note 14 and accompa-
nying text; Martin Guggenheim, A Paradigm for Determining the Role of Counsel for
Children, 64 Fordham L. Rev 1399, 1407 (1996) [hereinafter Guggenheim, Determin-
ing the Role of Counsel for Children] (discussing how the law treats children
differently).

37. See supra notes 29-30 and accompanying text.
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a place of employment in which social work traditions must be
subordinated to legal ethics.2??

When acting as a “pure advocate” the social worker is not simply an
agent of the attorney: she is an essential and complementary part of a
multi-disciplinary team. Advocacy is an important part of social work
tradition.?® It promotes client self-determination and empowerment
and continues to be an integral part of social work teachings, ethics,
and tradition.* Accordingly, it is the appropriate model for the so-
cial worker to adopt in this context.

2. The NASW Code and the “Pure Advocate” Model

The NASW Code does not 5prevent social workers from assuming
the role of “pure advocates.”?* The NASW Code generally allows for
client self-determination tempered only when, in the social worker’s
professional judgment, such deference may pose a risk to the client.
In an adversarial proceeding, however, the social worker’s role shifts
and the purpose of her role is to augment the attorney’s ability to
achieve the client’s goal.?°® In this context, the purpose of both the
social worker and the attorney is to allow self-determination. Conse-
quently, it is unclear that the NASW Code would curtail the social
worker from advocating the client’s desires. In any event, the child’s
rights should trump such a guideline from the NASW Code.

The NASW Code states that it does not specify which values, princi-
ples, and standards are most important and ought to outweigh others
in instances when they conflict. Reasonable differences of opinion
can and do exist among social workers with respect to the way in
which values, ethical principles, and ethical standards should be rank
ordered when they conflict.?®?” When a social worker is employed by a
legal agency representing clients capable of decision making, she
chooses an employment that necessitates an allowance for client self-
determination.

In the absence of clearer guidelines preventing the social worker
from choosing one approach over another, it would appear that the
social worker who chooses employment in a legal agency is obligated
to follow the mandates of the agency. Hence, she must represent zeal-
ously the client’s interests. This result is not inconsistent with the
NASW Code.

202. Ashford et al., supra note 142, at 202; see Senna, supra note 38, at 274-75.

203. Gilbert & Specht, supra note 146, at 288; Sosin & Caulum, supra note 143, at
12.

204. See Beulah R. Compton & Burt Gallaway, Social Work Processes 187-92 (4th
ed. 1989); Judith A.B. Lee, The Empowerment Approach to Social Work Practice
(1994).

205. See supra part II1.C.2.

206. See supra notes 63-72 and accompanying text.

207. NASW Code, supra note 121, at 6 Purpose of the NASW Code.
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The importance of the social worker’s adoption of the “pure advo-
cate” model is evident when one recalls the nature of the delinquency
proceeding.?® The adversarial system is designed to function in a
manner that allows the judge to render a decision based on the infor-
mation presented by both the child’s attorney and by the prosecu-
tion.2®® It would be unethical for the social worker to allow her
ideological and professional reluctance to undermine the zealous ad-
vocacy that the adversarial system provides the child client.

Ideological and professional reluctance is not a strong enough rea-
son to undermine a system that depends on zealous advocacy in order
to provide an accurate disposition for the child. A social worker who
has chosen employment in a legal services agency, which represents
children, is precluded from adopting any model other than the “pure
advocate” model.

B. Framework for Social Workers and Attorneys Working Together
in Delinquency Proceedings

The preceeding section has demonstrated the necessity of social
workers adopting the “pure advocate” model when representing chil-
dren in delinquency proceedings. This section provides a framework
allowing attorneys and social workers to successfully work together to
represent children in delinquency proceedings. The attorney should
not avoid referring a case to a social worker because a potential con-
flict may arise. In fact, if the case is so extreme that there is such a
potential for conflict, it is even more likely that social work services
are critically needed to effect a beneficial outcome for the child cli-
ent.?!® Further, if there is potential for the social worker’s disagree-
ment with the child’s goals, the court will almost certainly also
disagree with those goals. Thus, social workers, attorneys, and the
legal agencies that employ them must work to avoid conflicts inherent
in multi-disciplinary representation.

1. Social Workers’ Responsibilities

Social workers who adopt the “pure advocate” model in represent-
ing children in delinquency proceedings are instrumental to the attor-
ney; they are not simply an “extra.” Attorneys, in advocating
zealously for their clients “have to go out on a limb,”?!! but will not

208. Supra part LA; see supra part IV.B. (illustrating real life scenarios); supra part
I (discussing the attorney’s obligation to zealously advocate the client’s wishes).

209. See supra note 79 (discussing the Sixth Amendment’s right to counsel and
Supreme Court interpretations of that right); see also supra notes 197-203 and accom-
panying text (discussing the adversarial system and that it is up to the judge to decide
what is in the child’s “best interests™).

210. Interview with a lawyer from the Juvenile Rights Division of the New York
Legal Aid Society, in New York, N.Y. (Dec. 29, 1995).

211. Id
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have any credibility with the court if they simply ask the judge not to
place the child.

Attorneys must employ social worker assistance to present the
court a viable alternative to placement.?’? At the same time, the so-
cial worker must provide social work services in a non-traditional
fashion, using her professional knowledge base and judgment to ad-
vance the attorney’s efforts to secure the client’s wishes, regardless of
societal or other considerations.?!* Social workers can avoid many po-
tential conflicts by being candid in their discussions with family mem-
bers and other social service agencies, either of which may expect the
social worker to be working under a “best interests” paradigm. Social
workers must make it clear from the outset that because they work for
the child’s attorney they are precluded from impairing the child’s in-
terests in any way.

Thus, Carol, the hypothetical social worker, can depart from the
“best interests” role and seek an end contrary to her training so long
as she is candid with her colleagues and Andrew’s family members.
Carol can assume a “pure advocate” role when assisting Barbara’s
representation of Andrew. When referring Andrew to a community-
based agency, Carol must be honest with the agency in informing
them that, although she is a social worker, she is employed by a legal
agency and thus her role is to assist Andrew in remaining in the com-
munity. The same candor would apply in dealing with Andrew’s fam-
ily. Carol must inform Andrew’s mother from the beginning that
Carol works for Andrew’s lawyer and her role is to assist Andrew in
achieving his desired end. Carol must also recognize that as the attor-
ney’s employee, she must observe attorney-client confidentiality.1¢

212. Id.

213. Social workers in this setting “must be prepared to disregard loyalties to . . .
social work theory, and ideologies that run counter to the client’s goals.” Dickson,
supra note 138, at 276-77.

214. Model Code, supra note 9, Canon 4 (stating that lawyers shall preserve confi-
dences and secrets of their clients); NASW Code, supra note 134, at 1.07(c) (allowing
for sharing of confidential information only for compelling professional reasons). Ad-
ditionally, in regards to candor on the part of the social worker, Model Rule 4.1 states
that, “A lawyer is required to be truthful when dealing with others on the client’s
behalf, but generally has no affirmative duty to inform an opposing party of relevant
facts.” Model Rule, supra note 9, Rule 4.1 cmt. The social worker, as the attorney’s
agent, must be candid and truthful with collateral agencies, but is not required to
disclose client confidences or legal information relevant to the case. Model Rules,
supra note 9, Rule 5.3 (noting that lawyers are responsible for conduct of non-lawyer
employees); Model Code, supra note 9, DR 4-101(D) (stating that lawyers shall utilize
reasonable care to prevent employees from disclosing client confidences). See gener-
ally Gerard F. Glynn, Multidisciplinary Representation of Children: Conflicts Over
Disclosures of Client Communications, 27 J. Marshall L. Rev. 617 (1994) (discussing
conflicts which may arise concerning client communications when attorneys work
with other professionals); Schaefer, supra note 159 (discussing how the NASW Code
ambiguously allows for disclosing client confidences only “for compelling reasons”
but as an agent of the lawyer the social worker should be bound by attorney-client
confidentiality).



1996] ATTORNEYS AND SOCIAL WORKERS 1159

Finally, social workers should continue to work with the child after
the dispositional hearing to help ensure that the dispositional plan is
working for the child. This additional step may aid in curtailing social
workers’ fears that they are being utilized as hired guns to help the
child “beat the rap,”®'® and that they may be setting the child up for
failure.

2. Attorney’s Responsibilities

Because the attorney will often be aware upon referring the case to
a social worker that the social worker may oppose the child’s plan, the
attorney can immediately schedule meetings in order to counsel the
client about the concerns. The role of an attorney includes counseling
the client and assisting in determining the most beneficial outcome for
the client.?’® The attorney, however, must make it clear that this
counseling remains within the framework of the client’s ability to
choose the direction of the representation.?!’

In addition, if a social worker is to provide testimony, the attorney
should discuss with the social worker how to build the strongest case
for their client. The attorney must take steps to protect against rigor-
ous cross-examination through advance preparation.?'® Attorneys
also need to accept limitations on when and how they can utilize a
social worker for testimony. Social workers and attorneys will en-
counter little conflict in the area of factual testimony, but in matters
concerning opinion or expert testimony the attorney cannot expect
the social worker to recommend an alternative to the court that con-
flicts with her beliefs.?!?

3. Legal Agencies’ Responsibilities

The NASW Ad Hoc Committee on advocacy suggests that the pro-
fessional agency that employs the social worker is responsible not only
to protect the worker in the advocate role but to educate the worker
for this role as well.??° To that end, education and training provided
by legal agencies should include courses which teach advocacy where

215. Working with the child after disposition can be accomplished through follow
up with collateral agencies to which the child was referred in order to ensure that the
child is still attending any programs or counseling. This action ensures that the cli-
ent’s social service needs will continue to be met and that if there are any problems,
these problems can be remedied either before they are reported to the client’s proba-
tion officer (which might result in out-of-home placement of the child) or before these
problems escalate.

216. Model Rules, supra note 9, Rule 1.4(b) (“The lawyer shall explain a matter to
the extent reasonably necessary to permit the client to make informed decisions re-
garding the representation”).

217. See supra notes 105-07 and accompanying text.

218. Peters, supra note 68, at 23.

219. See supra part IV.B2.

220. Ad Hoc Committee on Advocacy, The Social Worker as Advocate: Champion
of Social Victims, 14 Soc. Work 16 (1969).
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social workers can learn to present and argue cases. Social workers
desiring to effectively aid children in delinquency proceedings need to
understand how lawyers think and familiarize themselves with the role
of the “pure advocate.”??

Legal agencies which employ social workers also need to address
the relationship between social workers and attorneys, especially in
their training programs. Members of the two professions need to clar-
ify their roles and reaffirm the primacy of the client’s wishes. The
agency must make clear that social work service supports and is secon-
dary to the legal representation of alleged delinquents. Social work
services, thus, may be more or less important depending on the needs
of a particular client; the legal services agency’s primary goal and re-
sponsibility remains constant—ensuring zealous advocacy of the
child’s legal interests.

CONCLUSION

Due to the multitude of psycho-social issues that face today’s
juveniles, attorneys can benefit from social workers when representing
children in delinquency proceedings. These children are entitled to
the same zealous representation afforded adults in criminal trials. Ad-
ditionally, children accused of delinquency are entitled to counsel rep-
resenting their interests. These mandates dictate both the attorney’s
role and the goals of the legal agency. Conflicts can arise, however,
because the attorney’s duty of zealous advocacy can conflict with the
social worker’s traditions of protecting the child’s “best interests.”
Conflicts are avoided and the child’s interests are best served when
social workers employ a “pure advocate” model and act in accordance
with the goals of the legal agency. Many social workers, however, due
to their education and training, may feel uncomfortable in the role of
the “pure advocate.”

The lawyer, however, owes a duty to the client, and the client is
entitled to a zealous advocate. The Model Code and Model Rules
prohibit that the legal representation compromise this duty in any
way. Social workers, by contrast, are not bound in the same manner
by their Code of Ethics and thus are not required to advocate the
child’s “best interests.” Consequently, for social workers to effec-
tively assist attorneys in delinquency proceedings, they must assume
the role of “pure advocate.”

221. See Dickson, supra note 138, at 276.



