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STATE OF NEW YORK – BOARD OF PAROLE 

APPEALS UNIT FINDINGS & RECOMMENDATION 

Name: Mosca, David DIN: 00-A-1471  

Facility: Clinton CF AC No.:  07-017-21 B 

    

Findings: (Page 1 of 3) 

 

   Appellant challenges the June 2021 determination of the Board, denying release and imposing a 

12-month hold. Appellant’s instant offense is for sexually molesting at least five different children 

who were under 10 years of age. Appellant raises the following issues: 1) the decision is arbitrary 

and capricious in that the Board failed to consider and/or properly weigh the required statutory 

factors. 2) the decision lacks substantial evidence. 3) the Board failed to list any facts in support 

of the statutory standard cited. 4) the decision violated the due process clause of the constitution. 

5) the Board ignored the mostly positive COMPAS. 6) the 15 month hold is excessive. 

 

   Executive Law § 259-i(2)(c)(A) (emphasis added); accord Matter of Hamilton v. New York State 

Div. of Parole, 119 A.D.3d 1268, 990 N.Y.S.2d 714 (3d Dept. 2014). Executive Law § 259-

i(2)(c)(A) requires the Board to consider factors relevant to the specific incarcerated individual, 

including, but not limited to, the individual’s institutional record and criminal behavior. People ex 

rel. Herbert v. New York State Bd. of Parole, 97 A.D.2d 128, 468 N.Y.S.2d 881 (1st Dept. 1983). 

While consideration of these factors is mandatory, “the ultimate decision to parole a prisoner is 

discretionary.” Matter of Silmon v. Travis, 95 N.Y.2d 470, 477, 718 N.Y.S.2d 704, 708 (2000).  

Thus, it is well settled that the weight to be accorded the requisite factors is solely within the Board’s 

discretion. See, e.g., Matter of Delacruz v. Annucci, 122 A.D.3d 1413, 997 N.Y.S.2d 872 (4th Dept. 

2014); Matter of Hamilton, 119 A.D.3d at 1271, 990 N.Y.S.2d at 717; Matter of Garcia v. New 

York State Div. of Parole, 239 A.D.2d 235, 239, 657 N.Y.S.2d 415, 418 (1st Dept. 1997). The 

Board need not explicitly refer to each factor in its decision, nor give them equal weight. Matter of 

Schendel v. Stanford, 185 A.D.3d 1365, 1366, 126 N.Y.S.3d 428, 429 (3rd Dept. 2020); Matter of 

Campbell v. Stanford, 173 A.D.3d 1012, 1015, 105 N.Y.S.3d 461 (2d Dept. 2019); Matter of 

Phillips v. Dennison, 41 A.D.3d 17, 21, 834 N.Y.S.2d 121, 124 (1st Dept. 2007). 

 

   The Board may emphasize the nature of the instant offense. Matter of Stanley v. New York State 

Div. of Parole, 92 A.D.3d 948, 948-49, 939 N.Y.S.2d 132, 134 (2d Dept.), lv. denied, 19 N.Y.3d 

806, 949 N.Y.S.2d 343 (2012); Matter of Symmonds v. Dennison, 21 A.D.3d 1171, 1172, 801 

N.Y.S.2d 90, 90 (3d Dept.), lv. denied, 6 N.Y.3d 701, 810 N.Y.S.2d 415 (2005); Matter of Warren 

v. New York State Div. of Parole, 307 A.D.2d 493, 493, 761 N.Y.S.2d 883 (3d Dept. 2003); Matter 

of Garcia v. New York State Div. of Parole, 239 A.D.2d 235, 239-40, 657 N.Y.S.2d 415, 418 (1st 

Dept. 1997).    

   “[T]here is a strong rehabilitative component in the statute that may be given effect by 

considering insight.”  Matter of Silmon v. Travis, 95 N.Y.2d 470, 478, 718 N.Y.S.2d 704 (2000).   

   The Board may consider negative aspects of the COMPAS instrument.  Matter of Espinal v. New 

York Bd. of Parole, 172 A.D.3d 1816, 100 N.Y.S.3d 777 (3d Dept. 2019) (COMPAS instrument 

yielded mixed results); Matter of Bush v. Annucci, 148 A.D.3d 1392, 50 N.Y.S.3d 180 (3d Dept. 

2017) (COMPAS instrument with mixed results including substance abuse relevant given use 
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before crime); Matter of Wade v. Stanford, 148 A.D.3d 1487, 52 N.Y.S.3d 508 (3d Dept. 2017) 

(low risk felony violence but probable risk for substance abuse alcohol related crimes); Matter of 

Crawford v. New York State Bd. of Parole, 144 A.D.3d 1308, 46 N.Y.S.3d 228 (3d Dept. 2016) 

(scores not uniformly low including family support), lv. denied, 29 N.Y.3d 901, 57 N.Y.S.3d 704 

(2017).   

   The Board may take into consideration an incarcerated individual’s apparent need for 

psychological counseling in denying parole.  Matter of Baker v. Russi, 188 A.D.2d 771, 591 

N.Y.S.2d 540 (3d Dept. 1992); Matter of Wright v. Parole Div., 132 A.D.2d 821, 517 N.Y.S.2d 

823 (3d Dept. 1987). 

   The Board provided its statutory rationale for denying parole. Matter of Murray v. Evans, 83 

A.D.3d 1320, 920 N.Y.S.2d 745 (3d Dept. 2011) (Board provided adequate statutory rationale).  

That the Board “did not recite the precise statutory language of Executive Law § 259-i (2)(c)(A) 

in support of its conclusion to deny parole does not undermine its conclusion.”  Matter of Mullins 

v. New York State Bd. of Parole, 136 A.D.3d 1141, 1142, 25 N.Y.S.3d 698 (3d Dept. 2016) 

(citation omitted); accord Matter of Reed v. Evans, 94 A.D.3d 1323, 942 N.Y.S.2d 387 (3d Dept. 

2012).  The language used by the Board was “only semantically different” from the statute.  Matter 

of Miller v. New York State Div. of Parole, 72 A.D.3d 690, 691–92, 897 N.Y.S.2d 726, 727 (2d 

Dept. 2010); Matter of James v. Chairman of New York State Div. of Parole, 19 A.D.3d 857, 858, 

796 N.Y.S.2d 735, 736 (3d Dept. 2005); see also People ex rel. Herbert v. New York State Bd. of 

Parole, 97 A.D.2d 128, 468 N.Y.S.2d 881 (1st Dept. 1983) (upholding decision that denied release 

as “contrary to the best interest of the community”).   

   An incarcerated individual has no Constitutional right to be conditionally released on parole 

before expiration of a valid sentence. Greenholtz v. Inmates of Nebraska Penal & Correctional 

Complex, 442 U.S. 1, 99 S. Ct. 2100, 2104 (1979); Matter of Russo v. Bd. of Parole, 50 N.Y.2d 

69, 427 N.Y.S.2d 982 (1980); Matter of Vineski v. Travis, 244 A.D.2d 737, 664 N.Y.S.2d 391 (3d 

Dept. 1997).  The New York State parole scheme “holds out no more than a possibility of parole” 

and thus does not create a protected liberty interest implicating the due process clause. Matter of 

Russo, 50 N.Y.2d at 75-76, 427 N.Y.S.2d at 985; see also Barna v. Travis, 239 F.3d 169, 171 (2d 

Cir. 2001); Matter of Freeman v. New York State Div. of Parole, 21 A.D.3d 1174, 800 N.Y.S.2d 

797 (3d Dept. 2005). 

   There are no substantial evidence issues. Matter of Tatta v. Dennison, 26 A.D.3d 663, 809 

N.Y.S.2d 296 (3d Dept.), lv. denied, 6 N.Y.3d 714, 816 N.Y.S.2d 750 (2006); Matter of Valderrama 

v. Travis, 19 A.D.3d 904, 905, 796 N.Y.S.2d 758 (3d Dept. 2005); cf. Matter of Horace v. Annucci, 

133 A.D.3d 1263, 20 N.Y.S.3d 492 (4th Dept. 2015). 
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   “‘Arbitrary action is without sound basis in reason and is generally taken without regard to the 

facts’; or, put differently, ‘[r]ationality is what is reviewed under . . . the arbitrary and capricious 

standard.’”  Hamilton v. New York State Division of Parole, 119 A.D.3d 1268, 1270 n.1, 990 

N.Y.S.2d 714, 716 (3d Dept. 2014) (quoting Matter of Pell v. Board of Educ., 34 N.Y.2d 222, 231, 

356 N.Y.S.2d 833, 839 (1974)). 
 

   In the absence of a convincing demonstration that the Board did not consider the statutory 

factors, it must be presumed that the Board fulfilled its duty.  Matter of Fuchino v. Herbert, 255 

A.D.2d 914, 914, 680 N.Y.S.2d 389, 390 (4th Dept. 1998); Matter of McLain v. New York State 

Div. of Parole, 204 A.D.2d 456, 611 N.Y.S.2d 629 (2d Dept. 1994); Matter of McKee v. New York 

State Bd. of Parole, 157 A.D.2d 944, 945, 550 N.Y.S.2d 204, 205 (3d Dept. 1990); People ex rel. 

Herbert, 97 A.D.2d 128, 468 N.Y.S.2d 881. 

 

   The Board held appellant for 12 months, not 15. In the absence of impropriety, the 

reconsideration date set by the Board will not be disturbed.   Matter of Tatta v. State, 290 A.D.2d 

907, 908, 737 N.Y.S.2d 163 (3d Dept. 2002); accord Matter of Evans v. Dennison, 13 Misc. 3d 

1236(A), 831 N.Y.S.2d 353 (Sup. Ct. Westchester Co. 2006) (rejecting challenge to 24-month 

hold). 

 

Recommendation:  Affirm. 
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_._ Vacated, remanded for de novo interview _ Modified to ___ _ 
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