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STATE OF NEW YORK ~ BOARD OF PAROLE

ADMINISTRATIVE APPEAL DECISION NOTICE

Name:  Michaels, Ennis Facility: Cape Vincent CF

. Appeal
NYSID:. - Control No.: 04-107-19 B

DIN: 96-A-4144 ‘

Appearances: Ennis Michaels 96A4144

Cape Vincent Correctlonal Facility
Route 12E
P.O. Box 739

Cape Vincent, New York 13618

Decision appealed: h April 2019 decision, denying discretionary release and imposing a hold of 18
months.

Board Member(s) Coppola, Drake
who participated:

Papers considered:  Appellant’s Letter-brief received April 11, 201 9

Appeals Unit Review: Statement of the Appeals Unit’s Findings and Recommendation

Records relied upon:  Pre-Sentence Investigation Report, Parole Board Report, Interview Transcriﬁt, Parole
Board Release Decision Notice (Form 9026), COMPAS instrument, Offender Case
Plan.

Fmal Dst ztlon The undersigned determine that the demsmn appealed is hereby:

Afﬁrmed ___Vacated, remanded for de novo interview ___ Maodified to

V{xfﬁrmed

___Vacated, remanded for de novo interview — Modified to
Comm1ssxoncr . '
P ; .
M// féﬁb A‘meﬂ ____Vacated, remanded for de novo mterv;ew Modified- to
- Commissioner

~ If the Final Determination is at variance with Findings and Recommendation of Appeals Unit, written
reasons for the Parole Board’s determination must be annexed hereto. '

This Final Determination, the related Statement of the Appeals Unit’s Findings and the separate ﬁndmgs of
the Parole Board, if any, were malled to the Inmate and the Inmate’s Counsel, if any, on 7 7% ,{f &e

Distribution: Appeals Unit — Appellant Appellant’s Counsel - Inst. Parole Fﬂe Central File
P-2002(B) (11/2018) :



STATE OF NEW YORK - BOARD OF PAROLE

APPEALS UNIT FINDINGS & RECOMMENDATION

Name: Michaels, Ennis DIN: 96-A-4144
Facility: Cape Vincent CF AC No.: 04-107-19B

Findings: (Page 1 of 3)

Appellant challenges the April 2019 determination of the Board, denying release and imposing
a 18-month hold. Appellant’s instant offense involved him shooting the victim to death. Appellant
raises the following issues: 1) the decision is the same as the prior Board decisions. 2) many of the

discipline charges against him are false. 3)
I

As for an alleged similarity to prior Board decisions, since the Board is required to consider the
same statutory factors each time an inmate appears before it, it follows that the same aspects of the
individual’s record may again constitute the primary grounds for a denial of parole. Matter of
Hakim v. Travis, 302 A.D.2d 821, 754 N.Y.S.2d 600 (3d Dept. 2003); Matter of Bridget v. Travis,
300 A.D.2d 776, 750 N.Y.S.2d 795 (3d Dept. 2002). The Board is required to consider the same
factors each time he appears in front of them. Matter of Williams v. New York State Div. of Parole,
70 A.D.3d 1106, 894 N.Y.S.2d 224 (3d Dept.), Iv. denied, 14 N.Y.3d 709, 901 N.Y.S.2d 143 (2010).

Pursuant to Executive Law sections 259-i(2)(c)(A) and 259-k(1), the Board is required to obtain
official reports and may rely on the information contained therein. See, e.g., Matter of Silmon v.
Travis, 95 N.Y.2d 470, 474, 477, 718 N.Y.S.2d 704, 706, 708 (2000) (discussing former status
report); Matter of Carter v. Evans, 81 A.D.3d 1031, 916 N.Y.S.2d 291 (3d Dept.) (presentence
investigation report), lv. denied, 16 N.Y.3d 712, 923 N.Y.S.2d 416 (2011); see also Billiteri v.
United States Bd. of Parole, 541 F.2d 938, 944-945 (2d Cir. 1976); Lee v U.S. Parole Commission,
614 F.Supp. 634, 639 (S.D.N.Y. 1985).

The Board may take into account an ||| | Sl vhecn denying parole release. See
Matter of Dudley v. Travis, 227 A.D.2d 863, 642 N.Y.S.2d 386 (3d Dept.), Iv. denied, 88 N.Y.2d
812, 649 N.Y.S.2d 379 (1996); Matter of Baker v. Russi, 188 A.D.2d 771, 591 N.Y.S.2d 540 (3d
Dept. 1992); see also Pender v. Travis, 243 A.D.2d 889, 662 N.Y.S.2d 642 (3d Dept. 1997), Iv.
denied, 91 N.Y.2d 810, 670 N.Y.S.2d 404 (1998); People ex rel. Brown v. New York State Dept.
of Correctional Services, Parole Bd. Div., 67 A.D.2d 1108, 415 N.Y.S.2d 137 (4th Dept. 1979),
appeal denied, 47 N.Y.2d 707, 418 N.Y.S.2d 1025 (1979); Rodriguez v. Henderson, 56 A.D.2d
729, 730, 392 N.Y.S.2d 757, 758 (4th Dept.), Iv. denied, 42 N.Y.2d 801, 397 N.Y.S.2d 1025
(1977). The Board may take into consideration an inmate’s apparent need fo
I i denying parole. Matter of Baker v. Russi, 188 A.D.2d 771, 591 N.Y.S.2d 540 (3d
Dept. 1992); Matter of Wright v. Parole Div., 132 A.D.2d 821, 517 N.Y.S.2d 823 (3d Dept. 1987).

The Board may consider the depravity of the offense. Dudley v Travis, 227 A.D.2d 863, 642
N.Y.S.2d 386, 387 (3d Dept 1996), leave to appeal denied 88 N.Y.2d 812, 649 N.Y.S.2d 379;
Borcsok v New York State Division of Parole, 34 A.D.3d 961, 823 N.Y.S.2d 310 lv. den. 8
N.Y.3d 803, 830 N.Y.S.2d 699 (3d Dept. 2006); Matter of Partee v Evans, 117 A.D.3d 1258, 984
N.Y.S.2d 894 (3d Dept. 2014); Bush v Annucci, 148 A.D.3d 1392, 50 N.Y.S.3d 180 (3d Dept. 2017).
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The Board may take note of the inmate’s disregard for the life of another human being. Hakim v
Travis, 302 A.D.2d 821, 754 N.Y.S.2d 600 (3d Dept 2003); Angel v Travis, 1 A.D.3d 589, 767
N.Y.S.2d 290 (3d Dept 2003).

The Board may acknowledge the senseless and violent nature of the crime. Sanchez v Dennison,
21 A.D.3d 1249, 801 N.Y.S.2d 423 (3d Dept. 2005); Dorman v New York State Board of Parole,
30 A.D.3d 880, 816 N.Y.S.2d 765 (3d Dept. 2006).

Board permissibly emphasized the serious nature of the instant offense. Matter of Hunter v. New
York State Div. of Parole, 21 A.D.3d 1178, 800 N.Y.S.2d 799 (3d Dept. 2005).

The fact that the Board afforded greater weight to the inmate’s criminal history, as opposed to
other positive factors, does not render the denial of parole for that reason irrational or improper.
Matter of Davis v. Evans, 105 A.D.3d 1305, 963 N.Y.S.2d 485 (3d Dept. 2013); Matter of Lashway
v. Evans, 110 A.D.3d 1417, 1418, 974 N.Y.S.2d 164, 165 (3d Dept. 2013); Matter of McKee v. New
York State Bd. of Parole, 157 A.D.2d 944, 550 N.Y.S.2d 204 (3d Dept. 1990).

The serious nature of the crimes for which the inmate was incarcerated and his prior criminal
record are sufficient grounds to deny parole release. Matter of Scott v. Russi, 208 A.D.2d 931,
618 N.Y.S.2d 87 (2d. Dept. 1994); see also Matter of Singh v. Evans, 118 A.D.3d 1209, 987
N.Y.S.2d 271 (3d Dept.), lv. denied, 24 N.Y.3d 906, 995 N.Y.S.2d 715 (2014); Matter of Thurman
v. Hodges, 292 A.D.2d 872, 873, 739 N.Y.S.2d 324 (4th Dept.), Iv. denied, 98 N.Y.2d 604, 746
N.Y.S.2d 278 (2002); Matter of Wright v. Travis, 284 A.D.2d 544, 727 N.Y.S.2d 630 (2d Dept.
2001).

The Board may emphasize the nature of the instant offense and that it was an escalation in illegal
behavior. See Matter of Stanley v. New York State Div. of Parole, 92 A.D.3d 948, 948-49, 939
N.Y.S.2d 132, 134 (2d Dept.), Iv. denied, 19 N.Y.3d 806, 949 N.Y.S.2d 343 (2012); Matter of
Symmonds v. Dennison, 21 A.D.3d 1171, 1172, 801 N.Y.S.2d 90, 90 (3d Dept.), Iv. denied, 6
N.Y.3d 701, 810 N.Y.S.2d 415 (2005); Matter of Warren v. New York State Div. of Parole, 307
A.D.2d 493, 493, 761 N.Y.S.2d 883 (3d Dept. 2003); Matter of Garcia v. New York State Div. of
Parole, 239 A.D.2d 235, 239-40, 657 N.Y.S.2d 415, 418 (1st Dept. 1997).

The fact that the inmate committed the instant offense while on community supervision is a proper
basis for denying parole release. See, e.q., Matter of Byas v. Fischer, 120 A.D.3d 1586-87, 1586,
992 N.Y.S.2d 813, 814 (4th Dept. 2014); Matter of Thompson v. New York State Bd. of Parole,
120 A.D.3d 1518, 1518-19, 992 N.Y.S.2d 464, 465 (3d Dept. 2014); Matter of Guzman v.
Dennison, 32 A.D.3d 798, 799, 821 N.Y.S.2d 208, 208 (1st Dept. 2006).

The Board may consider an inmate’s failure to comply with DOCCS rules in denying parole.
See Matter of Almonte v. New York State Bd. of Parole, 145 A.D.3d 1307, 42 N.Y.S.3d 691 (3d
Dept. 2016), Iv. denied, 29 N.Y.3d 905 (2017); Matter of Karlin v. Cully, 104 A.D.3d 1285, 1286,
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960 N.Y.S.2d 827, 828 (4th Dept. 2013); Matter of Stanley v. New York State Div. of Parole, 92
A.D.3d 948, 948-49, 939 N.Y.S.2d 132, 134 (2d Dept.), lv. denied, 19 N.Y.3d 806, 949 N.Y.S.2d
343 (2012).

The Board may consider negative aspects of the COMPAS instrument. Matter of Espinal v. New
York Bd. of Parole, 2019 NY Slip Op 04080, 2019 N.Y. App. Div. LEXIS 4057 (3d Dept. May 23,
2019) (COMPAS instrument yielded mixed results); Matter of Bush v. Annucci, 148 A.D.3d 1392,
50 N.Y.S.3d 180 (3d Dept. 2017) (COMPAS instrument with mixed results including substance
abuse relevant given use before crime); Matter of Wade v. Stanford, 148 A.D.3d 1487, 52 N.Y.S.3d
508 (3d Dept. 2017) (low risk felony violence but probable risk for substance abuse alcohol related
crimes); Matter of Crawford v. New York State Bd. of Parole, 144 A.D.3d 1308, 46 N.Y.S.3d 228
(3d Dept. 2016) (scores not uniformly low including family support), lv. denied, 29 N.Y.3d 901,
57 N.Y.S.3d 704 (2017).

The Board may consider inadequate release plans in denying parole. See, e.9., Matter of Delrosario
v. Stanford, 140 A.D.3d 1515, 34 N.Y.S.3d 696 (3d Dept. 2016) (concern about reentry plans in
case immigration does not deport inmate); Matter of Murphy v. State of New York Exec. Dep’t
Div. of Parole Appeals Unit, 2010 N.Y. Slip Op 32825(U), 2010 N.Y. Misc. Lexis 4926 (Sup. Ct.
Albany Co. Sept. 30, 2010) (Ceresia S.C.J.) (denial based in part on absence of legitimate release
plan).

Recommendation:  Affirm.




	Administrative Appeal Decision - Nelson, Charles (2019-11-14)
	Recommended Citation

	tmp.1688184363.pdf.n4V4m

