


PROTECTING THE RIGHT NOT TO VOTE

penalize voters who intentionally abstain.' Moreover, purge statutes
further discourage registered voters already dissatisfied with the polit-
ical process. A positive relationship exists between an individual's
trust in political efficacy and his or her degree of participation.'1
Voter purge statutes strip away the last possible form of involvement
for those disenchanted with the process:

Purging qualified voters who have fulilled registration require-
ments will likely increase their frustration and humiliation over con-
tinued obstacles to the franchise. Furthermore, it is likely to deter
voting by increasing alienation and apathy toward the political pro-
cess and by intimidating qualified voters and creating a fear of en-
counters with election officials in the reinstatement process or at the
polling place.' 63

Purge statutes also dissuade voters who might otherwise wait to vote
for a candidate whom the voter can support in good faith. As a result,
voter purge statutes suppress the dissident voice of those who choose
not to vote.

C. Voter Purge Statutes May Inhibit Minority Voting

State statutes that purge voters based on their failure to vote have
harmful effects beyond simply infringing the right not to vote.'1
These varied harms have led litigants to attempt different approaches
for attacking the statutes. 65 The most recent unsuccessful challenge,
Ortiz v. City of Philadelphia Office of the City Commissioners Voter
Registration Division,'66 involved a claim that the Pennsylvania purge
statute167 violated Section 2 of the Voting Rights Act of 1965, the First
and Fourteenth Amendments, and the Pennsylvania Election Law it-
self.a68 The Ortiz case represents the first challenge to a voter purge
law based on Section 2 of the Voting Rights Act.169 Based on their
discouraging effects, voter purge statutes have been alleged to serve as
a continuing impediment to minority political participation, seemingly
in violation of the Voting Rights Act of 1965.170 Moreover, where
states violate their own purge statutes, "courts examine the extent to

161. See UAW, 198 N.W.2d 385, 387, 390 (Mich. 1972) (discussing how purging for
failure to vote imposes a further qualification to voting).

162. Barber et aL, supra note 12, at 484.
163. Id. at 523 (footnote omitted).
164. See id
165. See id at 514.
166. 28 F.3d 306 (3d Cir. 1994).
167. Pa. Stat. Ann. tit. 25, § 623-40 (1994).
168. Ortiz, 28 F3d at 307-08.
169. Id. at 316; Schaecher, supra note 82, at 1338.
170. See Barber et al., supra note 12, at 517-18. Prior to the 1982 amendment, the

Voting Rights Act of 1965 provided: "[N]o voting qualification or prerequisite to vot-
ing ... shall be imposed or applied by any State... to deny or abridge the right of any
citizen of the United States to vote on account of race or color." 42 U.S.C. § 1973
(1976).
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which the infringement is likely to result in preventing properly regis-
tered voters from voting.' 17 1

The plaintiff in Ortiz based his challenge on the fact that the statute
had a disparate impact on minority participation in elections. 72 Ortiz
pointed to statistics showing that the percentage of African American
and other minority voters that actually voted in elections from 1987 to
1991 was consistently less than that of white voters. 173 He contended
that the electoral practice of purging registered voters for failure to
vote resulted in decreased minority voter turnout and thus violated
Section 2 of the Voting Rights Act of 1965.17

Ortiz argued, as some commentators had a few years earlier, 175 that
the Voting Rights Act was intended to apply to all forms of voter dis-
crimination, including purge statutes. 176 Moreover, Ortiz referred to
Chisom v. Roemer,177 in which the Supreme Court stated that "Con-
gress made clear that a violation of Section 2 could be established by
proof of discriminatory results alone.' 1 78 Ortiz argued that regardless
of whether it could be proved that the purge statute caused the dispa-
rate effect on minority voting, the discriminatory results following a
purge were enough to prove a violation of Section 2 of the Voting
Rights Act. 1 79 Nevertheless, the Third Circuit, applying the "totality
of the circumstances" test set forth in Section 2(b) of the Voting
Rights Act, 8 ° which the Supreme Court outlined in Thornburg v.

171. Barber et al., supra note 12, at 515.
172. Ortiz, 28 F.3d at 314.
173. Id. at 313 & n.12.
174. Id. at 313-14. As amended in 1982, Section 2 of the Voting Rights Act states:

No voting qualification or prerequisite to voting or standard, practice, or
procedure shall be imposed or applied by any State or political subdivision
in a manner which results in a denial or abridgement of the right of any
citizen of the United States to vote on account of race or color, or in contra-
vention of the guarantees set forth in section 1973b(f)(2) of this title, as pro-
vided in subsection (b) of this section.

42 U.S.C. § 1973(a) (1994).
175. Barber et al., supra note 12, at 483.
176. Ortiz, 28 F.3d at 308. For the proposition that the Act covers voter purge

statutes, Barber cites both the Senate Committee report underlying the amendment
to Section 2 of the Voting Rights Act, Senate Comm. on the Judiciary, Voting Rights
Act Extension, S. Rep. No. 417, 97th Cong., 2d Sess. 30 n.119, reprinted in 1982
U.S.C.C.A.N. 177, 208 n.119, as well as to Thornburg v. Gingles, 478 U.S. 30, 45 n.10
(1986) ("Section 2 prohibits all forms of voting discrimination, not just vote dilu-
tion."). Barber et al., supra note 12, at 518 & n.187.

177. 501 U.S. 380 (1991) (holding that judicial elections are covered by Section 2 of
the Voting Rights Act as amended).

178. Id. at 404.
179. Ortiz, 28 F.3d at 308-09.
180. 42 U.S.C. § 1973(b) (1994).
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Gingles,'8s found no causal connection between voter purging and low
minority voter turnout.18

The Third Circuit's holding in Ortiz contravened a prior study
which found that voter purge statutes that impose reregistration con-
tribute directly to low minority voter turnout:

Low voter turnout stems in part from difficulty in registration.
Once registered, minorities are very likely to vote. Of those regis-
tered in 1980, 84.7 percent of blacks and 83.3 percent of Hispanics
turned out to vote in the presidential race. The chairperson of the
U.S. Commission on Civil Rights, Arthur Flemming, testified that
"it is clear that without affirmative efforts on the part of registrars
and election officials throughout many of these jurisdictions [where
blacks are disproportionately rural and low income], minorities will
not have equal access to registration and minority registration rates
therefore will continue to languish."'1 3

In fact, six years before the decision in Ortiz, the study found that
"[t]he Gingles requirement that the plaintiffs establish 'substantial dif-
ficulty electing representatives of their choice' is satisfied automati-
cally by plaintiffs who have been removed from the voting rolls in a
purge."'18 The commentators further argued that "[flollowing a
purge, a greater decline in either minority registration or turnout
should suffice to establish the discriminatory effect of a purge law."" s

Ortiz showed "decreased minority participation rates" following a
purge.' 6 Yet, the Third Circuit imposed a greater burden on plain-
tiffs 87 and its opinion conferred great deference to the states in the
realm of regulating elections.1 8

Even though the challenge in the most recent case in the area of
voter purge law was unsuccessful, Ortiz remains significant for deter-
mining whether voter purge laws withstand rational basis scrutiny,
which will be discussed in the last part of this Note.1 9 In particular,
this Note contends that the Third Circuit failed to examine whether
the purge statute operates efficiently to prevent election fraud-the
claimed state interest in Ortiz.

181. 478 U.S. 30, 47 (1986) ("The essence of a § 2 claim is that a certain electoral
law, practice, or structure interacts with social and historical conditions to cause an
inequality in the opportunities enjoyed by black and white voters to elect their pre-
ferred representatives.").

182. Ortiz, 28 F.3d at 313.
183. Barber et al., supra note 12, at 490 (footnote omitted). The Senate Committee

on Rules and Administration believed that difficulty in registering to vote accounted
for only 36% voter turnout in the 1990 Congressional elections. See Senate Report,
supra note 20, at 2.

184. Barber et al., supra note 12, at 525 (footnote omitted).
185. ld. at 526 (footnote omitted).
186. Ortiz, 28 F3d at 313 n.12 (citation omitted).
187. lt at 312.
188. ld. at 316.
189. See infra part m.C (discussing how voter purge statutes fail rational basis

review).
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D. Voter Purge Statutes: An Inefficient Means of Preventing
Election Fraud

State legislatures designed voter purge statutes to be an efficient
and administratively simple means of maintaining accurate voter rolls
and preventing election fraud.190 As is often the case where "adminis-
trative ease is ... achieved at the expense of fairness," this design
ultimately proved to be defective.' 9' Purging for failure to vote pro-
duces inefficient results. More than twenty years ago, a study cited by
Professor Arnold Menchel showed that almost sixty percent of the
people removed by a voter purge statute were unnecessarily
purged. 192 Voter purge statutes have long outlived their limited use-
fulness. The NVRA provides a more efficient and less burdensome
method for maintaining accurate voter rolls.193

Voter purge statutes are obsolete mechanisms that have harmful ef-
fects, including burdening registered participants who exercise the
right not to vote. A 1986 study of Chicago's electoral system and its
large-scale purge procedures used to prevent election fraud presents a
paradigm of the inefficiency of purging for failure to vote.194 The Illi-
nois purge statute required notification to an individual both by can-
vass and by mail after that voter had been purged. 95 The Chicago
system purged for failure to vote for four years and provided notice of
purging. 9 6 This system gave more protection to the voter than many
other state voter purge statutes, likely having less damaging effects. 197

If a Chicago citizen wished to be reinstated as a voter, that person had
to appear before the Board of Election Commissioners and sign an
affidavit attesting to his or her qualifications. 198

190. Barber et al., supra note 12, at 483, 499.
191. See id. at 499.
192. Six out of ten people that the statute purged had not died or moved out of the

voting jurisdiction, but simply chose not to vote. See Menchel, supra note 25, at 384.
193. See supra part I.C (discussing how the NVRA works); see also FEC Guide,

supra note 23, at I-1..
194. Barber et al., supra note 12, at 492-97.
195. Id. at 493. The trigger period under this Illinois statute is four years. Thus,

when a voter fails to vote for four years, that person is purged. Illinois provides a
canvass that notifies the individual in person of his or her ineligible status and follows
this with a notice of ineligibility by mail. Ill. Ann. Stat. ch. 46, para. 6-41 (Smith-Hurd
1986); Barber et al., supra note 12, at 493.

196. See Barber et al., supra note 12, at 550.
197. See id at 550-51. For example, Alaska, Oregon, and Pennsylvania purge for

failure to vote every two years. See Alaska Stat. § 15.07.130 (1988 & Supp. 1995); Or.
Rev. Stat. § 247.565 (1991 & Supp. 1994); Pa. Stat. Ann. tit. 25, §§ 623-40 (1994).
Idaho provides no notice prior to purging. See Idaho Code § 34-435 (1995).

198. IM. Ann. Stat. ch. 46, para. 6-41 (Smith-Hurd 1986). This process is burden-
some in comparison to the NVRA, which notifies the voter before purging, permitting
the individual to show why he or she should remain an eligible voter. 42 U.S.C.
§ 1973gg-6(d) (1994). The NVRA does not permit failure to vote to be the sole crite-
ria in deciding to purge a voter. Id § 1973gg-6(b)(2).
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The Chicago case study revealed the disturbing effects of voter
purge statutes. The Chicago canvass system wrongfully purged a dis-
proportionate number of people."9 African Americans and Hispanics
were purged more frequently than whites.200 More importantly, the
system failed to purge many unqualified voters." The low purge rate
and high reregistration rate among whites z could indicate protest
nonvoting because these individuals who failed to vote still wanted to
remain involved in the process 03

For years, scholars and even judges have noted that nonvoting
purge statutes operate inefficiently. A survey of voter purge statutes
throughout the United States concluded that purging for failure to
vote is a "dubious mechanism for ensuring accurate voter registration
rolls."204

In his dissent in Williams v. Osser,205 Judge Luongo of the Eastern
Pennsylvania District Court also criticized the inefficiency of voter
purge statutes,2 6 pointing out that "the procedure does not accom-
plish the purpose with sufficient precision to justify denial of the right
to vote to those who are still bona fide residents of the voting dis-
trict."20 7 Judge Luongo cited a study which revealed that three and a
half eligible voters are purged for every ineligible voter purged2cs A
year later, Professor Menchel lauded Judge Luongo's dissent and cited
a study showing that 58.5% of those purged had not moved or died.209

The purpose of purging for failure to vote is to remove from the
voter registration rolls those who have died or moved in the hope of
preventing election fraud. This purging is a crudely inefficient means
for effectuating that goal.210 Using nonvoting as the sole trigger for
purging leads to inefficient management of the voter rols, burdening
both the individual and the registrar.2 ' The Supreme Court has rec-
ognized that a minor benefit to the state, such as the identification of a
few ineligible voters, does not justify the state's infringing upon the
right to vote or to "choose.''21z This Note asserts that the right to

199. Barber et al., supra note 12, at 493.
200. Id. at 494.
201. Id. at 494-95.
202. Id.
203. The Chicago case study does not include a quantitative assessment of those

individuals penalized for exercising the right not to vote.
204. Barber et al., supra note 12, at 508. The survey argued that voter purge stat-

utes purge qualified voters and fail to purge unqualified voters. Id. at 494-95.
205. 350 F. Supp. 646, 653 (E.D. Pa. 1972) (Luongo, J., dissenting).
206. See id. at 654.
207. I&
208. Id. at 654-55.
209. Menchel, supra note 25, at 383-85.
210. See FEC Guide, supra note 23, at 1-3.
211. See supra part LB (arguing that inefficient voter purge statutes burden the

nonvoter by forcing them to reregister).
212. Carrington v. Rash, 380 U.S. 89, 96 (1965). In Carrington, the Court stated,

"'The right ... to choose,' that this Court has been so zealous to protect, means, at
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"choose" includes a right to abstain. In sum, voter purge statutes do
not maintain accurate voter rolls and needlessly harm various groups
of people. Thus, courts must intervene to prevent states from using
this ineffective and harmful mechanism for preventing election fraud.
Judicial intervention would be justified because voter purge statutes
fail to pass constitutional muster under any level of scrutiny, as dis-
cussed in the next part.

III. VOTER PURGE STATUTES ARE UNCONSTITUTIONAL UNDER

ANY STANDARD OF REvIEw

Voter purge statutes are unconstitutional under any standard of re-
view because they infringe upon the right not to vote and are a
crudely inefficient means of preventing election fraud. This part ar-
gues that under strict scrutiny, intermediate scrutiny, or even rational
basis review, voter purge statutes should be struck down because they
impermissibly intrude upon the fundamental right not to vote.

A. Strict Scrutiny Should Be Applied to Voter Purge Statutes

Convincing a court to apply strict scrutiny review is the simplest and
most effective way to achieve judicial invalidation of a voter purge
statute. Courts apply strict scrutiny when the governmental regula-
tion under review infringes upon a fundamental right or interest, or
creates a suspect classification. 213 The Supreme Court has defined
"fundamental interests" to include rights the Constitution either ex-
pressly or implicitly grants.214 Strict scrutiny requires that the govern-
ment have a compelling interest for intruding upon a fundamental
right or discriminating against a suspect class, and that any restriction
or classification imposed be necessary and narrowly tailored to pro-
mote that compelling interest.215 When a court applies strict scrutiny,
the government regulation has almost always failed this high tier
review.

216

the least, that States may not casually deprive a class of individuals of the vote be-
cause of some remote administrative benefit to the State." Id. (alteration in original)
(citations omitted).

213. See Nowak & Rotunda, supra note 2, § 14.3; Michael L. Berry, Jr., Comment,
Equal Protection-The Louisiana Experience In Departing From Generally Accepted
Federal Analysis, 49 La. L. Rev. 903, 904-05 (1989); see also Robert D. Stone, Com-
ment, The American Military: We're Looking For a Few Good [Straight] Men, 29
Gonz. L. Rev. 133, 135-36 (1993/94) (citing Shapiro v. Thompson, 394 U.S. 618 (1969);
Griswold v. Connecticut, 381 U.S. 479 (1965); Skinner v. Oklahoma, 316 U.S. 535
(1942); Palko v. Connecticut, 302 U.S. 319 (1937)).

214. See San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 33-34 (1973).
215. Nowak & Rotunda, supra note 2, § 14.3.
216. Stone, supra note 213, at 136. One significant exception to this trend was

Burson v. Freeman, 504 U.S. 191, 211 (1992), where the Supreme Court applied strict
scrutiny and upheld a state law creating a campaign-free zone around a polling place
because the Court held that the fundamental right to vote freely trumped the funda-
mental right to free speech. Id.
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The Court has held that the right to vote is a fundamental right
deserving strict scrutiny.217 As outlined in part I, the right not to vote
is equal to the right to vote and therefore is also a fundamental right
under the Fifteenth Amendment. 18 In order to ensure that an indi-
vidual can freely exercise the fundamental right to vote, without being
forced to choose a candidate or being assessed the penalty of reregis-
tration, a voter must have the right not to vote.

Applying strict scrutiny to voter purge statutes requires states to
prove both that the prevention of election fraud is a compelling state
interest, and that voter purge statutes are the least intrusive means of
achieving this goal. 9 Voter purge statutes will not survive strict scru-
tiny analysis. Even if the prevention of election fraud is concededly a
compelling state interest, voter purge statutes are not the least intru-
sive means to prevent such fraudV20 Studies have proven that voter
purge statutes are inefficient mechanisms for preventing election
fraud. 21 Thus, regardless of whether the prevention of election fraud
is a compelling state interest, voter purge statutes operate inef-
ficiently, and unnecessarily penalize eligible voters.m22 Other meth-
ods, such as signature comparison, intrude less on the fundamental
rights to vote and not to vote.' The various challenges to voter
purge statutes have unsuccessfully tried to persuade courts to apply
strict scrutiny.' 4 Where strict scrutiny has been applied in order to
protect the right not to vote, however, the government regulation in-
fringing that right has been struck down. -

In fact, in recognizing the existence of the right not to vote, the Fifth
Circuit in Beare v. Briscoe' affirmed the constitutional aspect of the
district court opinion which included the application of strict scrutiny
to a law requiring annual registration 2 7 The district court held that
any restrictions or impediments on the right to vote, which includes
the right not to vote, should only be allowed to the extent that they

217. See Burson, 504 U.S. at 208 (recognizing and supporting the government's
"compelling interest in securing the right to vote freely and effectively"); see also
Berry, supra note 213, at 905 n.9 (citing Harper v. Virginia Bd. of Election, 383 U.S.
663 (1966)).

218. See supra part L.A (arguing that the right not to vote is equal to the right to
vote).

219. See Nowak & Rotunda, supra note 2, § 14.3.
220. Cf. Menchel, supra note 25, at 384-86.
221. See supra part II.D (discussing the inefficiency of voter purge statutes).
222. See id.
223. Cf. Menchel, supra note 25, at 389. The NVRA serves as an example of less

intrusive means to prevent election fraud since its goal is to maintain the same level of
protection without purging for failure to vote.

224. See supra note 18 (listing unsuccessful challenges to voter purge statutes).
225. See UAW, 198 N.W.2d 385, 390 (Mich. 1972); Beare v. Smith, 321 F. Supp.

1100, 1108 (S.D. Tex. 1971), aff'd sub nor. Beare v. Briscoe, 498 F.2d 244, 248 (5th
Cir. 1974).

226. 498 F.2d 244 (5th Cir. 1974).
227. Id at 248.

1043



FORDHAM LAW REVIEW

promote a compelling state interest.'3 Therefore, even if we assume
that preventing election fraud is a compelling state interest, the Fifth
Circuit would allow voter purge statutes only if the state demonstrates
them to be the least intrusive means by which to prevent election
fraud. States would be hard pressed to convince a court that voter
purge statutes constitute the least intrusive means to prevent election
fraud given the statutes' demonstrated inefficiencies. 29

In Michigan State UAW Community Action Program Council v.
Austin," ° the Supreme Court of Michigan applied strict scrutiny to a
voter purge statute that removed voters from the rolls if they failed to
vote within two years?231 The court felt that the voter purge statutes
infringed the right not to vote, a right equal to the fundamental right
to vote.232 Applying strict scrutiny, the court held that the voter purge
statute was not the least intrusive means by which to prevent election
fraud. Moreover, the court did not conclusively feel that the preven-
tion of election fraud was a compelling state interest.2 33 The court
criticized the statute for unnecessarily purging voters who had not
moved or died, but simply chose not to vote.234

The court pointed out that Michigan could use other less stringent
techniques to prevent voter fraud, such as signature comparison and
notification procedures through the county clerk.235 The court noted
that not every state uses nonvoting as a trigger by which voters are
removed from the rolls, indicating that nonvoting purging is not essen-
tial to preventing election fraud.3 6 To pass strict scrutiny, a statute
must be necessary and essential and the state's objective incapable of
accomplishment by any less intrusive means.3 7 Because neither of
these requirements is met, voter purge statutes do not pass this high
level of review. Thus, because the right not to vote derives from and

228. Beare v. Smith, 321 F. Supp. 1100, 1103 (S.D. Tex. 1971), aff'd sub nom. Beare
v. Briscoe, 498 F.2d 244, 248 (5th Cir. 1974).

229. See supra part II.D (discussing inefficiency of voter purge statutes).
230. 198 N.W.2d 385 (Mich. 1972).
231. Id. at 390.
232. Id. at 387-88.
233. Id. at 390.
234. See id. at 388.
235. Id. at 389-90.
236. Id. at 390 n.8. The Michigan Supreme Court probably overestimated the value

of a voter purge statute as a device for preventing election fraud when it conceded
that the statute might be somewhat effective in battling election fraud but felt that the
benefit was not enough to warrant upholding the statute because there existed other
less intrusive means. Id. at 389-90.

237. In fact, the other mechanisms proposed by the Michigan Supreme Court in
1972 resemble some of the procedures that the NVRA has recently implemented to
maintain accurate voter rolls. For example, the Michigan Supreme Court indicated
that it would allow purging if the Registrar were to send a card with the request that it
be returned and not forwarded because this would serve as a sufficient indicator that
someone has moved. Compare id. at 390 with 42 U.S.C. § 1973gg-6 (1994) (setting
forth minimum standards for state voter removal programs).
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is logically part of the right to vote, it is a fundamental right and must
be protected from voter purge statutes. The Michigan Supreme Court
recognized this and decided to protect the right not to vote by strictly
scrutinizing the purge statute.

In Williams v. Osser,19 Judge Luongo of the Eastern Pennsylvania
District Court wrote a dissent criticizing the improper level of consti-
tutional scrutiny imposed on the voter purge statute by the majority
opinion.24° Judge Luongo argued that strict scrutiny should be ap-
plied to the voter purge statute.241 In his dissent, Luongo conceded
that the burden of reregistration is light, but still felt that the voter
purge statute was constitutionally impermissible because of its effect
on the right to vote.- 2 Judge Luongo, referring to the Supreme
Court's decision in City of Phoenix v. Kolodziejski z 3 stated "[t]he
Supreme Court has held that statutes placing restrictions on the right
to vote can be sustained only upon a showing that they are necessary
to promote a compelling state interest."2"

Moreover, Judge Luongo failed to see a relationship between voter
fraud and the failure to vote. 45 Absent such a relationship, Judge
Luongo believed that voter purge statutes could not constitute the
least intrusive means by which the state can prevent election fraud.
Although it contained no mention of the right not to vote, Judge
Luongo's opinion implicitly recognized such a right by asserting that
many people only vote in presidential elections and should not be pe-
nalized as a result?-" In either event, he argued for strict scrutiny and
found that a voter purge law could not pass such a standard.2 47

B. The Application of Intermediate Scrutiny to Voter Purge Statutes

Intermediate review requires that there be a close fit between the
means chosen by the state and the important ends the state seeks to
achieve.2A Voter purge statutes would fail intermediate constitutional
scrutiny because while preventing election fraud may be an important
state end, such statutes are so ineffective that they do not have the

238. UAW, 198 N.W.2d at 390. Additionally, the court likely based its decision on
state law grounds so as to ensure that the United States Supreme Court could not
review the decision and possibly overturn it. See Geoffrey R. Stone, et al., Constitu-.
tional Law 126 (2d ed. 1991).

239. 350 F. Supp. 646 (E.D. Pa. 1972).
240. 1& at 653.
241. Id.
242. Id
243. 399 U.S. 204, 213 (1970) (holding that the Equal Protection Clause does not

permit a state to restrict the franchise to real property taxpayers in elections to ap-
prove the issuance of general obligation bonds).

244. Osser, 350 F. Supp. at 653.
245. Id.
246. Id at 654.
247. Id. at 655.
248. See Nowak & Rotunda, supra note 2, § 14.3.
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requisite close fit. No clear guideline exists, however, as to when in-
termediate scrutiny will be applicable. In the Supreme Court's deci-
sion in Plyler v. Doe, 49 Justice Brennan determined that intermediate
scrutiny was appropriate because of the cumulative effect of two ex-
isting "rights,"-the "right" to education and the "right" of a child of
an illegal alien to equal protection under the law.250

In Plyler, the Court invalidated a Texas statute that withheld state
funds from local school districts for children of aliens not legally ad-
mitted to the United States.2 1 Justice Brennan wrote the majority
opinion combining these two "rights," neither of which alone would
have been sufficient to support intermediate review, but together cre-
ated a quasi-suspect classification deserving of intermediate
scrutiny.z 2

Analogously, the right not to vote deserves at least intermediate
scrutiny protection. Brennan combined the elements of a semi-funda-
mental right with a quasi-suspect class and decided to apply interme-
diate scrutiny to the statute. A combination of the right to vote and
the right not to vote should qualify for heightened judicial scrutiny in
the same way that Justice Brennan combined the classification of a
child of an illegal alien and the importance of education to achieve
intermediate scrutiny. The right to vote is granted by the Constitu-
tion, unlike either of the "rights" used by Brennan. 253 This Note ar-
gues that the right not to vote derives from or is an element of the
right to vote as protected by the Fifteenth Amendment.254 Voting,
like education, serves a vital role in the organization of our society.255

In fact, the Court has recognized the right to vote as the underlying
foundation tying together all of our other rights.25 6 Therefore, there
exists a stronger argument for applying intermediate scrutiny to voter
purge statutes than to the challenged law in Plyler.

Furthermore, the legislative history of the NVRA supports an argu-
ment for heightened scrutiny of voter purge statutes. The argument
for invalidating voter purge statutes is much stronger than the argu-
ment put forth to the Court in Plyler. In Plyler the Court looked to
the intent of Congress and found no congressional policy supporting
the Texas statute.257 By contrast, the legislative history of the NVRA
recognizes the right not to vote, and Congress acted explicitly by en-
acting a provision precluding purging for failure to vote in federal

249. 457 U.S. 202 (1982).
250. Id. at 223.
251. Id. at 230.
252. Id.
253. U.S. Const. amend. XV.
254. See supra part I.
255. See Plyler v. Doe, 457 U.S. 202, 222-23 (1982).
256. See Wesberry v. Sanders, 376 U.S. 1, 17 (1964).
257. See Plyler, 457 U.S. at 224-25.
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elections. 5 8 The Court in Plyler had to impute the intent of Congress
concerning the treatment of illegal alien children.259 The NVRA, on
the other hand, clearly spells out a congressional intent to preclude
states from purging for failure to vote.

Voter purge statutes will not pass the intermediate scrutiny test, not
because the government does not have an important interest, but be-
cause the means used by the government does not bear a substantial
relation to the ends it seeks to achieve. The crudely inefficient nature
of voter purge statutes renders them an arbitrary mechanism by which
the government attempts to prevent election fraud.6m The application
of intermediate scrutiny will result in the invalidation of a voter purge
statute because, due to the statute's ineffectiveness, there does not ex-
ist a "close fit" between purging for failure to vote and preventing
election fraud.

C. Voter Purge Statutes Fail Rational Basis Scrutiny

Voter purge statutes should also fail rational basis review. The ra-
tional relationship test is applied to state classifications that do not
affect fundamental rights or a suspect class and are designed to
achieve a legitimate governmental interest. 6 1 Furthermore, under ra-
tional basis review the state classification must be rationally related to
the achievement of the legitimate state interest. Rational basis is
often applied to economic legislation because a court feels that it does
not have any more expertise in this area than the legislature
Therefore, in reference to economic legislation, a court will typically
inquire only to ensure that it is conceivable that the classification
bears a rational relationship to a government end that the Constitu-
tion does not prohibit.6 3 The court will review such legislation to en-
sure that it is not merely random or arbitrary.

258. See supra part I.C (discussing how the NVRA prohibits purging for failure to
vote in federal elections)

259. Plyler, 457 U.S. at 226.
260. See supra part II.D (discussing the inefficiency of voter purge statutes).
261. Nowak & Rotunda, supra note 2, § 14.3.
262. Id.
263. Id. For example, in Williamson v. Lee Optical, 348 U.S. 483, 491 (1955), the

Court upheld a state law preventing opticians from fitting an individual with lenses
without a prescription from an ophthalmologist or optometrist. The Court deferred
to the judgment of the state legislature because the Court felt the legislature "might
[have] conclude[d]" that such a law was necessary for various health reasons. Id. at
490. The Court hypothesized reasons for the state statute in order to uphold it, rather
than determine if there was really any rational relationship between the law and the
legitimate state interest the statute aimed to protect. Id. In Ferguson v. Skrupa, 372
U.S. 726, 732-33 (1963), the Court upheld a Kansas law that prohibited non-lawyers
from acting as debt-adjusters. Justice Black wrote that even though the Court might
find a law to be "economically unwise," the Court refused "to sit as a 'superlegislature
to weigh the wisdom of legislation."' Id. at 731 (quoting Day-Brite Lighting v. Mis-
souri, 342 U.S. 421,423 (1952)). Professor Laurence Tribe refers to Ferguson as a case
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The states concededly have a legitimate governmental interest in
their desire to prevent election fraud; however, voter purge statutes
are not rationally related to achieving the state's end.264 If a court
applies rational basis correctly, however, the statutes will be found
unconstitutional. Because such statutes have become an inefficient
means of preventing election fraud,265 they are an arbitrary method
for achieving the state's goals.

While courts typically defer to state action when applying rational
basis review, a trend has arisen favoring a rational basis "with teeth"
review.2 66 Rational basis "with teeth" refers to the use of rational re-
view that does not automatically defer to the judgment of the state
legislature.267 Voter purge statutes, which originated early in this cen-
tury, 68 no longer serve any state interest and fail such a rational basis
"with teeth" review-a standard that constitutes actual scrutiny,
rather than just deferential review.269

Rationality review requires that the state have a legitimate govern-
mental objective and that the state choose means that are rationally
related to its objective. If the standard is applied in this manner, voter
purge statutes should be invalidated. While preventing election fraud
is a legitimate state interest, determining whether voter purge statutes
effectively prevent election fraud remains an open question that most
courts refuse to address adequately. Recently, in Ortiz, the Third Cir-
cuit did not require the state to prove that a voter purge statute was
necessary to prevent election fraud.27° The Third Circuit stated,
"Even if there were such a requirement, we are satisfied that a review
of the record and present reality demonstrates that the City's purge
statute meets an important and legitimate civic interest and is needed

where a state statute was upheld for no valid reason. Laurence H. Tribe, American
Constitutional Law 582 (2d ed. 1988).

264. See supra part II.D (discussing the inefficient nature of voter purge statutes
which renders them arbitrary mechanisms for preventing election fraud).

265. See supra part II.D.
266. See City of Cleburne v. Cleburne Living Center, Inc., 473 U.S. 432, 448 (1985).
267. See generally id. at 448 (invalidating application of zoning ordinance concern-

ing the mentally retarded because the "record" did "not reveal any rational basis for
believing that... [the] home [for the mentally retarded] would pose any special threat
to the city's legitimate governmental interests").

268. See, e.g., Duprey v. Anderson, 518 P.2d 807, 808 (Colo. 1974) (stating that
Colorado's voter purge law has been in effect since 1911).

269. See City of Cleburne, 473 U.S. at 448. In Cleburne, the Court held that "the
record does not reveal any rational basis for believing that the Featherston home [for
the mentally retarded] would pose any special threat to the city's legitimate interest.
..." Id. Thus, the Court invalidated legislation under a rational basis standard. Cf.
Williamson, 348 U.S. at 483 (upholding an Oklahoma statute preventing opticians
from fitting eyeglass lenses without a prescription from an ophthalmologist or optom-
etrist). If the Court examined a statute under rational basis review without taking
such a deferential stance, the nonvoting purge statute would serve as an example of a
law that does not pass rational basis scrutiny.

270. See Ortiz v. City of Phila. Office of the City Comm'rs Voter Registration Div.,
28 F.3d 306, 316 (3d Cir. 1994).
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to prevent electoral fraud."271 This unsupported statement only
proves that the court recognized that the state has a legitimate govern-
mental interest in preventing election fraud. The court failed to ana-
lyze, however, the effectiveness of the statute in preventing election
fraud.

Purging for failure to vote does not effectuate the state's main inter-
est. Individuals who fraudulently cast votes are the target of the stat-
ute, but these individuals cannot be identified solely by their failure to
vote. In Ortiz, the Third Circuit referred to a recent Philadelphia In-
quirer newspaper article that reported that at least twenty-two voters
had been identified who had died or moved out of the jurisdiction but
had cast votes in the most recent election.2 2 These individuals cer-
tainly could not have been caught as a result of not voting. Thus, no
direct relationship seems to exist between not voting and election
fraud.273

In fact, twenty years ago, Arnold Menchel argued that the relation-
ship between nonvoting and election fraud was attenuated at best?. 4
Moreover, he suggested that a more efficient means for preventing
election fraud would be "signature comparison, rather than attempt-
ing to change the civic habits of a substantial portion of the population
not engaged in any fraudulent activity. ' 275 Menchel's proposal is an
even more attractive option today considering the availability of com-
puters for signature comparison. The NVRA serves as a prime exam-
ple of less intrusive and more efficient means used to accomplish the
state's goal as it strives for the same level of protection against elec-
tion fraud without purging for failure to vote.

While voter purge statutes clearly cut off an avenue for political
expression, their main defect is their inability to effectively prevent
election fraud. Courts applying strict scrutiny, intermediate scrutiny,
or rational basis review that is not blindly deferential to the legislature
will reach the same conclusion: voter purge statutes unduly burden
Fifteenth Amendment rights without significantly eliminating election
fraud.

CONCLUSION

The right not to vote deserves constitutional protection in order to
reassure the individual voter that he or she retains freedom of choice
in an election. That freedom must "include[ ] the right to say that no
candidate is acceptable. ' 276 The exercise of the right not to vote is

271. Id.
272. Id. at 317.
273. See Menchel, supra note 25, at 390.
274. Id.
275. Id.
276. See Dixon v. Maryland Admin. Bd. of Election Laws, 878 F.2d 776, 782 (4th

Cir. 1989).
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consistent with prominent political behaviorist theory. In addition,
Congress and two United States circuit courts have recognized a right
not to vote.

State statutes that purge for failure to vote undermine the right not
to vote by punishing a voter through the requirement of reregistra-
tion. Registration already stands as the major obstacle to increased
voter participation. 77 Additionally, the burden of reregistration dis-
courages a voter who may already be disenchanted with the political
process. Moreover, regardless of the burden imposed by voter purge
statutes, these statutes have proven to be a grossly inefficient means to
accomplish the stated goal of preventing election fraud. Studies have
demonstrated that not only do voter purge statutes frequently purge
eligible voters from voting rolls, but such statutes do not effectively
purge ineligible voters.

Strict scrutiny should be applied to voter purge statutes because of
their stifling effect on the right not to vote, a right derivative of the
fundamental right to vote. Nonetheless, regardless of the level of con-
stitutional protection accorded, voter purge statutes fail to pass any
standard of constitutional review because they do not rationally relate
to the goal of preventing election fraud. Voter purge statutes were
designed arbitrarily to purge anyone who does not vote, regardless of
the reason for not voting.

While the statutes' inefficiency alone account for why voter purge
statutes should fail rational basis review, legislation that singles out
nonvoters also fails to consider the damaging effect on the fundamen-
tal rights to vote and not vote. Allowing states to purge for failure to
vote enables them to intrude upon a voter's decision-making process
by forcing the voter to choose a candidate or suffer a penalty, rather
than merely regulating the electoral system. Further, voter purge stat-
utes close an outlet for dissident political expression by preventing
individuals from being counted among the reported percentage of vot-
ers who fail to go to the polls. In sum, voter purge statutes fail to
accomplish their designed task while unnecessarily infringing upon
fundamental constitutional rights.

277. See Senate Report, supra note 20, at 2 ("The most common excuse given by
individuals for not voting is that they are not registered."); James, supra note 2, at
1617.
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