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different result. Indeed, much that is protected within the right to pri-
vacy would not be protected.

Justice Scalia's jurisprudence has been described as "tempting,"40 3

but "inconsistent with our law." The question then becomes what
jurisprudence should be used. If "[n]either the Bill of Rights nor the
specific practices of States at the time of the adoption of the Four-
teenth Amendment marks the outer limits of the substantive sphere of
liberty which the Fourteenth Amendment protects," 5 another stan-
dard must be offered to determine what is included within the right to
privacy.

In Planned Parenthood of Southeastern Pennsylvania v. Casey,40 6

the plurality described the "Constitution's written terms' 40 7 as em-
bodying "ideas and aspirations"' 40 in need of interpretation and eluci-
dation. That interpretation can be successfully performed only if the
Court is willing to "accept [its] responsibility not to retreat from inter-
preting the full meaning of the [Constitution] in light of all of [the
Court's] precedents." As the Casey plurality recognized, the inter-
pretation process cannot simply be mechanistic, because the "adjudi-
cation of substantive due process claims may call upon the Court in
interpreting the Constitution to exercise that same capacity which by
tradition courts always have exercised: reasoned judgment.1410

This reasoned judgment will involve the Court's making decisions
about the appropriate level of abstraction when judging the constitu-
tionality of state classifications. For example, the right to procreation
involves a more abstract level of generality than the right to use con-
traceptives. As a general matter, it should not be surprising that the
greater the specificity with which one describes a right at issue, the
less likely it is that the right will have historically received protection.
Thus, while "the rights to marital privacy and to marry and raise a
family" 411 have historically been protected, the right to use contracep-
tion has not.412

Justice Scalia's jurisprudence has been criticized both because it se-
lectively relies on tradition4 13 and because it examines issues with an

403. Casey, 112 S. Ct. at 2805 (plurality opinion).
404. Id. (plurality opinion).
405. Id. (plurality opinion).
406. 112 S. CL 2791 (1992).
407. Id. at 2833 (plurality opinion).
408. Id. (plurality opinion).
409. Id. (plurality opinion).
410. Id. at 2806 (plurality opinion).
411. Griswold v. Connecticut, 381 U.S. 479, 495 (1965) (Goldberg, J., concurring).
412. Michael H. v. Gerald D., 491 U.S. 110, 139 (1989) (Brennan, J., dissenting)

(suggesting that if the degree of specificity used in Michael H. had been used in Eisen-
stadt and Griswold, the results would have been much different).

413. Id. at 138 (Brennan, J., dissenting) ("It is ironic that an approach so utterly
dependent on tradition is so indifferent to our precedents.").

1995]



FORDHAM LAW REVIEW

inappropriate level of specificity.41 4 Both of these weaknesses under-
lie the due process approaches contained in both Baehr and Dean.41 5

The level of specificity chosen by these courts, if applied in other con-
texts, would have meant that privacy would not include rights to con-
traception, abortion, or interracial marriage. The Bowers Court's
warning that there should be "great resistance to... redefining the
category of rights deemed to be fundamental '416 should also be taken
to heart to prevent the Court's recategorizing as mere liberties those
rights previously considered fundamental.

F. Sodomy

Some commentators suggest that the Court's upholding states'
rights to criminalize sodomy has important implications for same-sex
marriage.417 That may be correct, although not for the reasons usually
thought.

In Bowers, Chief Justice Burger pointed out that "proscriptions
against sodomy have very 'ancient roots.' ",418 Regrettably, he ne-
glected to mention that proscriptions having ancient roots may not
have corresponded to what was proscribed by the state of Georgia.
For example, at common law, oral sex was not included within the
crime of sodomy.4 19

A general difficulty with the Bowers analysis is that while the Court
only addressed whether the "Federal Constitution confers a funda-

414. See id. at 132 (O'Connor, J., concurring in part) (characterizing Scalia's ap-
proach as "inconsistent with our past decisions in this area" because "[o]n occasion
the Court has characterized relevant traditions protecting asserted rights at levels of
generality that might not be 'the most specific level' available").

415. See, e.g., Otis R. Damslet, Note, Same-Sex Marriage, 10 N.Y.L. Sch. J. Hum.
Rts. 555, 582 (1993) (criticizing the Baehr court for mischaracterizing the right in
question).

416. Bowers v. Hardwick, 478 U.S. 186, 195 (1986).
417. Friedman, supra note 289, at 214 ("The decision in Bowers v. Hardwick up-

holding state statutes prohibiting homosexual sodomy deals a serious, if not fatal,
blow to any arguments that state prohibitions against same-sex marriages are uncon-
stitutional."); Mary F. Gardner, Note, Braschi v. Stahl Assocs. Co.: Much Ado about
Nothing?, 35 Vill. L. Rev. 361, 363 (1990) ("[I]n many states, the recognition of a right
to same-sex marriage would conflict with state laws that criminalize consensual
sodomy.").

418. Bowers, 478 U.S. at 196 (Burger, C.J., concurring).
419. Rex v. Samuel Jacobs, 168 Eng. Rep. 830 (1817); Baker v. Wade, 553 F. Supp.

1121, 1125 (N.D. Tex. 1982) ("[F]or a period of 83 years, oral sodomy was not illegal
in Texas-whether committed by man and wife, by unmarried male and female, or by
homosexuals."), rev'd, 769 F.2d 289, (5th Cir. 1985), cert. denied, 478 U.S. 1022 (1986);
Commonwealth v. Wasson, 842 S.W.2d 487, 491 (Ky. 1993) ("Unlike the present stat-
ute our common law tradition punished neither oral copulation nor any form of devi-
ate sexual activity between women." (emphasis omitted)); Norman Vieira, Hardwick
and the Right of Privacy, 55 U. Chi. L. Rev. 1181, 1184 (1988) ("In Rex v Samuel
Jacobs. ... the court specifically held that the criminal prohibition against sodomy did
not apply to oral sex.").
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mental right... to engage in sodomy,"4 the Georgia statute pro-
scribed sodomy whether committed intrasexually or intersexually.21

Commentators who suggest that Bowers precludes same-sex marriage
seem to forget the Court's limited focus.4 States can criminalize sod-
omy between unmarried heterosexuals without thereby implying that
sodomy between married heterosexuals is also precluded.4 3 Like-
wise, states can criminalize sodomy between unmarried homosexuals
without implying that sodomy between married homosexuals is so
precluded.42 4

Indeed, the case for the Federal Constitution's protecting same-sex
marriage may be stronger than for its protecting extramarital sod-
omy.425 Certainly, the Court could not in good faith echo its Bowers
decision by claiming that there is "[n]o connection between family,
marriage, or procreation on the one hand'"42 and same-sex unions on
the other. Insofar as sexual activity is protected because it instrumen-
tally promotes the fundamental interest in marriage and family, same-
sex marriage may have to be recognized as a fundamental right before
sodomy can be included within the right to privacy.42 7

420. Bowers, 478 U.S. at 190.
421. See id. at 200 (Blackmun, J., dissenting); see also High Tech Gays v. Defense

Indus. Sec. Clearance Office, 668 F. Supp. 1361, 1371 (N.D. Cal. 1987) ("It is impor-
tant to note that, at present, it has not been established that anyone, heterosexual or
homosexual, has a fundamental right to engage in sodomy. The United States
Supreme Court has never held that heterosexuals have a fundamental right to engage
in sodomy."), rev'd in par4 vacated in part, 895 F.2d 563 (9th Cir. 1990); State v. San-
tos, 413 A.2d 58 (RI. 1980) (holding that unmarried persons committing sodomy are
unprotected); State v. Poe, 252 S.E.2d 843 (N.C. Ct. App. 1979) (holding that sodomy
outside of marriage is not protected), review denied, appeal dismissed, 259 S.E.2d 304
(N.C. 1979), appeal dismissed sub nom. Poe v. North Carolina, 445 U.S. 947 (1980).

422. See supra note 417.
423. Poe, 252 S.E.2d at 845 ("IT]he state, consistent with the Fourteenth Amend-

ment, can classify unmarried persons so as to prohibit fellatio between males and
females without forbidding the same acts between married couples."); State v. Santos,
413 A.2d 58, 68 (RI. 1980) ("[We hold that the right of privacy is inapplicable to the
private unnatural copulation between unmarried adults." (emphasis added)).

424. See Dean v. District of Columbia, 653 A.2d 307, 343 (D.C. 1995) (Ferren, J.,
concurring in part and dissenting in part); see also Cullem, supra note 341, at 159-60
("It is not that sodomy is any less a crime or unnatural simply because it is undertaken
by married couples. Rather, it is the shield of privacy surrounding the marital rela-
tionship which these courts have held thwarts the state's attempt to regulate sexual
intimacies between the spouses.").

425. See Strasser, supra note 23, at 1033-34 ("If the Court is going to remain within
its tradition of recognizing the fundamental rights to marry and to have a family and
of only recognizing sexual rights as something instrumentally connected to those
rights, the Court will have to recognize homosexual marriages before it can recognize
a right to homosexual sodomy.").

426. Bowers v. Hardwick, 478 U.S. 186, 191 (1986).
427. The point here of course is not that Bowers was rightly decided but merely that

the Bowers rationale would more readily support same-sex marriage than a right to
commit extramarital sodomy. But see Regan, supra note 353, at 1527 (suggesting that
fewer state interests may be implicated by recognizing a private right to commit sod-
omy than by recognizing a right to same-sex marriage).
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G. Societal Interests

A number of state interests have been offered to justify a state's
refusal to recognize same-sex marriages. For example, some suggest
that homosexuality should not be encouraged or condoned by the
state so that individuals will not be induced to develop same-sex ro-
mantic relationships.4" Even if one brackets the issue that the state
should not recommend certain (adult, consenting) romantic partners
over others, there is an empirical claim to examine. Because
decriminalization of sodomy has not led to a decrease in the marriage
rate,429 there is no reason to believe that allowing same-sex couples to
marry would induce many people to choose same-sex rather than op-
posite-sex marriage.430 It is quite unlikely that individuals with a
same-sex orientation would pose a significant threat to the stability or
number of opposite-sex marriages; rather, individuals with an oppo-
site-sex orientation would more likely pose such a threat.43'

Certainly, legalization of same-sex marriages might induce gays and
lesbians not to enter into opposite-sex marriages. This inducement,

428. See Richard A. Posner, Sex and Reason 299 (1992); see also Janet E. Halley,
Sexual Orientation and the Politics of Biology: A Critique of the Argument from Im-
mutability, 46 Stan. L. Rev. 503, 518 (1994) (discussing commentators who hold this
view); Arthur A. Murphy, Homosexuality and the Law: Tolerance and Containment
II, 97 Dick. L. Rev. 693, 694 (1993) (offering a "containment" strategy so as not to
encourage homosexuality).

429. Baker v. Wade, 553 F. Supp. 1121, 1130 (N.D. Tex. 1982) ("In some countries
(e.g., England, France, Holland, Finland), homosexual conduct has been decriminal-
ized for years, and there is no greater incidence of homosexuality in those countries
than in the United States. Moreover, there have been no adverse side effects in the 21
states that have now decriminalized consensual sodomy between adults in private."),
rev'd, 769 F.2d 289 (5th Cir. 1985), cert. denied, 478 U.S. 1022 (1986); Posner, supra
note 428, at 297 ("No one as far as I know has suggested, let alone presented evi-
dence, that the removal of legal disabilities to homosexuality in countries such as Swe-
den and the Netherlands, and the growth of social tolerance to which that removal
must in large part have been due, caused the number of homosexuals to increase.");
Richards, supra note 271, at 993 ("The many countries which have legalized homosex-
ual relations show no decline in the incidence of heterosexual marriage.").

430. See Evans v. Romer, 882 P.2d 1335, 1347 (Colo. 1994) (en banc) ("[W]e reject
defendants' suggestion that laws prohibiting discrimination against gay men, lesbians,
and bisexuals will undermine marriages and heterosexual families because married
heterosexuals will 'choose' to 'become homosexual' if discrimination against homo-
sexuals is prohibited. This assertion flies in the face of the empirical evidence
presented at trial on marriage and divorce rates."), cert. granted, 115 S. Ct. 1092
(1995); People v. Onofre, 415 N.E.2d 936, 941 (N.Y. 1980) ("Certainly there is no...
empirical data submitted which demonstrates that marriage is nothing more than a
refuge for persons deprived by legislative fiat of the option of consensual sodomy
outside the marital bond."), cerL denied, 451 U.S. 987 (1981); Blackburn, supra note
340, at 149 (taking issue with the claim that "homosexuality might become an ac-
cepted lifestyle if the legal proscriptions against it were removed").

431. See Equality Found. of Greater Cincinnati, Inc. v. City of Cincinnati, 860 F.
Supp. 417, 442 (S.D. Ohio 1994) ("[T]estimony from both the Plaintiffs' and Defend-
ants' witnesses established that heterosexual males are far more responsible than gays
in this society for the break down of the family unit."), rev'd, 54 F.3d 261 (6th Cir.),
petition for cert. filed, 64 U.S.L.W. 3122 (U.S. Aug. 10, 1995) (No. 95-239).
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however, would presumably benefit all concerned, because it is un-
likely that marriages between gay and straight individuals would be
happy or stable. 32

Closely related to the fear that recognition of same-sex marriage
might induce people to choose same-sex rather than opposite-sex rela-
tionships is the claim that the state should not condone or endorse the
"homosexual lifestyle." '433 Most Americans do not approve of gay
marriage. 4  Yet, the state should not endorse certain but not other
marital unions between consenting, autonomous adults. For example,
the state should not endorse intraracial or intrareligious marriages but
not interreligious or interracial marriages. Further, the state's recog-
nition of intrasexual or interracial marriages does not entail an en-
dorsement of those marriages.435

When commentators claim that the state should not be endorsing
same-sex relationships, they may implicitly be claiming that the state
should not promote "immorality." Yet, same-sex relationships are not
immoral,4 36 just as interracial relationships are not immoral, majority
view notwithstanding. 437 Neither type of relationship harms anyone.

Although the state has often claimed that punishing same-sex be-
havior somehow promotes the public welfare, the basis for that posi-
tion has not been articulated.4 s There is no reason to believe that the
failure to punish same-sex relationships will somehow lead to a
greater incidence of murder or theft.439 Indeed, alleged moral rules

432. Fajer, supra note 179, at 594-95; Strasser, supra note 23, at 996-97.
433. Murphy, supra note 428, at 697-99; see also Dean v. District of Columbia, Civ.

A. No. 90-13892,1992 WL 685364, at *4 (D.C. Super. Ct. June 2, 1992) ("[L]egislative
authorization of homosexual, same-sex marriages would constitute tacit state ap-
proval or endorsement of the sexual conduct."), aff'd, 653 A.2d 307 (D.C. 1995).

434. Trosino, supra note 23, at 93 ("The majority of Americans, however, disap-
prove of gay marriage."); Scott K. Kozuma, Baehr v. Lewin and Same-Sex Marriage:
The Continued Struggle for Socia Political and Human Legitimacy, 30 Willamette L.
Rev. 891, 911 (1994) ("Currently, most Americans oppose the legal sanctioning of
same-sex marriages.").

435. See Evans v. Romer, 882 P.2d 1335, 1347 (Colo. 1994) (en banc), cert. granted,
115 S. Ct. 1092 (1995); Epstein, supra note 177, at 2470.

436. See Strasser, supra note 127, at 966-67 ("[A]ccording to a variety of theories,
homosexual behavior is morally permissible.").

437. See Commonwealth v. Bonadio, 415 A.2d 47, 50 (Pa. 1980). The Bonadio
court held-

Many issues that are considered to be matters of morals are subject to de-
bate, and no sufficient state interest justifies legislation of norms simply be-
cause a particular belief is followed by a number of people, or even a
majority. Indeed, what is considered to be 'moral' changes with the times
and is dependent upon societal background.

Id.
438. See Baker v. Wade, 553 F. Supp. 1121, 1132 (N.D. Tex. 1982), rev'd, 769 F.2d

289 (5th Cir. 1985), cert. denied, 478 U.S. 1022 (1986); People v. Onofre, 415 N.E2d
936, 940-41 (N.Y. 1980), cert. denied, 451 U.S. 987 (1991).

439. See Bowers v. Hardwick, 478 U.S. 186, 212 (1986) (Blackmun, J., dissenting).
Apparently, Representative Dornan wants to blame all of society's evils on bisexuals,
lesbians, and gays. See 140 Cong. Rec. H2026 (daily ed. Mar. 24, 1994) (statement of
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designed to penalize unpopular groups who themselves do no harm
must be recognized for what they are-biases masquerading as moral
or legal rules." 0

Even if same-sex behavior and relationships were immoral, this
would not imply that the promotion of morality is of sufficient impor-
tance to deny something so fundamental as the right to marry. The
Supreme Court rejected the argument that morality would justify
prohibiting the use of contraception by unmarrieds441 or access to
abortion."' Just as the courts and the state cannot claim in good faith
that procreation through the union of the parties is a compelling state
interest when people of the same sex want to marry, but a noncompel-
ling (or nonexistent) state interest when people of the opposite sex
wish to marry, so, too, neither the courts nor the state can in good
faith use morality to define or delimit the fundamental rights of one
group but not of other groups.

Even those courts and commentators using morality as a justifica-
tion for penalizing gays and lesbians admit that the interest in promot-
ing morality is not substantial." 3 Further, as the Casey plurality
recognized, men and women of good conscience can disagree about
profound moral questions.'" The Court's "obligation is to define the

Rep. Dornan) (suggesting that "our culture is literally melting down ... the whole
world points at us and refers to our child pornography, our drive-by shootings, our
gangs and carjackings .... people are pulled out of cars by teenagers and beaten
sometimes to death" and that "one of the root causes [is] trying to sell sodomy as a
healthy lifestyle").

440. Koppelman, supra note 179, at 283-84 ("The issue is not 'whether or not to
legislate morality,' but rather what kind of morality may be legislated. Certain moral-
ities are tied to impermissible objectives; the Constitution forbids laws the purpose of
which is to promote these moralities."); see also Bowers, 478 U.S. at 211-12 (Black-
mun, J., dissenting) ("A state can no more punish private behavior because of reli-
gious intolerance than it can punish such behavior because of racial animus.").

441. See Eisenstadt v. Baird, 405 U.S. 438, 450 (1972).
442. Cf. Roe v. Wade, 410 U.S. 113, 148 (1973) (noting that criminal abortion laws

were "product[s] of a Victorian social concern").
443. Barnes v. Glen Theatre, Inc., 501 U.S. 560, 580 (1991) (Scalia, J., concurring in

the judgment) (suggesting that moral concerns are not "particularly 'important' or
'substantial,' or amount[ ] to anything more than a rational basis for regulation." (em-
phasis omitted)); David S. Caudill, Legal Recognition of Unmarried Cohabitation: A
Proposal to Update and Reconsider Common-Law Marriage, 49 Tenn. L. Rev. 537,
557 (1982) ("[L]aws that advance a particular view of morality bear a weaker relation-
ship to the public welfare than do laws to ensure the public's security and safety."
(footnote omitted)); J. Harvie Wilkinson III & G. Edward White, Constitutional Pro-
tection for Personal Lifestyles, 62 Cornell L. Rev. 563, 617 (1977) ("Least persuasive
of the state's justifications for restricting lifestyle freedoms is the general promotion
of morality.").

444. Planned Parenthood v. Casey, 112 S. Ct. 2791, 2806 (1992) (plurality opinion)
("Men and women of good conscience can disagree, and we suppose some always
shall disagree, about the profound moral and spiritual implications of terminating a
pregnancy, even in its earliest stage."); see also Bowers v. Hardwick, 478 U.S. at 212
(Blackmun, J., dissenting) ("Reasonable people may differ about whether particular
sexual acts are moral or immoral.").
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liberty of all, not to mandate [its] own moral code.""'  Indeed, part of
the public morality of our society is to allow individuals to develop
their private morality according to their own lights, as long as they do
not harm others in the process." 6 Thus, "a mere feeling of distaste or
even revulsion at what someone else is or does, simply because it of-
fends majority values without causing concrete harm""' would not
justify that state's "withholding the marriage statute from same-sex
couples.' "' 4 The Supreme Court has recognized that "mere public in-
tolerance or animosity cannot be the basis for abridgment of... con-
stitutional freedoms"' " 9 and it seems clear that public animosity is one
of the major reasons that gays and lesbians are penalized by society.4 °0

Public animosity against bisexual, lesbian, and gay people does not
implicate a legitimate interest of the state, much less the kind of com-
pelling interest that is required for such a burden on a fundamental
right to be justified."1 Indeed, there is a strong state interest in eradi-
cating this kind of animosity and prejudice against gay, bisexual, and
lesbian people.4

There are other state interests in promoting marriage, such as rec-
ord keeping45 3 and stability for children and adults,454 that support

445. Casey, 112 S. Ct. at 2806 (plurality opinion). In another context, the Court has
discussed the influence of personal moral beliefs on controversial issues:

We forthwith acknowledge our awareness of the sensitive and emotional na-
ture of the abortion controversy, of the vigorous opposing views, even
among physicians, and of the deep and seemingly absolute convictions that
the subject inspires. One's philosophy, one's experiences, one's exposure to
the raw edges of human existence, one's religious training, one's attitudes
toward life and family and their values, and the moral standards one estab-
lishes and seeks to observe, are all likely to influence and to color one's
thinking and conclusions about abortion.

Roe v. Wade, 410 U.S. at 116.
446. Blackburn, supra note 340, at 149 ("The right of each individual to be free in

his or her private life is no less a manifestation of the moral order of society than is
the protection of public decency.").

447. Dean v. District of Columbia, 653 A2d 307, 355 (D.C. 1995) (Ferren, J., con-
curring in part and dissenting in part).

448. Id
449. Coates v. City of Cincinnati, 402 U.S. 611, 615 (1971).
450. Ted Hansen, Note, Domestic Relations, 22 Drake L Rev. 206, 211 (1972)

("Probably the strongest reasons for prohibiting 'same-sex' marriage are laws against
homosexuality and society's disapproval of homosexual relationships.").

451. Perez v. Lippold, 198 P.2d 17, 32 (Cal. 1948) (Carter, J., concurring) ("lit is
not conceded that a state may legislate to the detriment of a class-a minority who
are unable to protect themselves, when such legislation has no valid purpose behind
it. Nor may the police power be used as a guise to cloak prejudice and intolerance.
Prejudice and intolerance are the cancers of civilization.").

452. Gay Rights Coalition of Georgetown Univ. Law Ctr. v. Georgetown Univ.,
536 A.2d 1, 37 (D.C. 1987) (en banc).

453. See Caudill, supra note 443, at 558.
454. See Bruce C. Hafen, The Constitutional Status of Marriage, Kinship, and Sex-

ual Privacy-Balancing the Individual and Social Interests, 81 Mich. L. Rev. 463, 486
(1983); Bowman & Cornish, supra note 35, at 1180-81.
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recognition of same-sex marriages.455 Health concerns, e.g., preven-
tion of AIDS,456 support the recognition of same-sex marriage as a
way of supporting long-term, monogamous relationships.4 57

Perhaps it will be thought that not enough individuals would be in-
terested in marrying to justify recognizing same-sex unions. Yet, there
is reason to doubt that the number would be insignificant.458 Even if
the number was likely to be small, however, it would not justify a state
refusal to recognize same-sex marriages. The right at issue is "a per-
sonal one. '459 It is "as an individual 4 60 that a person seeking to
marry his or her same-sex partner would be "entitled to the equal
protection of the laws."' 461 The very "essence of the constitutional
right is that it is a personal one. '4 62 The Court has made quite clear
that it "is the individual who is entitled to the equal protection of the
laws.' 46 3 Thus, because a personal, fundamental right is at issue, the
number of those wishing to avail themselves of this right is beside the
point.464

H. Domestic Relationships

Some of the interests served by marriage would also be served by
recognizing domestic partnerships. For example, economic benefits
might be assured through a different mechanism than marriage.465 In-
deed, the state may have a strong interest in setting up a domestic
partnership system, even bracketing same-sex marriage issues.

455. See Zimmer, supra note 82, at 694-95.
456. State v. Walsh, 713 S.W.2d 508, 512 (Mo. 1986) (en banc).
457. Michael L. Closen & Carol R. Heise, HIV-AIDS and the Non-Traditional Fam-

ily: The Argument for State and Federal Judicial Recognition of Danish Same-Sex
Marriages, 16 Nova L. Rev. 809, 810 (1992) ("[T]here are sound public policy reasons
not only to allow same-sex marriages, but also to encourage them. After all, we are
now faced with the deadly and incurable HIV-AIDS disease."); Link, supra note 211,
at 1143-44 ("[G]iven the realities of AIDS, public policy would seem to demand that
gay men, particularly, be encouraged to form stable relationships. A policy which
does not allow them to do so would not seem to meet any standard of rationality at
all.").

458. Sue Nussbaum Averill, Comment, Desperately Seeking Status: Same-Sex
Couples Battle for Employment-Linked Benefits, 27 Akron L. Rev. 253, 278 (1993)
("In 1988, U.S. census officials estimated that there were 1.6 million unmarried same-
sex couples living in the United States."); see also Evan Wolfson, Crossing the Thresh-
old- Equal Marriage Rights for Lesbians and Gay Men and the Intra-Community Cri-
tique, 21 N.Y.U. Rev. L. & Soc. Change 567, 583 (1994) (discussing two studies
indicating that a large percentage of gays and lesbians would marry if they were able
to marry someone of the same sex).

459. Missouri ex rel Gaines v. Canada, 305 U.S. 337, 351 (1938).
460. Id.
461. Id.
462. McCabe v. Atchison, Topeka, & Santa Fe Ry., 235oU.S. 151, 161 (1914).
463. Id. at 161-62.
464. Apparently Judge Posner does not realize that numbers should not be used in

this way. See Posner, supra note 428, at 293-95.
465. David G. Richardson, Family Rights for Unmarried Couples, 2 Kan. J.L. &

Pub. Pol'y, Spring 1993, at 117, 122.
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A significant number of individuals in the United States do not live
in households that fit the traditional definition of family.'8 This poses
certain difficulties for the state. If two individuals have cohabited for
a number of years and that relationship ends, decisions must be made
about how to divide the couple's property.a 7 If the state does noth-
ing, then the shrewd individual who has put all of the property in his
own name will be rewarded." 8

In Marvin v. Marvin,"9 the Supreme Court of California held that
agreements between nonmarried cohabiting individuals relating to
"their earnings, property, or expenses"4 70 may be upheld as long as
they do not "rest upon a consideration of meretricious sexual serv-
ices."471 The court rejected the notion that nonmarital relationships
were equivalent to practices involving prostitution.47 The court took
judicial cognizance of the fact that society's mores had changed, con-
cluding that "the prevalence of nonmarital relationships in modem
society and the social acceptance of them, marks this as a time when
our courts should by no means apply the doctrine of the unlawfulness
of the so-called meretricious relationship to the instant case."'47

Domestic partnership laws that extend certain rights to unmarried
couples are themselves controversial. Critics believe that individuals
should not be given the rights and benefits of marriage without the

466. Stamps, supra note 373, at 441-42 ("A 1988 survey revealed that only twenty-
seven percent (27%), or 24.6 million, of this country's 91.1 million households fit the
traditional definition of family.").

467. Morone v. Morone, 413 N.E.2d 1154, 1157 (N.Y. 1980) (discussing the difficul-
ties "attendant upon establishing property and financial rights between unmarried
couples under available theories of law other than contract").

468. Hewitt v. Hewitt, 380 N.E.2d 454, 459 (Ill. App. Ct. 1978) ("The rule often
operates to the great advantage of the cunning and the shrewd, who wind up with
possession of the property, or title to it in their names, at the end of a so-called mere-
tricious relationship." (quoting West v. Knowles, 311 P.2d 689, 692-93 (1957) (Finley,
J., concurring)), rev'd, 394 N.E.2d 1204 (1. 1979).

469. 557 P.2d 106 (Cal. 1976).
470. 1d at 113.
471. Ld.; see also IDK, Inc. v. County of Clark, 836 F.2d 1185 (9th Cir. 1988) (hold-

ing that the regulation of escort services does not implicate the fundamental right of
association).

472. Marvin, 557 P.2d at 122.
473. Id.; see also Atkisson v. Kern County Hous. Auth., 130 Cal. Rptr. 375, 380 (Ct.

App. 1976) (rejecting a policy that "automatically presumes immorality, irresponsibil-
ity and the demoralization of tenant relations from the fact of unmarried cohabita-
tion"); Zimmerman v. Burton, 434 N.Y.S.2d 127, 128 (Civ. Ct. 1980) ("The law must
keep abreast of changing moral standards. Accordingly, recent case precedent re-
flects a recognition of the rights of unmarried partners."); Hudson View Properties v.
Weiss, 431 N.Y.S.2d 632, 637 (Civ. Ct. 1980) ("A prohibition against discrimination
based on marital status is consistent with both evolving notions of morality and the
realities of contemporary urban society, where couples openly live in heterosexual
and homosexual units without sanction of state or clergy."), rev'd, 442 N.Y.S.2d 367
(Sup. Ct. 1981), rev'd, 448 N.Y.S.2d 649 (App. Div. 1982), rev'd, 450 N.E.2d 234 (N.Y.
1983).
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corresponding responsibilities,474 presumably believing that the legal
recognition of domestic partnerships would induce people not to
marry. Yet, domestic partnerships are not the equivalent of mar-
riage475 and do not give individuals all of the rights they would have if
they were married. Further, there is evidence that unmarried cohabi-
tation does not pose a threat to marriage.476 Finally, there is an addi-
tional worry. If the state refuses to extend benefits to cohabiting
couples, then an individual may be induced not to marry so that he
will not have to support the other individual should the relationship
end prematurely. 477 The state has an interest in making sure that indi-
viduals are protected if their relationships suddenly end, if only so that
the state will not have to support those individuals.

As far as same-sex unions are concerned, it simply is not fair to
deny individuals the possible benefits of domestic partnerships be-
cause, allegedly, they could have married when in fact same-sex part-
ners cannot marry.478 Indeed, there is some question whether the
state can in good faith condition benefits on marriage when same-sex
couples cannot marry and when same-sex relationships serve the same
functions as the traditional family.479

Notwithstanding the appearance of bad faith, courts that uphold a
denial of benefits to same-sex partners sometimes invoke the societal

474. Richardson, supra note 465, at 118 ("Opponents of extending family rights to
unmarried heterosexual couples argue that a couple should not be given the legal
rights and benefits attached to marriage without also accepting the correlative marital
legal responsibilities.").

475. Link, supra note 211, at 1148 ("Domestic partnership is not a proposal for
spousal equivalency.... Because domestic partnership is not a marriage, it does not
automatically entitle the partners to established statutory benefits.") For example,
domestic partnership laws in other countries may not allow the gay or lesbian couple
to adopt. See Stamps, supra note 373, at 456 (discussing the Danish Domestic Partner-
ship Act, which does not allow gay or lesbian couples to adopt); see also Wolfson,
supra note 458, at 606 (stating that "domestic partnership is indeed second-class").

476. Caudill, supra note 443, at 547 ("Many sociologists do not consider unmarried
cohabitation, as an alternative or a preliminary to marriage, a threat to the institution
of marriage." (footnote omitted)).

477. See Hewitt v. Hewitt, 380 N.E.2d 454, 460 (Ill. App. Ct. 1978) (suggesting that
a rule denying cohabitants benefits "can only encourage a partner with obvious in-
come-producing ability to avoid marriage and to retain all earnings which he may
acquire."), rev'd, 394 N.E.2d 1204 (IM. 1979).

478. Beaty v. Truck Ins. Exch., 8 Cal. Rptr. 2d 593, 596 (Ct. App. 1992) ("To the
extent plaintiffs were treated differently than a 'married couple,' it is because they are
not married and not because they are homosexuals."); Hinman v. Department of Per-
sonnel Admin., 213 Cal. Rptr. 410, 416 (Ct. App. 1985) (noting that "[h]omosexuals
are simply a part of the larger class of unmarried persons"); Lilly v. City of Minneapo-
lis, No. MC 93-21375, 1994 WL 315620, at *11 (Minn. Dist. Ct. June 3, 1994) ("All
persons, whatever their sexual orientation, who are not married, are not eligible for
benefits for a partner."), aff'd, 527 N.W.2d 107 (Minn. Ct. App. 1995); Phillips v.
Wisconsin Personnel Comm'n 482 N.W.2d 121, 129 (Wis. Ct. App. 1992) (holding that
appellant "is thus in the same position as all unmarried heterosexual males and
females").

479. See Karst, supra note 87, at 684.

[Vol. 64



SLUMBERING BAEHR

policy of favoring marriage,1 0 as if these individuals had tried to se-
cure legal benefits while avoiding the accompanying legal detriments.
For example, a Wisconsin court noted that "[t]he law imposes no mu-
tual duty of general support, and no responsibility for provision of
medical care, on unmarried couples of any gender, as it does on mar-
ried persons."'" Such a rationale is unpersuasive given that same-sex
individuals cannot marry, and given that those who incur the legal ob-
ligations contractually are still denied the relevant benefits.4s2

A separate issue involves the difficulties courts may have in deter-
mining whether individuals are domestic partners or mere friends.
Yet, systems can be set up relatively easilyO to ensure that courts will
not have to closely examine the intimate details of individuals' lives to
see whether they indeed constitute a family,4 4 discriminating against
those couples unwilling to have their privacy invaded in that way.4as

The unseemliness of invading couples' privacy can thus be avoided.4s6

Further, courts will not have to worry about whether they are using an
artificially high standard to determine who qualifies as domestic part-
ners. With an appropriate administrative system, the benefits of
domestic partnerships could be attained without the accompanying
costs.

Of course, not all unmarried couples wish to be classified as domes-
tic partners.8 Some wish neither to have the responsibilities nor the
benefits of marriage, and it seems sensible to allow individuals to have
this option.489 Presumably, one of the reasons that some courts insist

480. Beaty, 8 Cal. Rptr. 2d at 596 (discussing "the state's legitimate interest in pro-
moting marriage.... [which] is furthered by conferring statutory rights upon married
persons which are not afforded unmarried partners"); see also Hinman, 213 Cal. Rptr.
at 417 ("The state's public policy favoring marriage is promoted by conferring statu-
tory rights upon married persons which are not afforded unmarried partners.").

481. Phillips, 482 N.W.2d at 126.
482. See Beaty, 8 Cal. Rptr. 2d at 594-95 (upholding denial of an insurance policy

reserved for married couples to a homosexual couple with joint contractual legal obli-
gations); Hinman, 213 Cal. Rptr. at 412 (upholding denial of employee dental care
benefits to homosexual couple with joint contractual legal obligations).

483. See generally Bowman & Cornish, supra note 35 (describing the characteristics
of domestic partner relationships).

484. See Hinman, 213 Cal. Rptr. at 418.
485. Id
486. Note, Looking for a Family Resemblance: The Limits of the Ftnctional Ap-

proach to the Legal Definition of Family, 104 Harv. L Rev. 1640, 1653 (1991) [herein-
after Note, Family Resemblance]; see also James D. Esseks, Recent Development,
Redefining the Family, 25 Harv. C.RI-CL. L. Rev. 183,195 (1990) (stating that exam-
ining couples' personal lives is intrusive).

487. See Note, Family Resemblance, supra note 486, at 1654; see also Esseks, supra
note 486, at 195 ("Family life for many traditional families is not the rosy picture of
long-term, exclusive devotion and emotional commitment on which the court relies as
its standard.").

488. See Freman, supra note 361, at 325.
489. Id. ("Many couples knowingly choose cohabitation over marriage to avoid the

formal economic consequence of marriage.").
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upon explicit agreements490 between unmarried cohabitants is pre-
cisely because they realize that some cohabitants do not want their
relationships to be marriage-like. This factor must be weighed against
considerations that militate against requiring such agreements, e.g.,
that as a matter of fact these agreements tend not to be made 4 9 and
that the state may be forced to provide for one of the partners should
the relationship break up. The point here is not that states should (or
should not) require explicit oral or written agreements between co-
habitants before they will have some marital benefits, but that this
issue should not be allowed to be used as a smokescreen to deny
same-sex couples who are willing to make the appropriate explicit
agreements the benefits that opposite-sex couples may enjoy.

Just as some commentators worry that granting unmarried cohabi-
tants some of the rights and responsibilities of married individuals
may make it very difficult for others who wish to live together but not
to be accorded those rights and responsibilities, other commentators
worry that if the state recognizes the right of same-sex individuals to
marry, some same-sex individuals wishing to cohabit but not to have
the rights and responsibilities of marriage may find it increasingly dif-
ficult to do so4" or may come to be treated as second class citizens. 493

Yet, the argument that opposite-sex couples should not be allowed to
marry so that individuals who do not want to marry will not be sad-
dled with unwanted rights and responsibilities would be treated with
disdain. Presumably, were same-sex couples allowed to marry, some
would avail themselves of that option and some would not. Of those
that chose not to marry, some would want the rights and responsibili-
ties that opposite-sex cohabitants have acquired,494 while others
would not want such rights and responsibilities. All of these different
types of individuals can be accommodated. The central issue is
whether same-sex couples are afforded the same options as opposite-
sex couples.495

490. See, e.g., Morone v. Morone, 413 N.E.2d 1154, 1158 (N.Y. 1980) ("[W]e de-
cline to recognize an action based upon an implied contract for personal services be-
tween unmarried persons living together.").

491. Grace Ganz Blumberg, Cohabitation Without Marriage: A Different Perspec-
tive, 28 UCLA L. Rev. 1125, 1164 (1981) ("[U]nmarried cohabiting couples simply do
not make formal cohabitation contracts."); cf. Alexander v. Alexander, 445 So. 2d
836, 842 (Miss. 1984) (Lee, J., dissenting) (finding that no express agreement had
existed, precisely because the individuals had considered themselves man and wife
and thus had not needed to make the agreement explicit).

492. Nitya Duclos, Some Complicating Thoughts on Same-Sex Marriage, 1 Law &
Sexuality 31, 50-51 (1991).

493. See Steven K. Homer, Note, Against Marriage, 29 Harv. C.R.-C.L. L. Rev. 505,
528 (1994); Dunlap, supra note 327, at 78.

494. See, e.g., Whorton v. Dillingham, 248 Cal. Rptr. 405 (Ct. App. 1988) (uphold-
ing express agreement between same-sex cohabitants).

495. Zimmer, supra note 82, at 694-95 ("The real issue is equal choice. Same-sex
couples need options equivalent to those available to their heterosexual
counterparts.").
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CONCLUSION

When courts have upheld state refusals to recognize same-sex mar-
riages, they have employed a variety of specious rationales to do so.
They have used definitional preclusion arguments that would never be
accepted in other contexts, refused to acknowledge the obvious equal
protection issues, and inappropriately delimited the fundamental right
to marry. Further, courts have exaggerated the importance of certain
state interests while ignoring others and then refused to acknowledge
that the recognized interests would be promoted rather than under-
mined by same-sex marriages.

Both domestic partnerships for same-sex couples 496 and same-sex
marriages497 have been permitted in other societies, and thus the rec-
ognition of such unions is not as novel as might be believed. Further,
the fact that states have not recognized these unions thus far is no
reason for courts to allow this practice to continue. Intrasexual mar-
riage prohibitions, like interracial marriage prohibitions, are invidious
and must be struck down as violating the Fourteenth Amendment of
the United States Constitution.

One of the most underappreciated facets of the same-sex marriage
controversy is the extent to which domestic relations jurisprudence
must change in order to justify the prohibition. Many of the argu-
ments now offered to justify the same-sex marriage ban, such as the
definitional preclusion argument, could also be used to justify prohibi-
tions of interracial or interreligious marriage. The Equal Protection
Clause has to be given such a cramped interpretation to justify this
prohibition that, if so viewed in other contexts, it would offer no pro-
tection to a variety of types of individuals currently given protection.
So too, the understanding of substantive due process that is required
to justify this application would seem to put many "fundamental"
rights at risk. The state's interests in "morality" or procreation could

496. Nussbaum, supra note 272, at 1524; Richardson, supra note 465, at 121;
Stamps, supra note 373, at 456.

497. As one commentator has noted:
Same-sex marriages continued and were well-known in the Roman Empire
until the mid-fourth century. While the precise definition of marriage has
varied from one community to another and from one era to the next, there is
a tradition of Christian same-sex marriage ceremonies celebrating unions
that were considered marriages in the same sense in which opposite-sex
couples married. The tradition of same-sex marriage transcends thousands
of years of human history.

Damslet, supra note 415, at 560 (footnotes omitted); see Keller, supra note 262, at 513
("[T]hrough the late middle ages homosexuality was well tolerated and encouraged,
and gay marriages were sanctioned by the Catholic Church."); Link, supra note 211,
at 1085-86 ("[lIt now appears that the original Christian ceremony for uniting couples
united same-sex couples."); Scott Turner, Comment, Braschi v. Stahl Assocs. Co.: In
Praise of Family, 25 New Eng. L. Rev. 1295, 1322 (1991) ("[G]ay marriages were an
established part of Western Christendom after the fifth century."); see generally Es-
kridge, supra note 199 (discussing same-sex unions in various cultures throughout
history).
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be used to justify a variety of surprising policies if they can be so used
here.

That the courts seem willing to invoke allegedly compelling inter-
ests to penalize one group but to ignore those interests when other,
relevantly similar groups are involved is itself cause for concern. The
rule of law and the integrity of the courts themselves are thereby
brought into question. If courts continue to uphold intrasexual mar-
riage bans and continue to offer the kinds of analyses thus far offered
to justify such policies, the implications for domestic relations juris-
prudence specifically, and our legal system generally, are frightening
to contemplate.


