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PUTTING MANDATORY SUMMARY JURY
TRIAL BACK ON THE DOCKET:

RECOMMENDATIONS ON THE EXERCISE OF
JUDICIAL AUTHORITY

LUCILLE M. PONTE*

INTRODUCTION

ITH the spiraling costs,' excessive delays,2 and exploding
caeoads of the civil courts,3 many disputants view traditional

litigation as unable to meet their conflict resolution needs.4 More and
more parties are turning away from the judicial system and are resort-
ing to private dispute resolution firms.5 Recognizing this growing

* Assistant Professor of Law, Bentley College. The author gratefully acknowl-
edges the research assistance of Margo Reder, Adjunct Professor of Law and Re-
search Associate, Bentley College, on this Article.

1. Critics of the court system claim that $80 billion are swallowed up in legal fees
and insurance premiums each year. Some legal scholars challenge that figure, claim-
ing that the price tag is somewhere between $51 and $58 billion dollars. Michele Ga-
len, Guilty!, Bus. Wk., Apr. 13, 1992, at 60, 61-62.

2. Id at 60-61, 63. Once filed, the typical civil lawsuit languishes for some 19
months in court. Bob Cohn, The Lawsuit Cha-Cha, Newsweek, Aug. 26, 1991, at 58.
Due to speedy trial requirements, civil matters often are deferred to allow judges to
deal first with the ever-increasing number of criminal cases. Charles F. Webber,
Mandatory Summary Jury Tria Playing by the Rules?, 56 U. Chi. L Rev. 1495, 1500-
01 (1989); Judith M. Filner & Margaret Shaw, Update.: Development of Dispute Reso-
lution in State Courts, Forum (National Institute for Dispute Resolution), Summer/
Fall 1993, at 36; Galen, supra note 1, at 61.

3. Between 1984 and 1990, civil filings in the state courts have increased from
14.1 million to 18.4 million cases. Galen, supra note 1, at 61. In the federal courts,
civil lawsuits have jumped 300% since 1960. d However, some legal scholars ques-
tion whether any litigation explosion is actually taking place. Marc Galanter, Reading
the Landscape of Disputes: What We Know and Don't Know (and Think We Know)
About our Allegedly Contentious and Litigious Society, 31 UCLA L Rev. 4, 61-71
(1983) (asserting that claims of litigation explosion are linked to poor contemporary
legal scholarship and policy analysis); Shirley A. iegand, A New Light Bulb or the
Work of the Devil? A Current Assessment of Summary Jury Trials, 69 Or. L Rev. 87,
95-97 (1990) (arguing that case filings, case filings per authorized judgeship, and the
number of civil trials have actually decreased between 1985 and 1988).

4. Filner & Shaw, supra note 2, at 36; Galen, supra note 1, at 60-61; see infra note
5 and accompanying text.

5. See Deborah L. Jacobs, Keeping It Out of Court, Mgmt. Rev., Oct. 1992, at 54-
55; Robert D. Raven, The Future of Court-Annexed ADR, Disp. Resol. Mag., Spring
1994, at 2. This assertion is bolstered by figures released by nonprofit and for-profit
ADR providers. For example, the nonprofit American Arbitration Association re-
ported that its case filings exploded over 150%, from 39,609 in 1984 to 63,171 in 1993.
Ted E. Pons, AAA Business Expanded in 1993, Disp. Resol. Times, Spring 1994, at 1.

The leading for-profit ADR provider, Judicial Arbitration and Mediation Services,
Inc., saw its caseload jump to 14,000 in 1992, up 25% over its 1991 filings. Jane Birn-
baum & Morton D. Sosland, Coming to Terms-Without Bringing in the Lawyers,
Newsweek, Apr. 13,1992, at 63. In these budget-conscious times, many businesses, in
particular, are looking to ADR to help cut costs. In a 1992 Business Week/Harris
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trend towards alternative dispute resolution ("ADR"),6 an increasing
number of state and federal courts are offering a wide range of ADR
mechanisms to litigants.7

One controversial ADR mechanism is the summary jury trial
("SJT"), a nonbinding settlement process that involves summary
presentations of proof before an advisory jury.8 For years, SJT has
generated divided federal court opinions and legal critiques on its
mandatory use.9 Some courts and legal commentators have rejected
compulsory SJT as violative of the Federal Rules of Civil Procedure
(the "Rules") and as exceeding the courts' inherent power to manage
case dockets.10 Other judges and legal analysts have asserted that
there is substantial legal support for mandatory SJT under these same
Rules and within the courts' inherent authority.'" The 1993 In re
NLO, Inc. case,' 2 rejecting compulsory SJT, renewed the swirl of con-
troversy over SJT and focused attention once more on this conten-
tious legal debate. However, December 1993 changes to the Rules
and a closer analysis of earlier Supreme Court decisions have turned
the tables again in favor of mandatory SJT. 3

Executive poll, a whopping 97% of polled business executives stated that their com-
panies are making greater use of ADR to resolve their disputes in a more cost-effec-
tive manner. Galen, supra note 1, at 66.

6. The acronym "ADR" refers to a collection of processes that include, but are
not limited to, negotiation, mediation, arbitration, mini-trial, summary jury trial, and
other hybrid procedures. See Stephen B. Goldberg et al., Dispute Resolution (1985);
Susan M. Leeson & Bryan M. Johnston, Ending It: Dispute Resolution in America
(1988). See generally Essays on the Future of ADR: A Prospective Look from Three
Viewpoints-Jurist, Educator, and Practitioner, 14 Pepp. L. Rev. 769 (1987) (providing
an interesting collection of essays on ADR); Jethro K. Lieberman & James F. Henry,
Lessons from the Alternative Dispute Resolution Movement, 53 U. Chi. L. Rev. 424
(1986) (providing a basic overview of benefits and criticisms of ADR).

7. Ftiner & Shaw, supra note 2, at 36-43; Raven, supra note 5, at 2; Note,
Mandatory Mediation and Summary Jury Triab Guidelines for Ensuring Fair and Ef-
fective Processes, 103 Harv. L. Rev. 1086, 1086-87, 1090-91 (1990). More than 1200
state and federal courts nationwide are offering ADR options to litigants. Galen,
supra note 1, at 64. As of 1992, 27 states and the District of Columbia had formally
adopted comprehensive ADR programs. Filner & Shaw, supra note 2, at 36. Today,
virtually every state is undertaking pilot or experimental court-connected ADR pro-
grams. Id. About 40% of the federal district courts and nearly 50% of the federal
appeals courts either promote or mandate ADR use as a precondition to trial. Jacobs,
supra note 5, at 55.

8. See Thomas D. Lambros, Summary Jury Trials, Litig., Fall 1986, at 52; Law-
rence J. Tell & Paul Angiolillo, From Jury Selection to Verdict-In Hours, Bus. Wk.,
Sept. 7, 1987, at 48; infra notes 51-65 and accompanying text.

9. See infra notes 66-185 and accompanying text.
10. See infra notes 119-44 and accompanying text.
11. See infra notes 167-85 and accompanying text.
12. 5 F.3d 154 (6th Cir. 1993).
13. See infra notes 177-97 and accompanying text.
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Part I of this Article provides an overview of SJT and discusses the
invention of SJT by Judge Thomas D. Lambros."4 This part considers
SJT objectives, procedures, and basis under the Rules.15 The main
criticisms of and concerns about SJT also are highlighted, along with
applicable studies on SJT issues.' 6 Part LI analyzes the divergent fed-
eral court decisions on mandatory SJT, focusing on opposing court
interpretations of Rule 16.11 Recent changes in statutory law and the
Rules now make it clear that judges have the power to require SJT
without the parties' consent.' 8 This part argues that the federal courts
derive this authority from these legal changes and from the courts'
inherent authority to manage effectively the case docket. 9 Part III
suggests that, although they possess the legal authority to mandate
SJT, federal judges lack policies for SJT case selection and process-
ing.' This Article argues that judges should exercise this power under
court guidelines aimed at protecting party and court interests.' 1 Part
III therefore makes several recommendations for case screening and
supervision that seek to enhance SJT benefits while accounting for
SJT criticisms.' The suggested guidelines call for improved court rec-
ord-keeping and evaluation as well as increased attorney education on
SJT and other ADR mechanisms . 3

14. Thomas D. Lambros, The Summary Jury Trial and Other Alternative Methods
of Dispute Resolution, 103 F.R.D. 461 (1984) [hereinafter referred to in text as the
"Lambros Report"].

After reviewing the Lambros Report, the Judicial Conference of the United States
adopted a resolution endorsing the experimental use of SIT to help promote settle-
ment. Report of the Proceedings of the Judicial Conference of the United States 88
(1984). The resolution stated: "Resolved, that the Judicial Conference endorses the
experimental use of summary jury trials as a potentially effective means of promoting
the fair and equitable settlement of potentially lengthy civil jury cases." Id.

15. See infra notes 24-50 and accompanying text.
16. See infra notes 66-114 and accompanying text.
17. See infra notes 115-85 and accompanying text.
18. See infra notes 186-97 and accompanying text.
19. The Supreme Court clearly has recognized that the courts possess inherent

authority to control and manage their dockets, independent of the Rules and statu-
tory law. Colgrove v. Battin, 413 U.S. 149, 160-61 (1973); Link v. Wabash R.R., 370
U.S. 626, 630-31 (1962). This inherent power allows the courts to develop procedural
mechanisms that promote the efficient, orderly disposition of cases while preserving
the integrity of the judicial process. Colgrove, 413 U.S. at 160-61; Link, 370 U.S. at
630-31; G. Heileman Brewing Co. v. Joseph Oat Corp., 871 F.2d 648, 651 (7th Cir.
1989); Federal Reserve Bank v. Carey-Canada, Inc., 123 F.R.D. 603, 604 (D. Minn.
1988); Arabian Am. Oil Co. v. Scarfone, 119 F.R.D. 448, 449 (M.D. Fla. 1988). The
main limit on the exericse of this discretion is that the procedural modifications
should not interfere with or prevent the final determination of the case by a jury. See
Colgrove, 413 U.S. at 159-60; infra notes 170-85 and accompanying text.

20. See infra note 198 and accompanying text.
21. See infra notes 198-211 and accompanying text.
22. See infra notes 199-211 and accompanying text.
23. See infra notes 199-211 and accompanying text.
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I. OVERVIEW OF SUMMARY JURY TRIAL

Federal and state court systems have tried to deal creatively with
public concerns about the time, cost, and delays associated with tradi-
tional litigation. SJT is an example of a judicial innovation aimed at
responding effectively to these concerns. This nonbinding process en-
courages settlement while providing litigants with some of the key ele-
ments of an actual jury trial.

A. Creation of SJT

Federal court Judge Thomas Lambros invented SJT while consider-
ing two personal injury cases slated for trial before two separate, full
juries.24 Judge Lambros thought that each case should have settled,
but the parties decided to go forward with a full trial.' s In the 1984
Lambros Report, he outlined the main obstacles to settlement that led
to his creation and implementation of SJT:

Litigants may refuse to accept a compromise because emotionally
they need a "day in court" to tell their story. Absent the opportu-
nity to hear both sides of the case presented to the finders of fact, a
lawyer and his client may be unable to objectively recognize the
weaknesses in their position. The lawyer and his client may believe
they can "pull off" a weak case if only they can get it in front of a
jury.

2 6

Judge Lambros stated that SJT, with the aura of the courtroom ex-
perience, could bring down these typical barriers to settlement. His
report concluded that these obstacles could be overcome once the
parties had a chance to state their case, listen to the other side's view,
and learn of a jury's reaction to the conflicting evidence. 7 Judge
Lambros asserted that other methods of ADR, such as mediation, pri-

24. Lambros, supra note 14, at 463.
25. Id. Judge Lambros mused:

It occurred to me that if only the parties could gaze into a crystal ball and be
able to predict, with a reasonable amount of certainty, what a jury would do
in their respective cases, the parties and counsel would be more willing to
reach a settlement rather than going through the expense and aggravation of
a full jury trial.

Id.
26. Lambros, supra note 14, at 468; see also McKay v. Ashland Oil, Inc., 120

F.R.D. 43, 50 (E.D. Ky. 1988) (upholding mandatory use of SJT); Federal Reserve
Bank v. Carey-Canada, Inc., 123 F.R.D. 603, 604-05 (D. Minn. 1988) (same).

27. Lambros, supra note 14, at 468-69, 476-77; see McKay, 120 F.R.D. at 50; Fed-
eral Reserve Bank, 123 F.R.D. at 604-05; James J. Alfini, Summary Jury Trials in State
and Federal Courts: A Comparative Analysis of the Perceptions of Participating Law-
yers, 4 Ohio St. J. on Disp. Resol. 213 (1989) (reporting a comparison study of SJT use
in Florida state and federal program) [hereinafter referred to in text as the "Alfini
study"]. Under the state program, the Alfini study showed that SJT did help to im-
prove attorney-client discussions over appropriate settlement postures. Defense and
plaintiff attorneys believed that SJT did help their clients to have a more realistic view
of settlement offers. Alfini, supra, at 218.

[Vol. 631072
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vate judging, or court-annexed arbitration, do not afford disputants
the same opportunity to deal fully with these barriers to settlement.28
Judge Lambros believed that SJT successfully balances the need to
reduce costs and caseloads against the rights of parties seeking justice
from the court system.29

Based on these assumptions, Judge Lambros devised SJT as a court-
initiated, court-supervised settlement procedure3" that would save the
costs and time of a full-blown trial for both the courts and the par-
ties.31 The process initially was envisioned as voluntary and nonbind-
ing.32 Judge Lambros believed that SJT would help parties predict
juror perceptions of liability and damages,33 and, therefore, serve to
encourage settlement without a complete trial?34 As a settlement tool,

28. Lambros, supra note 14, at 468. The report also summarizes the other main
forms of ADR being utilized to reduce court caseloads: arbitration, mediation, pri-
vate judging, neutral experts, and mini-trial. Id. at 466-68.

29. Id. at 476. But see Carrie Menkel-Meadow, Pursuing Settlement in an Adver-
sary Culture: A Tale of Innovation Co-Opted or "The Law of ADR", 19 Fla. St. U. L
Rev. 1, 6-13, 18-21 (1991) (expressing concern that ADR mechanisms often empha-
size quantity over quality of justice in disposing of cases); Neil Vidmar & Jeffrey Rice,
Jury-Determined Settlements and Summary Jury Trials: Observations About Alterna-
tive Dispute Resolution in an Adversary Culture, 19 Fla. St. U. L Rev. 89, 90-91, 95,
97-98 (1991) (suggesting that use of voluntary, binding ADR will help shift emphasis
from quantity to quality of justice in case resolution).

30. Lambros, supra note 14, at 467-68.
31. Id at 465, 468, 476. But see infra notes 66-86 and accompanying text.
32. Lambros, supra note 14, at 469, 477.
33. Id at 468-69. SJT is the only ADR mechanism that utilizes the tradition of

trial by jury. Id at 468. Judge Lambros noted:
It is my perception that the sole bar to settlement in many cases is the uncer-
tainty of how a jury might perceive liability and damages. Such uncertainty
often arises, for example, in cases involving a "reasonableness" standard of
liability, such as in negligence litigation .... The half-day proceeding is
designed to provide a "no-risk" method by which the parties may obtain the
perception of six jurors on the merits of their case without a large investment
of time or money.

Id at 469; see Leeson & Johnston, supra note 6, at 25.
34. Lambros, supra note 14, at 465, 468, 476. A number of legal commentators

have questioned the appropriateness of court policies that focus on settlement as a
positive or best outcome of legal disputes. Edward Brunet, Questioning the Quality of
Alternate Dispute Resolution, 62 Tu. L. Rev. 1, 15-27 (1987); Owen M. Fiss, Against
Settlement, 93 Yale LJ. 1073, 1075-89 (1984); iegand, supra note 3, at 97-98. But see
Carrie Menkel-Meadow, For and Against Settlement" Uses and Abuses of the
Mandatory Settlement Conference, 33 UCLA L. Rev. 485, 486-90, 498-514 (1985).
Prof. Menkel-Meadow correctly states:

Critics like Fiss ... assume that adjudication is the preferred process and
challenge the "settlors" to prove up their claims.... My own view is that
settlement is now the norm. The pertinent question is how can it be used
most effectively (for the parties and for other users of the system) when
traditional adjudicators are brought into the process.

Id. at 513.
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With an eye towards encouraging, but not requiring, settlement,5 8

the Heileman court upheld mandatory attendance of represented liti-
gants at pre-trial conference as consistent with both the purpose and
intent of Rule 16159 as well as the court's inherent authority.1 6"

Prior to In re NLO, the Sixth Circuit upheld mandatory non-bind-
ing mediation as a legitimate precondition to trial in Rhea v. Massey-
Ferguson, Inc.161 The Sixth Circuit reviewed a local court rule that
interposed mediation as precondition to trial, concluding that the rule
did not violate the Seventh Amendment 62 or the Rules." The Rhea
court asserted that the core of the Seventh Amendment requires only
that the parties have the right to have unresolved issues ultimately
decided by a jury.'" The decision asserted that mandatory, non-bind-
ing mediation did not violate one's right to a jury trial because the
process was not considered "outcome-determinative."'" In addition,
the local rule was not inconsistent with the Rules because the author-
ized mediation process was not outcome-determinative. 66

The Strandell and In re NLO courts did not perceive SJT in a simi-
lar light as other valuable settlement tools, but as a heavy-handed pro-
cedure that unfairly sidetracks litigants and coerces undesired
settlements. These views of the SJT process are at odds with the non-

158. As the Heileman court asserted: "We do not view 'authority to settle' as a
requirement that corporate representatives must come to court willing to settle on
someone else's terms, but only that they come to court in order to consider the possi-
bility of settlement." Id. at 653.

Judge Posner did not accept this noncoercive interpretation of the court's decision,
expressing a concern that this liberal reading would encourage "judicial high-handed-
ness." Id. at 657 (Posner, J., dissenting).

159. Id at 652-53.
160. Id. See, e.g., Davison v. Sinai Hosp., Inc., 462 F. Supp. 778,781 (D. Md. 1978),

aff'd, 617 F.2d 361 (4th Cir. 1980) (upholding mandatory arbitration as precondition
to trial); Kimbrough v. Holiday Inn, 478 F. Supp. 566, 577 (E.D. Pa. 1979) (same).

161. 767 F.2d 266 (6th Cir. 1985). Rhea was not overruled by the later In re NLO
decision.

162. The Seventh Amendment provides in relevant part: "In suits at common law,
... the right of trial by jury shall be preserved." U.S. Const. amend. VII.

163. Id at 268-69. Local Rule 32 stated that diversity cases that involved only mon-
etary damages may be referred to nonbinding mediation as a precondition to trial. Id.
at 268.

164. Id The court stated:
The Seventh Amendment "was designed to preserve the basic institution of
the jury trial in only its most fundamental elements, not the great mass of
procedural forms and details." Galloway v. United States, 319 U.S. 372, 392
(1943). At the core of these fundamental elements is the right to have a
"'jury ultimately determine the issues of fact if they cannot be settled by the
parties or determined as a matter of law.'" Seoane v. Ortho Pharmaceuti-
cals Inc., 660 F.2d 146, 149 (5th Cir. 1981) (quoting Woods v. Holy Cross
Hospital, 591 F.2d 1164,1178 (5th Cir. 1979)); see also Ex parte Peterson, 253
U.S. 300, 310 (1920).

Id
165. Id. at 268.
166. Id. at 269.
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binding settlement process envisioned by Judge Lambros. Both the
Sixth and Seventh Circuits seem to overlook that SJT, like mandatory
pre-trial conference or mediation, does not require settlement. In
fact, none of these nonbinding processes are "outcome-determina-
tive" since they do not prevent parties from seeking a trial on the
merits if negotiations are unsuccessful. Apprehension of mandatory
SJT is inconsistent with support of mandatory pre-trial conferences
and mediation. This sort of line-drawing between various nonbinding
settlement tools seems more based in the courts' rejection of SJT as a
settlement tool than in actual Rule 16 distinctions.

Several other district courts examined the same Rule 16 and arrived
at opposite conclusions on mandatory SJT than did Strandell and In re
NLO. District court decisions in Arabian American Oil Co. v.
Scarfone,167 McKay v. Ashland Oil Inc. ,168 and Federal Reserve Bank
v. Carey-Canada, Inc.1 69 support mandatory SJT under Rule 16 as well
as the courts' inherent authority. Similar to the Sixth Circuit's view in
Heileman, these district courts viewed Rule 16 as expanding judicial
authority to manage caseloads and challenging courts to consider in-
novative dispute resolution techniques.170 In light of this perspective,
these courts determined that mandatory SJT is wholly consistent with
the settlement goals of Rule 16.'7'

[I]t is difficult to reconcile the argument that Rule 16 does not per-
mit courts to order the parties to participate in summary jury trials
with the [settlement] goals of that rule. It is hard to imagine that
the drafters of the 1983 amendments actually intended to strengthen
courts' ability to manage caseloads while at the same time intended
to deny the court the power to compel participation by the parties
to the litigation. 72

As further support for this view, the Arabian American Oil and Mc-
Kay courts looked to the 1984 Judicial Conference resolution endors-
ing SJT. The resolution deleted draft language limiting SJT use to the

167. 119 F.R.D. 448, 449 (M.D. Fla. 1988) ("This Court finds the summary trial to
be a legitimate device to be used to implement the policy of this Court to provide
litigants with the most expeditious and just case resolution.").

168. 120 F.R.D. 43, 44 (E.D. Ky. 1988) ("[Tjhe court finds itself in respectful disa-
greement with the Seventh Circuit on the inherent power and Federal Rules issues

169. 123 F.R.D. 603, 606 (D. Minn. 1988) ("[T]he view of the Seventh Circuit is
rejected .... [T]he parties may be compelled to participate in settlement efforts, such
as the SJT.").

170. Federal Reserve Bank, 123 F.R.D. at 604, 606-07; McKay, 120 F.R.D at 47-48;
Arabian Am. Oil, 119 F.R.D. at 448-49.

171. Federal Reserve Bank, 123 F.R.D. at 606-08; McKay, 120 F.R.D at 47-49; Ara-
bian Am. Oil, 119 F.R.D. at 448.

172. Federal Reserve Bank, 123 F.R.D. at 607; McKay, 120 F.R.D. at 48; Arabian
Am. Oil, 119 F.R.D. at 448.

[Vol. 631090
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voluntary consent of parties, assuming that compelled participation
was authorized under the Rules.1 73

Viewing Rule 16 as a positive call to judicial innovation, these dis-
trict courts concluded that mandatory SJT was within the court's in-
herent authority. 74 The McKay and Federal Reserve Bank courts
pointed in part to the "outcome-determinative" test of Rhea.17 The
McKay court further amplified the Rhea approach through its analysis
of the Supreme Court case of Colgrove v. Battin.76

In Colgrove, the Supreme Court reviewed a local federal court rule
that reduced a civil trial jury from twelve to six.'" The Court held
that this change did not violate the Seventh Amendment or the
Rules. 78 The Colgrove decision stated that the Constitution does not
deny the courts authority to demonstrate reasonable procedural flexi-
bility and innovation under the Rules to meet changing times.' 79 The
Court stated that "'[new devices may be used to adapt the ancient
institution to present needs and to make of it an efficient instrument
in the administration of justice.... [Such changes] are essential to the
preservation of the right' of trial by jury."m

The Court asserted that the only limit on this exercise of authority
was that the innovations should not be "outcome-determinative"; that
is, they should not seriously interfere with or prevent the ultimate de-
termination of the case by a jury.' 8' Neither courts nor legal critics
have claimed that SJT is "outcome-determinative." Since SJT is not
"outcome-determinative," legal distinctions between differing forms
of nonbinding pre-trial settlement tools under Rule 16 were not justi-
fied."8 ' As the Arabian American Oil court explained:

173. Federal Reserve Bank, 123 F.R.D. at 607; McKay, 120 F.R.D. at 48.
174. Federal Reserve Bank, 123 F.R.D. at 604; McKay, 120 F.R.D. at 45-46; Arabian

Am. Oil, 119 F.R.D. at 449; see supra note 19 and accompanying text. See also Twitty
v. Minnesota Mining & Mfg. Co., 26 Phila. 92, 95 (1993) (upholding state court's in-
herent power to compel party attendance at nonbinding summary jury trial).

175. Federal Reserve Bank, 123 F.R.D. at 605; McKay, 120 F.R.D. at 45; see supra
notes 161-66 and accompanying text. The court in Arabian American Oil based its
broad reading on the court's Article III constitutional responsibility to resolve dis-
putes within its jurisdiction. 119 F.R.D. at 449.

176. 413 U.S. 149 (1973).
177. Id. at 149-50.
178. Id. at 158.
179. Id. at 160-62.
180. Id at 157, 162 (quoting Ex parte Peterson, 253 U.S. 300, 309-10 (1920)).
181. Id. at 157. "The limitation imposed by the Amendment is merely that enjoy-

ment of the right of trial by jury be not obstructed, and that the ultimate determina-
tion of issues of fact by the jury be not interfered with." Id. at 160 n.17 (quoting &X
parte Peterson, 253 U.S. 300, 309-10 (1920)).

182. Federal Reserve Bank v. Carey-Canada, Inc., 123 F.R.D. 603, 607 (D. Minn.
1988); McKay v. Ashland Oil, Inc., 120 F.R.D. 43, 46, 48 (E.D. Ky. 1988); Arabian
American Oil Co. v. Scarfone, 119 F.R.D. 448, 448 (M.D. Fla. 1988). The McKay
decision stated:

A summary jury trial is far less intrusive into the independence of the trial
lawyer or litigant than the local rules upheld by the above authorities. No

1995] 1091



1092 FORDHAM LAW REVIEW [Vol. 63

Rule 16 calls these procedures conferences, but what is in a name.
The obvious purpose and aim of Rule 16 is to allow courts the dis-
cretion and processes necessary for intelligent and effective case
management and disposition. Whatever the name the judge may
give to these proceedings their purposes are the same and are sanc-
tioned by Rule 16.183

Therefore, like mandatory pre-trial conferences and mediation,
mandatory SJT does not deny parties any substantive rights, including
the ultimate opportunity for a jury trial."&4 In essence, mandatory SJT
is just another form of pre-trial conference or nonbinding mediation
from which settlement may result, not a coercive club for imposing
settlement as envisioned by Strandell and In re NLO.18 s Yet the divi-
sions between the federal courts stood until recent statutory changes
eroded the bases used to reject compulsory SJT.

B. Statutory Revisions Settle SJT Debate

The case law and critics rejecting mandatory SJT relied heavily on
the lack of express authority for SJT under the Rules or other statu-
tory law. Statutory changes in the 1990s reflect the public's growing
discontent with the courts and the demand for quicker, cheaper dis-
pute resolution.

First, the enactment of the Judicial Improvements Act of 1990186

(the "Act") illustrates increasing legislative demands for courts to
take a more active role in streamlining case processing. The Act spe-
cifically directs federal courts to draft a civil justice expense and delay
reduction plan.' 7 In developing the plan, each district court must

presumption of correctness attaches to the verdict of the summary jury, nor
is any sanction imposed for failure to accept its advisory verdict. It is merely
a useful settlement device. It may require an expenditure of time and prepa-
ration but so do pretrial orders, memoranda, conferences, marking of exhib-
its, etc. In no way is the summary jury trial "outcome-determinative" under
the Supreme Court's Colgrove test.

120 F.R.D. at 46.
183. 119 F.R.D. at 448.
184. Federal Reserve Bank, 123 F.R.D. at 605; McKay, 120 F.R.D. at 46; Arabian

Am. Oil, 119 F.R.D. at 449. The SJT actually may assist in narrowing the issues and
improving preparation for a subsequent trial. See supra notes 167-83 and accompany-
ing text.

185. Federal Reserve Bank, 123 F.R.D. at 607; McKay, 120 F.R.D. at 48; Arabian
Am. Oil, 119 F.R.D. at 448; see Morgan, supra note 116, at 509.

186. 28 U.S.C. §§ 471-482 (1993).
187. Id. § 473. The pertinent section of the amended law states:

(a) In formulating the provisions of its civil justice expense and delay reduc-
tion plan, each United States district court, in consultation with an advi-
sory group appointed under section 478 of this title, shall consider and
may include the following principles and guidelines of litigation manage-
ment and cost and delay reduction:...
(6) authorization to refer appropriate cases to alternative dispute reso-

lution programs that-
(A) have been designated for use in a district court; or
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work with an advisory committee of lawyers and major litigants to
develop policies for better managing the docket and reducing costs
and delays.'tm The formulated plan should institute appropriate ADR
programs. The Act specifically mentions SJT as a permissible ADR
option.189

More importantly, the December 1993 amendments have dimin-
ished confusion over the meaning of Rule 16.190 These changes have
put much of the court debate over mandatory SJT and other forms of
mandatory ADR to rest. Amended Rule 16 states:

(c) Subjects for Consideration at Pretrial Conferences. At any con-
ference under this rule consideration may be given, and the court
may take appropriate action, with respect to...

(9) settlement and the use of special procedures to assist in
resolving the dispute when authorized by statute or local rule

191

Although the revision to the Rule may appear to be minor,19 a
major clarification of the Rule's meaning comes from the advisory
committee's explanatory notes that the Strandell and In re NLO
courts relied upon to reject SJT. The revised drafters' notes spell out
more clearly the varied types of settlement procedures that may be
utilized and the court's authority to compel participation in these
processes.

"Paragraph (9) is revised to describe more accurately the various
procedures that, in addition to traditional settlement conferences,
may be helpful in settling litigation. Even if a case cannot immedi-
ately be settled, the judge and attorneys can explore possible use of
alternative procedures such as mini-trials, summary jury trials, medi-
ation, neutral evaluation, and nonbinding arbitration that can lead to
consensual resolution of the dispute without a full trial on the mer-
its. The rule acknowledges the presence of statutes and local rules
or plans that may authorize use of some of these procedures even
when not agreed to by the parties. 193

(B) the court may make available, including mediation, minitrial,
and summary jury trial.

Id. § 473 (a)(6)(A),(B).
188. Id § 478.
189. Id. § 473 (a)(6)(B).
190. Fed. R. Civ. P. 16. Amended Rule 16 took effect on December 1, 1993. See

Joseph T. McLaughlin & Karen M. Crupi, Development in ADR Summary Jury Tri-
als, N.Y. LJ., Feb. 1, 1994, at 1 (discussing mandatory SJT based upon changes in
Rule 16 notes); Amendments to the Federal Rules of Civil Procedure, Nat'l L.J., June
7, 1993, at S1, S5 [hereinafter Amendments to Rules].

191. Fed. R. Civ. P. 16(c)(9); see McLaughlin & Crupi, supra note 190, at 1; Amend-
ments to Rules, supra note 190, at $3-$5.

192. This amended provision replaces former Fed. R. Civ. P. 16(c)(7), which stated
that pre-trial conferences could be used to consider "the possibility of settlement or
the use of extrajudicial procedures to resolve the dispute."

193. Amendments to Rules, supra note 190, at S3-S5 (quoting Fed. R. Civ. P.
16(c)(9) advisory committee's note) (emphasis added).

10931995]



FORDHAM LAW REVIEW

In contrast with the narrow interpretations in Strandell.and In re
NLO, the drafters' notes make it clear that Rule 16 is intended to
broaden court authority to promote settlement as originally asserted
in Arabian American Oil, McKay, and Federal Reserve Bank. The
notes specifically state that mechanisms such as SJT are valid exer-
cises of court authority to encourage settlement. Not only may courts
consider SJT, but courts may compel party participation under statute,
local rules or local plans.194 The Rule 16 drafters' notes that the Sixth
and Seventh Circuits relied upon so heavily no longer support their
view. The new drafters' notes endorse the use of mandatory SJT as an
acceptable settlement device, regardless of party approval. Therefore,
SJT is not the unwarranted extension of judicial power previously as-
serted by the Sixth and Seventh Circuits.

However, the notes leave open the issue of a court's inherent au-
thority to mandate SJT in the absence of statute or local rules.195

"'The rule does not attempt to resolve questions as to the extent a
court would be authorized to require such proceedings as an exercise
of its inherent powers.' "196 Although a Supreme Court case may fi-
nally settle this issue, the new Rule 16 notes, coupled with the Col-
grove case, suggest that innovative settlement mechanisms such as SJT
are likely to be viewed as valid exercises of inherent court
authority.

197

III. EXERCISE OF JUDICIAL AUTHORITY

Regardless of one's view of SJT, these recent legal revisions clearly
support federal court authority to compel participation in SJT. How-
ever, these revisions do not address the manner in which judges
should exercise this authority. Obviously, the indiscriminate use of
SJT will not help the courts, parties, or attorneys to achieve the goals
of fair, rapid, and cost-effective dispute resolution. 98

A. Recommendations for Case Screening and Resolution

Federal courts should consider basic guidelines to aid judges in their
screening and processing of cases for mandatory SJT and institute
mechanisms for evaluating the effectiveness of SJT use. Any policies
drafted should strive to maximize the benefits of SJT while taking into
account some of the main criticisms of SJT outlined above. Some fun-

194. See McLaughlin & Crupi, supra note 190, at 1.
195. Amendments to Rules, supra note 190, at S3-S5.
196. Id. at S3 (quoting Fed. R. Civ. P. 16(c)(9) advisory committee's note). There

were no local rules or plans at issue in the Strandell and In re NLO, Inc. cases. See
supra notes 119-44 and accompanying text.

197. McLaughlin & Crupi, supra note 190, at 1; see Craco, supra note 117, at 495-
99.

198. Metzloff, supra note 59, at 821.
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damental considerations for selecting and processing cases through
mandatory SJT are as follows:
1. Restrict SJT use to private disputes. SJT cases should involve pri-
vate disputes in which all the parties affected are before the court.
Cases that involve a substantial public interest, such as the civil rights
action against the police department in Strandell or the dispute over
the design and construction of the nuclear power plant found in Cin-
cinnati Gas, should not be resolved in the private arena of SJT. Public
interest cases should receive open court determination to inform the
public about the dispute and to lay the groundwork for valuable court
precedent.199

2. Consider anticipated savings for both the courts and the parties.
SJT often is criticized as being too court-centered and for merely ad-
ding another costly step in the litigation process. Before selecting a
case for mandatory SJT, judges should balance carefully the potential
time and cost impact of the case not only on the court, but also on the
disputants. Any decision to mandate SJT should be founded upon a
clear understanding of potential cost and time savings for all parties
involved. For example, the attorneys in the Arabian American Oil
case anticipated seven courtroom weeks to try their dispute.200 The
judge's requirement that they consider a two-day SJT prior to this
enormous expenditure of time and money2"' is reasonable and fair to
both the court and the parties. Even if settlement is not achieved, SJT
may help to clarify issues and improve attorney preparedness that can
save time and money during the actual trial.202

3. Limit opportunities for discovery or work-product abuse. As a sy-
nopsis of a trial, the SJT is based on the information disclosed during
the pre-trial discovery process. Prior to trial, judges mandate compre-
hensive pre-trial orders that include the exchange of witness lists and
summaries of testimony, and the identification of exhibits. These pre-
trial orders are aimed at avoiding surprise at the time of trial and en-
couraging settlement before trial.2 3 Clear pre-SJT rulings on dis-
puted evidentiary issues will clarify the materials that may properly be
presented to the advisory jury. Judicial vigilance during SJT will avoid
attempts to skew SJT verdicts through the introduction of surprise or
inadmissible evidence. In addition, judges should use their experience
to evaluate party conduct during discovery for hints of potential bad
faith or abuse during SJT. The Strandell case is a good example of
how one party could have abused SJT to make up for a failure to

199. See supra note 35 and accompanying text.
200. Arabian Am. Oil Co. v. Scarfone, 119 F.R.D. 448, 449 ((M.D. Fla. 1988).
201. Id
202. See supra note 39 and accompanying text.
203. See. e.g., Federal Reserve Bank v. Carey-Canada, Inc., 123 F.R.D. 603, 606 (D.

Minn. 1988) (asserting that "trial by ambush" is no longer accepted in federal civil
trials); McKay v. Ashland Oil, Inc., 120 F.R.D. 43, 48 (E.D. Ky. 1988) (same).
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undertake diligent discovery. In situations like Strandell, judges
would be well-advised to avoid mandatory SJT.
4. Case complexity should be considered before mandating SJT.
Judge Lambros indicated that courts successfully have utilized SJT in
both complex and simple cases involving varied areas of substantive
law and numerous parties. The judge based this contention upon the
voluntary use of SJT, which may explain some of its success.z" The
subsequent Alfini and Metzloff studies, dealing with both voluntary
and mandatory SJT programs, suggest that SJT may be unfair or inef-
fective in cases involving multiple parties and complex issues of law
and fact.2"5 Judges should therefore account for case complexity
before ordering mandatory SJT. Judges should consider single plain-
tiff-single defendant cases with few critical issues of law and fact in
dispute (e.g., primarily damage valuation) as good candidates for com-
pulsory SJT use. Cases involving multiple parties and complex issues
may be better served by voluntary SJT, full trials, or arbitration before
experienced arbitrators.
5. Ensure process and document confidentiality. Unlike the situation
in In re NLO, confidentiality should be guaranteed both during and
after the completion of the process as asserted in Cincinnati Gas.20 6

Confidentiality will help to assuage parties' concerns that skewed
summary information is being provided to the general public without
adequate evidentiary or procedural safeguards. Proper judicial super-
vision and the rejection of public interest cases can avoid concerns
about abuses of SJT confidentiality.
6. Allow opportunities for parties to control and design SJT proce-
dures. The Alfini and Metzloff studies show that party control over
SJT will improve party satisfaction with the fairness of the process and
the quality of the outcomes. 0 7 Concerns about mandatory SJT may
be lessened if parties, in cooperation with the judge, are permitted the
opportunity to tailor the procedure to better suit their individual dis-
putes. Areas for process design and control could easily include (1)
the scheduling of acceptable SJT dates, (2) methods of jury selection
and jury size, (3) length of summary presentations, (4) utilization of
live or videotaped testimony with opportunities for cross-examination
(particularly when witness credibility is critical), (5) high-low parame-
ters for jury awards, (6) input on jury instructions, and (7) the binding
or nonbinding nature of process.208 By allowing the parties to take a
more active role in designing the process, participants in mandatory
SJT may feel more confident about the quality and fairness of process
outcomes.

204. See supra notes 32, 36-39 and accompanying text.
205. See supra notes 75-86 and accompanying text.
206. See supra note 35 and accompanying text.
207. See supra notes 103-08 and accompanying text.
208. Metzloff, supra note 59, at 858-960; Vidmar & Rice, supra note 29, at 100.
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7. Inform the jury of its advisory role in advance. Judge Posner's
concern about the ethics of not telling the jury is well-founded. 209
Judges should take the time to explain to the jury its important advi-
sory role in SJT. Judges should inform jurors that their efforts to
render fair, advisory SJT verdicts may help to speed up case process-
ing, decrease court backlogs, and reduce party and court time and
costs. Jurors, as taxpayers, are concerned about court costs and, as
seekers of justice, are concerned about fairness and efficiency in case
processing. If properly informed about the benefits of their advisory
verdict, jurors will be more likely to appreciate the seriousness and
importance of their role.
8. Create record-keeping systems to evaluate SJT use. Although
mandatory SJT has many critics, SJT may provide the opportunity for
greater judicial innovation to help manage overcrowded dockets and
to lessen excessive costs and delays. With the federal courts' authority
to mandate SJT, the groundwork can be laid for more in-depth re-
search on the overall effectiveness of both mandatory and voluntary
SJT. Courts should institute record-keeping systems that will more
adequately measure the efficiency, cost benefits, and quality of out-
comes of both types of SJT. Once such systems are in place, SJT's
role in resolving civil disputes can be effectively tested and
determined.210

9. Promote the use of voluntary SJT through attorney education. As
the Metzloff study suggests, obstacles to voluntary SJT use may be
traced, in part, to the lack of attorney familiarity with the process.2"
The courts can make greater efforts to educate practicing attorneys
about the process. Courts should sponsor informational sessions and
continuing legal education workshops to help attorneys recognize the
process, benefits, and flaws of SJT use. Law schools should introduce
students to SJT and other ADR mechanisms. With a better under-
standing of the process, lawyers will be able to assist their clients in
making informed decisions about voluntary SJT use and to help re-
lieve concerns about mandatory SJT.

CONCLUSION

SJT is an innovative ADR mechanism aimed at preserving party
and judicial resources through more predictive and efficient dispute
resolution. Unfortunately, the limited studies of SJT provide incon-
clusive results on SJT's ability to meet these goals. Despite the lack of
definitive evidence to support SJT use, recent amendments to Rule 16
and its explanatory notes clearly support compelled participation in
SJT and other ADR processes. The Colgrove Supreme Court case

209. See supra note 111 and accompanying text.
210. Menkel-Meadow, supra note 29, at 43-44.
211. Metzloff, supra note 59, at 837; see Craco, supra note 117, at 499.
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provides further support for the courts' inherent authority to mandate
SJT. Federal court guidelines on case selection and screening are
needed to maximize SJT advantages and minimize SJT disadvantages.
In addition, with mandatory SJT in place, courts will be able to estab-
lish evaluation procedures to help measure the fairness and efficiency
of the process as well as the quality of its outcomes. Mandatory SJT
marks an opportunity for courts to assess more accurately whether the
theoretical benefits of SJT can be demonstrated in practice.


